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Errata. — On p. 410, read Circuit Court 
instead of Superior Court, and suppress the 
words "the company is liable" after "if 
they are killed at the point of intersection." 
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CHANCERY DIVISION. 

London, Dec. 6, 1890. 

Coram Romer, J. 

Bellamy v. Wells, (25 L. J.N.C.) 

Nuisance — Injunction — Club premises— Noises 
at night — Crowds occasioned by boxing con- 
tests — Whistling for cabs— Noise of cabs, 
concerts, music and applause. 

At a proprietary club in London, the busi- 
ness of which was carried on by the defend- 
ant for his own benefit, the plaintiffs (the 
freeholders, lessee and tenants of an ad- 
joining house)complained that nuisanceswere 
caused (1) by boxing contests held inside the 
club ; (2) by whistling for cabs and carriages 
for members leaving the club, and the noise 
of the cabs and carriages themselves; (3) by 
music and singing in the club and the ap- 
plause consequent thereon. 

The club contained about 1,200 members, 
and was formed for the purpose {inter alia) of 
affording entertainment to its members by 
boxing contests for large money prizes be- 
tween celebrated professional pugilists, which 
were held from time to time, between Octo- 
ber and the following August, in the base- 
ment of the club, about midnight or later. 
There was no complaint of noise arising dir- 
ectly from the contests, and the contests 
were not publicly advertised beforehand, but 
notice was previously given to the members 
and to the police, who made special arrange- 
ment for the expected crowd. 

The contests caused large and rough crowds 
to assemble in the street in which the club 
and the plaintiffs' premises were situate, and 
these crowds remained for hours until the 
early morning, after the contests were de- 
cided, blocked up the street, and cheered, 
hooted and whistled, and prevented the re- 
sidents in the street from sleeping. 

The club was on even ordinary nights 
largely frequented after midnight, members 
leaving at all times between midnight and 6 
a.m~, and during these hours from time to 
time cabs were whistled for with the usual 
loud street whistle, and cabs, answering to 
the whistle, sometimes two or more racing 



for the fare, passed rapidly to the club, up 
the street, which was here paved with cob- 
bles, the effect being to keep the plaintiffs, 
who were residents, awake, and to diminish 
the letting value of their residence. 

There had also been concerts inside the 
club within the above period, and about two 
dozen times within the same period there had 
been playing on a piano and singing, with 
occasional choruses, by some members, at 
late hours ; but these noises, though heard by 
other residents in the street, had not materi- 
ally disturbed the residents in the house 
owned and occupied by the plaintiffs. 

The plaintiffs claimed a perpetual injunc- 
tion against the alleged nuisances. 

Romhr, J., held that the collection of the 
crowds was the probable consequence of the 
defendant's acts, and that the plaintiffs were 
entitled to an injunction to restrain the de- 
fend ant from carrying on the club so as to 
cause a nuisance to the plaintiffs (1) by cabs 
or carriages driving to or leaving the club 
premises, and the whistling for carriages or 
cabs to the club between midnight and 7 
am. ; and (2) by any crowd caused to be as- 
sembled by the boxing contests or entertain- 
ments held at the club premises. The claim 
for an injunction to restrain the concerts, 
piano-playing, singing, choruses, and ap- 
plause was dismissed. 



COUR DE MAGISTRAL 

Montkeal, 24 sept 189iX 

Coram Champagne, J.CLM. 

D'bllb Sigouin v. Montreal Woollen Mills 
Co. 

Patrons et employ is — Riglements, 

Juge : — Que les patrons ont le droit de /aire des 
riglements pour la rigie de levrs employ i* et 
que ceux-ci doivent s*y soumettre ; nian- 
moins ces riglements ne lient les employes 
ijue lorsqu'U est prouvi qu'ils enonteu con- 
naissance et tfy sont soumis. Cette preuve 
incombe aux patrons. 

L'action 6tait en recouvrement d'une sein- 
aine de salaire. 
La defenderesse rencontra la demande par 
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tme exception ou elle alleguait un contrat 
d'engagement contenant entre autres stipula- 
tions "que la demanderesse devrait laisser 
entre lee mains de la compagnie le salaire de 
sa premiere semaine d'ouvrage, et que, dans 
le cas ou celle-la negligerait son ouvrage, 
s'absenterait sans permission, elle serait 
sujette & renvoi immecliat, sans avis preal- 
abie, et perdrait le montant de salaire corres- 
pondant a sa premiere semaine d'ouvrages." 
La compagnie alleguait en outre que, lore 
d'one absence de la demanderesse, sans per- 
mission, une quinzaine de jonra avant de 
donner conge* a cette derniere, elle avait 
averti son employee que si la m€me chose se 
renonvelait, elle mettrait son reglement en 
force viz : la renverrait du service et confis- 
querait la semaine d'arrerages ; qu'en depit 
do cette notification verbale du contre~maitre, 
la demanderesse s'absenta sans permission 
et perdit en consequence son droit an re- 
couvrement dee arrerages de son salaire. 

Par sa reponse, la demanderesse nia les 
conditions d'engagement et repondit que 
chaqne £918 qu'elle s'etait absentee du ser- 
vice, tfetait par maladie, et elle en avait fait 
avertir la compagnie, et que dans les circon- 
stances, la defenderesse etait injustifiable et 
n'avait ancnn droit de lui retenir son salaire. 

La preuve de la defense r^vele qu'en effet 
la demanderesse avait consenti a laisser son 
salaire de la premiere semaine, et qu'un 
reglement avait ete affiche dans l'gtabiisse- 
ment comportant "que les employes s'ab- 
sentant sans permission, seront sujets a etre 
immediatement chasses sans avis aucun et 
perdront leur semaine d'arrerages/ 1 et que la 
demanderesse le jour qui a motive son renvoi 
s'etait absentee sans permission. 

La preuve de la demande e tablit que chaque 
fois qu*il y eut absence, c'etalt pour cause de 
maladie et que, chaque fois, la demanderesse 
avait fait notiner la compagnie ; quant a la 
derniere absence, etant trop malade pour 
retourner avertir el1e-m6me, elle avait charge 
de le faire pour elle un compagnon de travail 
qui, paraf trait-il, n'aurait pas transmis le mes- 
sage. Trois temoins de la demande ont aussi 
jure* poaitivement qu'etant a Temploi de la 
compagnie depuis plusieurs anneesils n'avai- 
ent jamais remarque que le reglement invo- 



qu6 et produit par la defense existat, et que 
si des copies du dit reglement etaient affichees 
sur les murs de l'etablissement, la compagnie 
n'avait jamais attire leur attention sur les 
penalites qu'elles comportaient 

Me Eugene Lafontaine demanda le renvoi 
de Taction parce que la demanderesse s'etait 
absentee sans permission et qu'elle avait 
enfreint le reglement de l'etablissement ; 
que ce reglement liait les employes de la 
defenderesse. 

Me Ls-Ariene LavaJUe pretendit que la 
demande devait etre maintenue pour trois 
raisons : 

lo. Parce que les reglements affiches dans 
l'etablissement ne pouvait lier la demander- 
esse que s'il eut ete prouve, hors de tout 
doute, qu'elle connaissait la teneur des dits 
reglements. Boyer v. Slater, 13 Leg. News, 
274. 

2o. Parce que la defenderesse demandait 
la forfaiture des gages de la demanderesse et 
que, pour donner effet a une clause penale, il 
faut qu'il n'y ait pas de doute que la partie 
ait forfait a son engagement par sa faute. 
RaceUe v. Detmarteau, 13 Leg. News, 90. 

3o- Parce qu'en supposant que la deman- 
deresse eut connu les reglements, ila ne 
peuvent etre interpreted contre elle, vu que 
les raisons d'absence sont valables, et qu'elle 
a fait ce qui lui etait humainement possible 
de faire dans les circonstances en chargeant 
un employe de la defenderesse de notiner 
cette derniere. 

La Cour rendit jugement en faveur de la 
demanderesse. 

Per Curiam.— Tout en admettant que la 
defenderesse ait le droit de passer et faire 
des reglements pour la regie de ses em- 
ployes, ces derniers ne peuvent etre 
soumis aux penalites y mentionnees, a 
moins qu'il ne soit prouve qu'ils connaisai- 
ent la teneur de ces reglements ; que cette 
preuve n'ayant pas ete faite en cette cause 
l'action doit en consequence etre maintenue 
avec depens. 

Lavallie & Lavallee, pour la demanderesse* 

BHque, Lafontaine & Turgeon, pour la de- 
fenderesse. 
(J. j. a) 



THE LEGAL NEWS. 



FIRE INSURANCE. 

[By the late Mr. Justice Maokay.) 

[BegiiUred in accordance with the Copyright Act] 

CHAPTER VIII. 

Interpebtation of thb Contract. 

[Continued from VoL XIH, p. 414.] 

2 221. Correspondence after fire, usage, acts of 
th* parties, etc. 
Can correspondence (after a fire) between 
the assured and assurer be invoked by the 
assured to show how the assurer understood 
a policy clause, or description? Semble, it 
ought in Lower Canada. 6 Toullier, No. 320. 
We may take the interpretation that the 
parties themselves have given to an act, by 
the way they have executed it, or acted under 
it 

Is it the case that in England the acts of a 
party prior or subsequent to r, contract can- 
not be urged against him as showing how he 
interpreted a contract? Yes; though Lord 
Mansfield it was who held as in Cooke v. 
Booth. Piatt, on covenants, says so, saying 
that Cooke v. Booth (Cowp.) is overruled. 1 

In Lower Canada it is not so. A clause 
equivocal may be explained by what we see 
otherwise of the intention of the parties. 
[Les faits qui ont suivi la convention may 
show how the parties understood the Act] p. 
73, Inst fac. sur les con v. 

Transposing clauses is good, sometimes. 
Is it logical? So transposing words some- 
times makes things clear. But is it lawful ? 
May not the position of words and clauses 
be said to be written so designedly ? 

Bellj Princ. ? 492, cites among other 
cases Hibbert v. Phyn, 4 Camp. 150, (no 
such case in Camp.) and 16 Douglas, Wool- 
ridge v. Boyd (it ought to be Boydell) ; 7 T. R. 
162, (D. and E.) Middlewood v. Blasas (ought 
to be Blake*) as cases supporting rigorous 
interpretation. If deviation have once been 
made for however short a space or time, the 
return of the ship in safety to her course will 
not revive the policy so as to subject the 
underwriters for subsequent loss. The last 
two were marine insurances. In the former 
the ship was insured for a voyage from 
Maryland to Cadiz, but was never designed 

1 Cooke v. Booth was overruled in Baynham v. Ouy'§ 
ffotpiial, S Yes. 



for Cadiz. She was captured shortly after 
starting. The underwriter was freed, very 
properly. Jn the last case the ship was 
insured for a voyage from London to 
Jamaica ; the captain intending privately to 
touch at St Domingo] was captured. The 
underwriter was discharged, — very properly. 

CHAPTER IX. 

Alienation of Subject and Assignment 
op Policy. 
I 222. Effect of sale of subject insured. 
Where a person owns property and insures 
it; then, before a fire, sells it, and it is sub- 
sequently lost by fire, the insurance is of no 
benefit to any one, for our Civil Code makes 
insurance end by transfer of the subject, 
unless the insurer agree to the contrary. 
See 2483, 2576, C.C. Art 2483 declares that 
transfer t>f the subject shall not of itself work 
transfer of a policy of insurance. Knowledge 
by the company of sale by A to B of A's 
house insured,— even endorsement of it on 
A's policy,— does not transfer A's policy to B. 
So I held in the case of Corse v. British Ameri- 
can Assurance Co. 1 Porter was the insured 
and sold to Corse, and got such endorsement 
on his policy. Corse was not named to get 
policy. 

Sometimes a mortgagee is not alienee— 
within the meaning of some special acts he 
may not be. So decided in Burton v. Gore 
Dist. Mut. F. Ins. Co., 12 Grant, U.Ca., June, 
1878. But a change of the above is made 
by 36 Vic, c 44, sec 39 (Ont), which recog- 
nises mortgagees as alienees, and renders 
policy void upon any alienation, even 
mortgage, says Bethune, Q.C., in Mechanic? 
Building Soc. v. Gore Dist. Ins. Co., 3 Ont 
Appeal Rep., 1878. 

Under sec 39 of Vic, c 44, of Ontario, it is 
quite clear that the Legislature intended the 
policy to continue in force for both mortgagors 
and mortgagees ; p. 153. 

But how does Burton, Judge of Appeal, hold 
that a great change has been made by 36 Vic, 
c. 44, sec. 39, O., which recognises mortgagees 
as alienees and renders void a policy upon 
any alienation made even by mortgage ? 

Though mortgagees are not expressly 
named in the earlier part of the section, that 

1 No. 2340, Superior Court, Montreal, A.D. 1871. 
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they are intended to be included is manifest 
from the proviso which declares, that where 
the assignee is a mortgagee the directors may 
permit the policy to remain in force and to be 
transferred to him by way of additional 
security without requiring any premium 
note from the assignee. 
\ 223. Consent of Company to assignment, how 
expressed. 

Policies generally contain conditions 
against alienation, sometimes against 
alienation of the subject insured, sometimes 
against alienation of the policy. 

Conditions of the first kind are the follow- 
ing: 

" If property insured by any policy of this 
" company should pass by death, assignment 
"or otherwise, into new hands, the interest 
" in the policy may be preserved to the suc- 
" lessor, provided such succession, or assign- 
" ment, be allowed at the office by indorse- 
v4 ment on the policy ; but in all cases where 
M such indorsement is not regularly made the 
* policy shall be void." [English policy.] 
" In case of any transfer or change of title in 
" the property insured, or of any undivided 
41 interest therein, the insurance shall be void 
'and cease." [American ^tna policy.] 
Others say : H In case of any transfer or ter- 
u mination of the interest of the insured in 
'the property insured, by sale, or otherwise, 

without the consent of the company, the 
"policy shall thenceforth be void, and of no 
'• effect/* 

Conditions of the second kind are the fol- 
lowing : 

" Policies of assurance subscribed by this 
^company shall not be assignable without 
"the consent of this company, expressed by 
'endorsement thereon. In case of assign- 
ment without such consent, the liability of 
"the company in virtue of such policy shall 
"thenceforth cease." [English policy.] 
"Policies of insurance subscribed by this 
"company, shall not be assignable without 
'the consent of the company, expressed by 
"endorsement made thereon. In case of 
11 assignment without such consent, whether 
M of the whole policy, or of any interest in it, 
44 the liability of the company, in virtue of 
"such policy, shall thenceforth cease." 
[American policy.] 



$ 224. Notice of alienation. 

In the first English clause supra, no time is 
fixed for notice. It must be before loss. Is 
the office bound to allow it? Perhaps not; 
they may choose whom they will insure. 1 If 
bound to allow it, in what time should the 
notice be given ? Some policies state a time, 
41 or else the assignee shall have no benefit" 

Where, by the act of incorporation or char- 
ter of an insurance company, it is ordered 
that a policy shall cease on alienation of the 
subject insured, but that the alienee may 
have the policy confirmed to him by consent 
of the company '* within thirty days after the 
alienation," it has been held that the term is 
a fatal period, and cannot be extended by 
any officer of the insurance company. 2 

The transfer prohibited may be of entire 
ownership. Sometimes a mere lien may be 
created. But some conditions prohibit even 
this, except by consent notified to the office, 
and endorsed, or entered, as the condition 
may read. 3 

A policy was to be void if any change 
should take place in the title or pos- 
session of the property, whether by sale, 
judicial decree, voluntary conveyance, etc. 
Held, that there was no forfeiture by the 
insured mortgaging the property.* 

Where, in case of mortgage, notice was to 
be given to insurers, held, that actual notice 
must be ; notice by mail, postage paid, is nil, 
unless received by insurers. 5 

[Semble, registered letter received is good, or 
even not registered notice.) 



THE LATE MR. BARON HUDDLESTON. 
Mr. Baron Huddleston died somewhat 
suddenly Dec. 5, though he had for some lit- 
tle time been incapacitated from work. For 
very many years he had struggled with un- 
exampled courage against a serious and pain- 
ful illness, and his charge to a grand jury 
from his bed will long be remembered 
amongst the annals of the bench. It was 



1 Marshall, p. 697. 

2 Mann v. Herkimer /n*. Co., 4 Hill. 

a Bunyon on Firo Insurance, ed. 1867, p. 13. 

* Hartford F. Ins. Co. v. Walih, 54 Illinois, A.D 
1872-3. 

6 Piatt v. Minnesota Farmer* 1 Int. Am., p. 272, vol. 1, 
Legal News, Montreal. 
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only too painfully evident, however, that the 
unequal struggle could not be long maintain- 
ed, and a well-timed resignation might per- 
haps have secured him many more years of 
life. He was born in W15 according to Dod, 
and in 1817 according to his obituarist in the 
Times, and passed to the bar from Trinity 
College» Dublin, after a short employment as 
a schoolmaster at Worcester, in 1839, being a 
member of Gray's Inn, of which society he 
afterwards became a bencher. He joined 
the Oxford Circuit, practising at Worcester 
and Stafford sessions, and became Queen's 
Counsel in 1857. He sat in the House of 
Commons for Canterbury and Norwich suc- 
cessively as a Conservative, but, when he 
had once gained a seat, rather avoided than 
courted distinction as a Parliamentary man. 
In 1872 he married Lady Diana Beauclerk. 
In January, 1875, he was appointed a judge of 
the Court of Common Pleas on the death of 
Sir George Honeyman. In the May follow- 
ing a vacancy occurred in the Court of Ex- 
chequer by the death of Baron Pigott Two 
surprises for the profession ensued. Mr. 
Lindley, a Chancery barrister, was appoint- 
ed to the common law Court of Common 
Pleas, and Mr. Justice Huddleston succeeded 
to Baron Pigott's vacancy, and became the 
4* last of the Barons." 

" Tested by the every -day work of the bar, 
few were his equals." This is what we wrote 
of the late judge on his first appointment, and 
we ventured to look forward to a successful 
career for him on the bench. Sufficiently 
successful, as long as his full powers lasted, 
no doubt his career on the bench was. His 
great grasp of facte, his indomitable energy, 
his unequalled knowledge of Nisi Prius prac- 
tice made him a good all-round judge in or- 
dinary cases. In cases extraordinary it is 
somewhat unfortunate for his judicial repu- 
tation that his name should be almost inse- 
parably connected with Belt v. Lames, in 
which (see 53 Law J. Rep. Q. B. 249), after 
his summing-up had won the way to £5,000 
damages for the plaintiff, the High Court, 
and afterwards the Court of Appeal, with the 
consent of the plaintiff, but against the will 
of the defendant, who contended that more 
than nominal damages would be against the 
weight of evidence) reduced the damages to 



£500. As an advocate, on the other hand, 
his career was marked by more than one con- 
spicuous success, notably by the defence of 
the person charged with the Greenwich mur- 
der, and common juries would retain ver- 
dicts in favour of his clients with an almost 
unbroken regularity. With special juries he 
was not so fortunate. 

An occasional note in the Pall Mali QazeW- 
of Tuesday, written from information 1 by 
u One Who Knows," states as " things not 
generally known," that his father was anon- 
commissioned officer in the Royal Artillery, 
and that the success of the late Serjeant 
Allen, who, after figuring as a schoolmaster 
and afterwards on the stage, rose to the 
leadership of the Oxford Circuit, first encour- 
aged him to try his fortunes in a more ambi- 
tious career than thai of usher at a school at 
Worcester. 

Cremation, which was substituted for bu- 
rial by the directions of the late Baron him- 
self, was carried into effect on Thursday, 
Dec. 11. — Law Journal (London.) 

THE LATE SIR BARNES PEACOCK. 
Sir Barnes Peacock, the last acting paid 
member of the Judicial Committee of the 
Privy Council appointed under the statute of 
1871, died at 1 o'clock on the morning of 
December 3, at Kensington, from failure of 
the heart, the final sign of the wearing out 
of a vigorous constitution which had resisted 
Bengal summers and London winters 
since 1810. Sir Barnes Peacock had an 
hereditary connection with the law. He was 
the third son of Mr. Lewis H. Peacock, of 
Lincoln's-inn-Fields, solicitor, and entered at 
the Inner Temple at the age of eighteen. He 
was not immediately called to the bar, but 
practised for five or six years as a certificated 
special pleader, a mode of preparation for the 
career of an advocate which was then very 
often adopted. Admitted to the degree of bar- 
rister-at-law in 1836 he joined the Home Cir- 
cuit, when Lord B ram well was among his con- 
temporaries, and had chambers in Harcourt 
Buildings. As might have been expected 
from his physique and training, Mr. Pea- 
cock's speciality was in raising and arguing 
refined points of law rather than in imposing 
his will upon common juries, and it was by 
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a nicety of criminal pleading that he made 
his great mark in the profession. 

In 1843, Daniel O'Connell had entered upon 
his campaign of monster meetings for the 
repeal of the Union. Beginning with an as- 
semblage of 30,000 at Trim on March 14, the 
numbers at these gatherings bad increased 
to 250,000 at Tara, and on October 8 a still 
vaster multitude was expected to assemble at 
Clontarf. The Government prohibited the 
Clontarf meeting by proclamation, and ar- 
rested O'Connell, Gavan Duffy, and others. 
O'Connell was sentenced to a year's impri- 
sonment and a fine of £2,000 ; the Irish 
Court of Queen's Bench upheld the convic- 
tion; and the accused appealed by way of 
writ of error to the House of Lords. Not even 
the recent legal proceedings in relation to 
Irish matters more vivid ly excited the pub- 
lic interest and attention than did this 
State trial. The case was argued for the 
several defendants by a number of learned 
counsel, of whom the then Mr. Barnes Pea- 
cock was nearly the junior, taking prece- 
dence only of Sir Col man CLoghlen. Sir 
Thomas Wilde (afterwards the first Lord 
Truro) was the leader of this band of coun- 
sel, while Follett and Thesiger (afterwards 
Lord Chelmsford) were against them for the 
Crown. Mr. Peacock took an objection which, 
though technical in point of form, brought in 
question the substantial justice of the pro- 
ceedings. The whole bench of English com- 
mon law judges had been called in to advise 
the law lords. One of the most acute, Mr. 
Baron Parke of the Exchequer (afterwards 
Lord Wensleydale), confessed and avoided 
what he styled " the ingenious argument of 
Mr. Peacock.'' But when the law lords came 
to give judgment (which they did in the 
teeth of the advice solicited from and given 
by the judges), Lord Denman delivered his 
elaborate speech adopting the objection of 
Mr. Peacock, and on that and another ground 
moved the House to reverse the decision of 
the Irish Court Lord Cottenham and Lord 
Campbell supported the same view, and, in 
spite of the opinion of the Chancellor (Lynd- 
hurst) and Lord Brougham, the sentence 
pronounced upon O'Connell and his compa- 
nions was quashed and the prisoners releas- 
ed from custody. The occasion was rendered 



the more striking historically because at this 
trial the lay lords practically renounced their 
right to take part in the decision of legal ap- 
peals. Messrs. Clark and Finelly, the House 
of Lords' reporters, quote comparatively mo- 
dern instances in which a case involving the 
rights of individuals was discussed and voted 
on in the House of Lords as if an ordinary 
debate on a political subject or a private bill 
had been in question. So, in the O'Connell 
appeal, Lord Stradbroke wished to vote 
against the acquittal ; but the common sense 
and fairness of the House, even of those most 
bitterly opposed to O'Connell, prevailed, and 
a precedent against the interference of those 
peers who have not the training of lawyers 
with the judicial business of the House was 
definitively established. The argument by 
which Mr. Barnes Peacock on this great oc- 
casion prevailed was briefly as follows : The 
indictment was of monstrous length, and 
contained several counts or separate charges. 
Some of these counts were held to be void in 
law. Yet the verdict and judgment were 
general; that is, given generally upon 
the whole of the indictment, not se- 
parately on each separate count. The 
objection was that such general judg- 
ment was bad, and could not be taken 
to apply to the good counts only. The other 
objection (for which Mr. Peacock was not re- 
sponsible) was founded upon a curtailment 
of the jury panel. Sir Joseph Arnould ob- 
serves that the decision in O'Connell's case 
has entirely put an end to the loose practice 
which bad so long prevailed of giving a gen- 
eral verdict and judgment on an indictment 
comprising several distinct charges. It is 
obvious that such a practice deprived the ac- 
cused of the opportunity of meeting each 
charge one by one. But the practice had 
long prevailed, and Lord Denman said, refer- 
ring to Mr. Peacock's address, which had 
converted him : "I felt, as my learned bro- 
thers did, great surprise when I heard the 
most able and ingenious argument that was 
addressed to the House on this point, and I 
confess I had never felt any doubt on the 
subject till that argument was submitted to 
my mind." 

After this great victory, as brilliant and 
useful a success as a stuff gownsman could 
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achieve, Mr. Peacock practised six years on 
the back benches. He took silk in 1850, and 
was at once made a bencher of his Inn. Two 
years later he was appointed to be a Legal 
Member of the Supreme Council of India at 
Calcutta. A special pleader necessarily cul- 
tivates precision and accuracy of language. 
The work of the legal members of the Coun- 
cil of India is largely concerned with codifi- 
cation, and the training which Sir Barnes 
Peacock had received in the painful exacti- 
tude of the common law was naturally of 
great service to him in fulfilling his new 
functions. S|r Whitley Stokes couples his 
name with those of Macau lay, Sir Henry 
Maine, Sir James Stephen, Lord Hobhouse, 
and William Macpher son among the authors 
of .the Indian Codes, those remarkable sum- 
maries of law compiled by Englishmen for 
India, which, in turn, have exercised, and 
are still exercising, a valuable reciprocal ac- 
tion in simplifying English law in England. 
Sir Barnes Peacock was destined not only to 
frame laws, but to expound them on the 
bench. In 1859, Sir James Colvile, with 
whom Sir Barnes Peacock afterwards sat so 
many years in the chamber of the judicial 
committee in Downing Street, retired from 
the chief justiceship of the Supreme Court of 
Calcutta. Sir Barnes Peacock succeeded him, 
was made Vice-President of the Legislative 
Council of India, and knighted. In 1802, 
when the Indian judicial institutions were 
remodelled, he became chief justice of what 
was henceforth called the High Court of Judi- 
cature at Bengal. The judgments of the 
Court have been of the greatest assistance to 
students of Indian law, not only as exposi- 
tions of the codes, but as repositories of learn- 
ing on native customs. In 1870 Sir Barnes 
Peacock returned to this country, and he has 
since 1872 been a member of the Judicial 
Committee of the Privy Council, which has 
in later years, some time subsequently to his 
appointment, been strengthened by the addi- 
tion of the Lords of Appeal in Ordinary. He 
returned with a great and deserved reputa- 
tion from India. His work at the Privy 
Council has been marked rather by caution 
than by showy or brilliant qualities. He gave 
evidence of possessing great endurance and 
persistence, and we reported on Monday a 



case in which he took part so recently as last 
Saturday. His illness lasted only three days, 
and on its fatal termination being communi- 
cated yesterday to the Court in which he had 
sat for eighteen years, it immediately ad- 
journed as a mark of respect to his memory. 
— Times. 



On the opening of the Court of the Judicial 
Committee of the Privy Council (present Lord 
Hobhouse, Lord Macnaghten, Sir Richard 
Couch and Lord Shand) on December 3, Lord 
Hobhouse, who spoke with emotion, said: 
Their lordships have to inform counsel that 
they have received the shock of learning that 
Sir Barnes Peacock, who has been sitting in 
the case now before them and who was the old- 
est member of the Board, is dead ; and they 
feel that under that shock, and with due re- 
spect to him and to the survivors of his fam- 
ily, they ought not to continue the public 
business to-day. They will go on with this 
case to-morrow, when they will be in a calm- 
er state of mind. 



Ij. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Dec. 27. 

Judicial A bandon ments . 

Dame Fliza Petit, widow of late Pierre Agol, 
restaurant keener, Montreal, Deo- 2"). 

Edward H- Tarbell, tinsmith, Knowlton, Dec. 22. 

James Watkins, trader, Drutnmondville, Dec. 12L 
Curator* appointed. 

He Dame Athala Picbe\ St. Gabriel de Brandon- 
—Kent «fc Turcotte, Montreal, joint curator, Dec 2>. 

Re Charles 0. Dubois, Hull.— D. C. Simon. Hull, 
curator, Dec 5. 

Re J. A. Dupont.— F. Valentine, Three Rivers, 
curator, Dec. 20. 

He Joseph Lecompte.— C. Desmarteaa, Montreal, 
curator, Deo. 23. 

He Aid? L. Lussier — Bilodeau k Renaud, Montreal, 
joint curator, Deo. 20. 

Ho A. & A. PreTontaine, Beloeil.— Kent k Turcotte. 
Montreal, joint curator, De". 24. 

He Cyrille Sico-re. Montreal.— Kent k Turcotte, 
Montreal, joint curator, Dec. 28. 

Re J. K. Turceon. Sherbrooke.— H. A. B^dard, 
Quebec, curator, Dec. 23. 

Dividends- 

R« James Dawson & Co , dry goods, Montreal.— 
first and final dividend, payable Jan. 13, A. F. Riddell, 
Montreal, curator. 

Re Arthur Demers, St. John's.— First and final 
dividend, payable Jan. 10, A. F. Gervais, St. John's, 
curator. 

He Jos. Ge"linas.— First dividend, payable Jan. 12, 
P. Heroux. St. Severe, curator. 

Re Murdoch Alexander Graham (Graham k Go). 
Mont real.— First dividend, payable Jan. 12, Dawson 
Kerr, Montreal, curator. 

Separation as to property. 

Rose Deli ma Desmarais vs. Francois Ouellette, jr., 
carter, St. Cesairo, Dee. 24. 

Odille Dubuo v*. Toussaint Aubertin, tanner, parish 
of Longueuil, Dec. 24. 
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It is rather late in the day to raise the 
•piestion of the representation of Canada in 
Imperial tribunals, because it is evident 
that appeals from this country are every year 
becoming fewer. Last year there was but 
one case from this Province decided by the 
.Judicial Committee, while on the last Su- 
preme Court list there were sixteen appeals 
from oo r provincial Court of Appeal. An 
appeal from Canadian courts to England will 
soon be a very rare event, so that the ques- 
tion of representation does not now seem to 
be an important one, unless the right of ap- 
peal from the Supreme Court should be 
granted. 



The Green Bag, for January, opens with a 
biographical notice and portrait of Benjamin 
Vaugban Abbott, author of the National Di- 
gest and numerous other works. Mr. Ab- 
bott was born in Boston, in June, 1830. After 
some years of practice in partnership with a 
younger brother, he devoted himself entirely 
to the preparation of reports and digests. A 
Xew York Digest was followed by the Na- 
tional Digest on the same plan. In June, 
1870, he was appointed by .President Grant 
one of three commissioners to revise the 
statutes of the United States, a work which 
occupied three years, and resulted in the 
consolidation of sixteen volumes of United 
States laws in one large octavo. Another 
work of some note was his Digest of the law 
of corporations, prepared with the assistance 
of his brother Austin. Mr. Abbott died in 
Brooklyn, Feb. 17, 1890. 



A question which seems to create some 
difficulty in England is whether a judge or a 
barrister has the better opportunity of ac- 
quiring knowledge of law. The statement 
is attributed to the Master of the Bolls, that 
judges must acquire greater knowledge than 
barristers, however eminent the latter may 
be, because they are in every case they try. 



The Law Times replies that a barrister who 
every day is in several cases before several 
judges has more opportunity of learning law 
than a judge who does not leave his own 
court, and who has to teach himself law. 
''The great school of law in the courts is the 
Court of Appeal. A judge of the Chancery or 
Queen's Bench Division never goes there to 
learn ; he is taken there to be reviewed, to 
be differed with, dissented from, reversed, 
affirmed or— dropped, as some judges are 
who give no reasons for their judgments, or 
find things so clear that nothing is to be 
said. In his own court he may administer 
what he believes to be law, but which may be 
nothing of the kind. How can he be said to 
learn in doing that? No; barristers learn 
more law than judges, because they have to 
inform the judges what the law is. Teaching 
always impresses principles upon the mind 
more than the learning and application of 
them. And if Baron Huddleston, during his 
sixteen years, learned more law than most 
judges — which we respectfully doubt — he did 
so by an industry and a method peculiar to 
himself." 



COURT OF QUEEN'S BENCH— MONT- 
REAL* 
Lessor and Lessee— Arts. 1612, 1614, 1618 C. C. 
— Disturbance of lessee's use — Claim for 
reduction of rent — Trespass — Judicial dis- 
turbance. 
Held .—(Affirming the judgment of Wur- 
telle, J., M. L. R., 6 S. C. 74). 1. Until a judi- 
cial disturbance has arisen, and a partial 
eviction has been the consequence thereof, 
no claim by a lessee for a reduction of rent 
can be maintained. A judicial disturbance 
may arise either by an action of a third per- 
son setting up a claim of right to the detri- 
ment of the lessee, or by an exception set- 
ing up a claim of right, in answer to an ac- 
tion of damages brought by the lessee against 
a trespasser. 

2. A lessee who is disturbed in his posses- 
sion by the material act of a third party, 
whatever may be the assertion of right made 
by such third party at the time of the com- 
mission of the act, should treat such disturb- 

*To appear in Montreal Law Reports, 6 Q. B. 
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anoe as a mere trespass, and should bring 
suit against the trespasser for the recovery 
of the damages which he has suffered by 
reason of such trespass, and to prohibit the 
trespasser from further disturbing him in 
his enjoyment If the trespasser by his 
pleas raises a claim of right, the lessee should 
notify the lessor of the disturbance, and can 
then bring an action in warranty against the 
lessor for the purpose of obtaining a reduc- 
tion of rent, and damages. 

Per Dorion, C. J. :— On the merits the ac- 
tion should be dismissed, the appellants by 
the agreement in question having assumed 
all risk of diminished income in the work- 
ing of the telegraph lines transferred by re- 
spondents, and having entered into this agree- 
ment after the Canadian Pacific Railway 
Company had obtained authority from Par- 
liament to establish telegraph lines for the 
transmission of messages for the public. — 
Great Northwestern Telegraph Co. of Canada 6c 
Montreal Telegraph Co., Dorion, CJ., Tessier, 
Cross, Baby, Doherty, JJ., September 22, 
1890. 

Commercial corporations — Ta.ces on— 45 Vict. 
(ft), *22. 
Held : — Affirming the judgment of John- 
son, J., M. L. R., 4 S. C. 394, That the Act 45 
Vict (Q.), c. 22, applies only to commercial 
corporations; and that persons associated 
as underwriters, but not incorporated, are 
not subject to the taxes imposed by the Act 
in question. — Lambe es gual. & Allan et al. t 
Dorion, C. J., Tessier, Boss6, Doherty, JJ., 
Nov. 22, 1890. 



Master and servant — Responsibility of employer 
— Negligence. 
Held .--Reversing the judgment of Doherty, 
J., M. L. R., 5 S. C. 97, That where an acci- 
dent occurs to an employee, not in conse- 
quence of any fault or neglect of his em- 
ployer, but solely through his own negli- 
gence and disregard of the directions given 
to him, the employee has no action to be in- 
demnified. So where an employee was di- 
rected to change a bolt after six o'clock when 
the machinery would be stopped, and in dis- 
regard of the order he attempted to remove 



the belt before six o'clock while the shaft 
was still in motion, it was held that he had 
no right to be indemnified for the injury sus- 
tained. — Desroches & Gauthier, 5 Leg. News, 
404 ; St. Laurence Sugar Refining Co. <fc Camp- 
bell, M. L. R, 1 Q. B. 290, followed.— Dommon 
Oil Cloth Co. & CoaUxer, Dorion, C.J., Tessier, 
Cross, Baby, Bosse*, JJ., (Tessier and Baby, 
JJ., diss.) Sept 22, 1890. 



Constitutional Law —Oily of Montreal — Licens- 
ing sale of meat— 37 Vict. (Q), cfu 51, #. 
123, ss. 21, 31. 

Held .-—Following Pigeon & Cow du Re- 
corder, M. L. R, 6 Q.B. 60, affirmed by Su- 
preme Court, 17 Can. S.C.R. 196, 1. That 
subsections 27 and 31 of sect 123 of 37 Vict. 
(Q.), ch. 51, by which the council of the city 
of Montreal is authorized to regulate, license, 
or restrain the sale, in any private stall or 
shop in the city outside of the public meat 
markets, of fresh meats, vegetables, fish or 
other articles usually sold on markets, is 
within the powers of the provincial legisla- 
ture. 

2. That the by-law passed by the city 
council of Montreal under the authority of 
the statute above cited, fixing the license to 
sell in a private stall at $200, is valid. — Cor- 
bcil etal. & La CitS de MontrSal, Dorion, C.J., 
Tessier, Baby, Boss£, Doherty, JJ., 8ept 24, 
1890. 



SUPERIOR COURT— MONTREAL* 

Accident sur la voie publique — ResponmbiliU 
des compagnies de transports — lrrcsponsa- 
bUiti des enfants en bos dge — Employls et 
conducteurs de chars incompttcnts et n'ayanl 
pas une vue normale — Expertise rrUdicalc— 
Dommages riels — IndemniU pour certains 
frais. 
JugS : — 1. Qu'une compagnie de chars ur- 
bains est responsable d'un aocident par 
lequel un enfant de deux ans a e"te* tue* sur sa 
voie, par suite de l'lnfirmite* du conductear 
qui avait la vue trop courte poor voir a dis- 
tance. 

2. Que dans l'espece Penfant tue* 6tant ires 
jeune ne pouvait pas discerner le danger et 
n'a pas pu contribuer a Taccident 

•To appear in Montreal Law Reports, 7 S.C. 
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3. Qu'aucune faute n'etant imputable aux 
parents de l'enfant decide", il n'y a pas lieu 
d'appliqner la question de la responsabilite' 
eontributoire ; qu'a tout <*venement elle ne 
pourrait dormer lieu qu'a une diminution des 
dommages. 

4. Que dans Pespece il y a eu negligence de 
la part de la compagnie dgfenderesse, et qu'il 
y a lieu d'accorder an pfcre de l'enfant com me 
p&rtie des dommages reels une compensation 
suffisante pour lea frais enoourus par lui de- 
puis Pepoque de la naissance de l'enfant 
jusqu'asa mort —Dufreme v. La Compagnie 
du Chemin de fcr & passagers de Montreal, 
Loranger, J. f 29 dec. 



FIRE INBURANCE. 

[By the late Mr. Justice Mackay.) 

[Regiitered in accordance with the Copyright Act] 

CHAPTER IX. 

Alienation or Subject and Assignment of 

Policy. 

[Continued from p. 5.] 

! 225. Endorsement on policy. 

In Wilton v. Genessee, 1 an endorsement was 
required. The agent of the company was 
applied to for it, but he said it was not 
wanted. This was held sufficient. The 
notice in this case was proved and not 
denied. 

Suppose A to insure, and six days after his 
death, a fire to happen. Because there was no 
endorsement on the policy at the request of 
bis successor, shall the company (under Eng- 
lish clause supra), go free ? 

Under a literal interpretation, yes; but 
*ra6fe, a reasonable time should be allowed 
to the successor. 

Under a clause prohibiting "the subject 
insured " being alienated (d peine de nullitt 
even), will alienation of a part vacate the 
policy in ioto t 

(In leases prohibitions to sublet are, yet 
sublease of part may be, if prohibition be not 
exact) 

A valid and binding agreement to convey 
the insured premises is not an alienation 
under this clause, so long as the assured 

'1« Barbour. 



remains in possession, and the contract is not 
performed. 1 

A contract by A to sell a house to B at a 
future time, if certain things be done by B, is 
not an alienation, within a policy stipulating 
against alienation by . sale or< otherwise ; 
though possession be at once given to B. 2 

Where warehouse receipts are given to 
banks, the banks are held to be the owners. 

Grain was insured. The plaintiff who 
insured it gave warehouse receipts to the 
banks. A fire happened. The insurance 
company was discharged. 3 

% 226. Insurable interest, how affected in certain 
cases. 

No change of movables is seen, though a 
charge on them was created for advances, 
with possession of them given in advance, 
the occupation of the owner having ceased in 
favor of the advancer. The advancer got the 
goods given to him where they were, and got 
a lease to him of the place where they were, 
and held the key. 4 The clause following was 
held to operate only in case of real property 
insured : 

If the interest in property to be insured be 
a leasehold, trustee mortgage or reversionary 
interest or other interest not absolute, it must 
be so represented to the company and ex- 
pressed in the policy in writing ; otherwise 
the insurance shall be void. 5 

In Lower Canada, by law, a sale of land is 
perfect without writing even, and without 
possession taken by the purchaser. Suppose 
A to own a house, insured for $10,000, and to 
put it up for sale at auction, and B to buy it 
for say $12,000, payable by twelve annual 
instalments, the first payable at the time of 
the adjudication. No deed of sale is signed, 
nor actual possession taken by B, though he 
has paid the first $1,000 ; no notice of the sale 
is given to the insurer; six days later the 
house is destroyed by fire. 

Is the insurer to pay ? It says : " There 



1 Trumbull v. Portage M. F. In*. Co.. 12 Ohio R M 305. 

* Maxlern v. Madison Co. M. Inn, Co., 11 Barbour R. 

8 Me Bride v. Core Dint. Mut. F. Int. Co., Queen's 
Bench, Ontario, A.D. 1870. 

* Chapman case. 

b Privy Council, Lane. Inn. Co. v. Chapman. Stanton 
lent the money. Bradford got the lease and was to 
hold to secure Stanton. 
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has been a change of title in the property in- 
sured." Has there been such as to vacate the 
policy ? 

At the time of the loss B stood proprietor ; 
the insurer has not contracted with him, and 
is free from A. 

Yet! semble if, by agreement, before and at 
the auction, deed with mortgage in it for the 
unpaid price were stipulated for, to be passed 
before possession should be claimable (con- 
dition suspensive), the real proprietor at the 
fire might be held to have been A. No. 54, 
Troplong. (Vente.) 

In Lower Canada a mere promesse de vente 
will not avoid a policy. 

A mortgage is not considered an alienation 
within a clause providing for the avoidance 
of the policy in case " the property insured 
shall be alienated by sale or otherwise. 1 
A fortiori in Lower Canada, where fee 
simple is in the mortgagor, who is the pro- 
prietor and remains possessor usually. 

A sale of the premises with a mortgage taken 
back immediately to secure the payment of 
the purchase money, .thus changing the in- 
terest of the insured from that of a mortgagor 
to that of a mortgagee, was held in Tittemore 
v. Vt. Mut. Mre Ins. Co. 2 to be an alienation 
within this clause. 

Assignments in bankruptcy or for the 
benefit of creditors have been held aliena- 
tions within this clause. 3 

So, in Lower Canada, except under the 
bankrupt law, semble. See Parsons- 

A descent of the property to the heir of the 
insured is a transfer by operation of law not 
within a clause against alienations. 4 

Sed ? sometimes does not clause of policy 
control in such case, even ? Generally, this 
is a matter of policy regulation. 

The insured sold the property insured, 
taking a judgment for part of the purchase 
money, and keeping the policy. The build- 
ing was burned while the judgment was un- 
paid. Held, that an action did not lie upon 
the policy. 5 

1 Jackson v. Mass. Mut. Fire In*. Co., 23 Pick. 418; 
Conover v. Mut. In*. Co. of Albany, 3 Denio, 254. 

« 20 Vt., 546. 

3 Dadmun Manufacturing Co. v. Worcester Mut. Fire 
Int. Co , 11 Metealfe, 429 ; Moore v. Protection In*. Co., 
29 Maine, 97. 

* P. 627 Am. Lead. Cos., vol. 2. 

* Grevcmeyer v. Southern Mut. Inn, Co., 62 Peun. Rep. 



Long leases are frequently made with the 
proviso that if the lessee should assign with- 
out the consent of the lessor, the term of the 
lease shall determine, and the lease become 
void. Such was held to apply to voluntary 
assignments only. So the clause is often ex- 
pressed now, and providing for voluntary or 
involuntary assignments, so that lessor shall 
not have a stranger forced upon him without 
his consent 

In case of a lawful bankruptcy commission 
such clause as the last would work. The 
lessor may say that on an act of bankruptcy 
by the lessee, lease shall end. Of course a 
bankruptcy commission issuing improperly 
would not be such as to make term of the 
lease. 1 

But a policy is not forfeited under this con- 
dition by a compulsory sale on execution, 
provided the assured retains a right to re- 
deem the property by paying the debt 2 

What of pawn, by the assured, of the sub- 
ject insured, he retaining the right to redeem, 
but transferring possession, to secure the 
lender of the money ? (Chapman case.) 

In Wolfe v. Sec. Fire Ins. Co,* it was held 
that goods insured may be transferred, then 
reacquired by the assured, who will after- 
wards, if loss happen, recover (for stocks of 
goods may be freely sold.) The policy again 
becomes effectual on reacquisition of the 
goods* or like goods. But suppose a house 
insured ? Would it be so ? Could the policy 
revive if the condition read that policy is 
avoided on sale of the subject insured? 
Semble, land is different from goods. Con- 
ditio semel defecta non restawtatwr. 

In England and Upper Canada, the as- 
signee of a fire policy cannot sue in his own 
name, but only in that of the original party. 1 

(Not so in Lower Canada, and query now 
in England.) 

Shaw, upon Ellis, says : A subsisting inter- 
est at the time of the loss being the main test 
of the right of the insured to recover on the 
policy, it seems that a sale, and subsequent 



1 See Doe v. Ingleby, 15 Mees. k W. 

2 Strong v. Mnmt/acturer*' In*. Co., 10 Pick. 40; 
Clark v. N. E. Mut. Fire In*. Co. % 6 Cuehing, 842, So 
held of sale for taxes in Quebec, 4 Q. L. Rep. Tax 
titles in Lower Canada allow the land to be redeemed. 

3 12 Tiffany 

4 16 Q. B. Rep. Upper Canada, 
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repurchase of the property before loss, will 
not, on general principles, affect his claim. 
Iutormediate injuries to the property will, of 
•viurse, not be protected because they are not 
i«ases to the party insured, but it is other- 
wise with injuries after a repurchase, and it 
*eem3 that they properly come within the 
scope of a contract of insurance, the spirit of 
which is to secure indemnity to the assured. 
Instances are frequent of the- suspension 
of risks by reason of the unseaworthiness or 
hazardous use of the property insured, and 
their subsequent revival by the restoration 
"f the navigability of the vessel, or the cessa- 
tion of the hazardous use of the premises, 
and there appears to be no reason why, if 
the insurers are not thereby prejudiced, a 
similar suspension may not take place on 
account of the temporary want of an insur- 
able interest 1 

Dangerous principles ! Certainly totally 
msound under clauses such as usual Ameri- 
can policy one, making the insurance 
-ease or the policy thenceforth void in case 
ot any transfer of the interest of the insured 
m the property insured or of any change of 
title in the property insured. " The risk is 
merely suspended by the alienation and is 
revived by the repurchase, M says Shaw, in a 
note to Ellis; and he cites Power v. Ocean 
Ins. Co., 19 La. R. 

That was a case decided upon special 
grounds. The law of Louisiana says that if 
the buyer do not pay, the seller may sue en 
wvlution of the deed of sale. The judgment 
proceeded upon a finding by the court that 
an absolute sale had not taken place, but one 
Mth a resolutory clause in it (this not writ- 
ten, but implied). In this case the purchaser 
had hold about six months, and the resolu- 
tion of the deed of sale was by voluntary 
deed. The seller never absolutely divested 
liimself of all interest, said the court The 
policy read: " In case of any transfer or ter- 
mination of the interest of the insured, 
M either by sale or otherwise, without such 
Consent" (°f tne insurance company,) " this 
M policy Bhall from thenceforth be void and 
'■ of no effect" 

The reasoning of the court in this case I 

1 t*c 1 Phillip* Ins. p. 63, and 2 Am. Lead. Cas. , p. 434. 



cannot approve ; sale with resolutory clause 
in it had not been made. 

Under the Civil Code of Louisiana, as 
under the Code of France, the sale is not 
resolve de plein droit by the purchaser's non- 
payment of price. The risk, if the property 
perished, was on the purchaser, after his pur- 
chase until sentence of resolution, previously 
to which the seller must, of course, make a 
demande en justice. It is not on the principle 
that there never was a sale, says Merlin, that 
on default of payment the sale is resolu. Qu. 
de Droit, vo. " Enregistrement" Though a 
sale be on credit, that sale, followed by tra- 
dition of the property sold, expropriated the 
seller, and the judgment en resolution after- 
wards rendered, is an acte judiciaire translatif 
de proprie'ti, says Merlin. Whether, after a 
sale, the resolution be by judgment, or by a 
voluntary deed, the consequences are the 
same. 

In 2 Am. Lead. Cas , it is said that the in- 
surance of a house will endure after the 
right of ownership has been divested by a 
sale (for the protection of the interest of the 
vendor in the price.) The only effect of a 
sale of the house insured is to debar the 
owner from recovering damages for a loss 
which happens to others t without avoiding the 
contract or precluding right to show that the 
property was repurchased and again brought 
within the operation of the policy. (I can- 
not approve of this.) 

The risk is merely suspended by the alien- 
ation, and is revived by the repurchase. 1 

In Power's case he was not to sell. He 
agreed not to ; his agreement was irrevocably 
broken on his selling; in vain afterwards 
could he or did he remit things to their first 
condition. Conditio qwe deficit non restaura- 
tur. 

"Une fois que la condition a manque" les 
evgnemens poste>ieurs ne peuvent plus la 
faire revivre." L. 41, ? 12, de fideicomm : 
lib : (semble) may be applied to insurance con- 
tracts. 

Transfer, if merely nominal, is said not to 
defeat the right of the assured to recover ; 
sed ? see 8 L.C.R. McGilhvray case. 

If, during the policy, the insured transfer 

1 Lane v. Maine Mut. Fire Ins. Co.. 3 Fairfield, 44 ; 
Power v. Ocean Ins- Co,, 19 La. R., 28. 
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hie interest in the subject insured, but before 
the loss recover it, the policy is good. 1 

If a policy be terminated by an alienation, 
a repurchase by the original insured, before 
a loss happens, will nevertheless not make 
the policy revive. 2 

If the second extract from Shaw ante in- 
volve that, in marine insurance, if a devia- 
tion have been made, the return of the ship 
in safety to her course will revive a policy, so 
as to make the insurers liable for a loss after- 
ward, it is downright error. Bell's Princ, 
H92. 

Alauzet says that in fire insurance in 
France the strict rule of English marine in- 
surance is not followed ; but query ? Ought 
it not to be ? causa datd, causa non secutd. 

There is no more reason in the marine in- 
surance rule than would be, or is, in the fire 
insurance rule that I would have held in 
Power's case. 

The principles that I would apply to a case 
like Power's are familiar enough- In the law 
of wills a special devise is made ; the testator 
orders, as a condition, that the devisee shall 
not alienate. If the devisee sell, although he 
repurchase after having so sold, the condition 
has bt en broken irrevocably. 6 Toullier, No. 
646- In sales, if A sell on time to B, but B is 
not to resell, else total purchase money is to 
be payable forthwith afterwards ; if B sell, 
though he repurchase before any suit, the 
total purchase money is exigible- So judged 
in Watson v. Tally, Montreal. 

In the McMorran case it was held that if a 
building be insured in one class when it was 
in another more hazardous, the insured can- 
not recover by afterwards, before the fire, 
making the thing insured answer the des- 
cription of the policy. 

\ 227. Assignment of Policy. 

The insured, to recover upon a policy, must 

1 See Crozier v. Phoenix Int. Co., 2 Hannay, 200, cited 
in 4 Supreme Ct. R., Can. , p. 663. (What of the rule 
Conditio nemel dtfecta, etc ? ) 

- Cockerill v. Cincinnati M. Ins. Co.* cited in § 198 
Angell (Fire Ass.), note 3 to which section I do not 
approve. But in modern France, where a lease was 
made, stipulating that there should be no sub-letting, 
under pain of resolution of the lease, and there was 
sub- letting, bat the sub-letting itself was rescinded 
before any suit by the original lessor, the latter was 
held too late to sue en rltolulion de bait. 



have an interest in the subject at the time the 
loss by fire happens. As to interest at the 
date of the insurance, we have already spoken 
of it ; it may be an expectant, or future one. 

" The mere assignment of a policy," says 
Ellis, " would be useless unless the subject 
insured be assigned aba" 

Ellis adds: " But if a policy be assigned to 
a person already in possession of the subject 
insured, and the office allows the assignment, 
it may bind them, the assignment being as 
against them to be considered a new contract 
Without reference to illegality, it would be 
highly dangerous to permit any trafficking in 
policies against fire, and offices would be ex- 
tremely negligent of their duty to the public 
if they consented to pay upon a policy where 
there was no accompanying interest" 

Positive conditions on many policies pro- 
hibit the assignment or transfer of them ex- 
cept by consent of the insurers ; see clauses. 

Art. 2482 C. C. L. Ga. prohibits transfers of 
fire policies to persons who have in the ob- 
ject insured no interest susceptible of 
insurance. In Scotland, fire policies seem 
assignable as other pecuniary obligations, 
unless the policy prohibit. 1 Bell's Com. 

? 228. Consent of insurer to assignment 

Generally, the benefit of the insurance can 
be gotten only by the person insured, as 
named in the policy ; and no equity attaches 
in favor of any third person in the absence 
of contract to that effect 

In England, on a sale of property insured, 
a policy which the vendor had previously 
effected does not pass to the purchaser, un- 
less he has been accepted by the insurers. So, 
too, in Lower Canada. 

If an assignee of the subject insured wish 
to get the benefit of a policy by which it has 
been insured, he must, under the conditions 
of almost all policies, see that the policy is 
transferred to him, and the transfer allowed 
by the insurer, " expressed by endorsement/' 
say both the English and American clause* 
ante. 

In England, although a purchaser may 
have possessed house, or goods, insured, if 
the policy covering them be assigned to him 
only after the interest of the insured has 
ceased, whether before or after the fire, with 
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oat consent of the insured, he cannot recover. 
In hjnchetal.v. Dalzell et ai. t l it was held that, 
policies are not insurances of the specific 
things mentioned to be insured) nor do such 
insurances attach on the realty, or in any 
manner go with the same as incident thereto, 
by any conveyance or assignment, but they 
are only special agreements with the persons 
insuring against such loss or damage as they 
may sustain. The party insuring must have 
a property at the time of the loss, or he can 
sustain no losa^and consequently can be entitl- 
ed to no satisfaction. There was no contract 
ever made between the office and the plain- 
lifts for any insurance on the premises in 
question ;. not only the express words, but the 
end and design of the contract with Ireland 
<io, in case of any loss, limit and restrain the 
satisfaction to such loss as should be sus- 
tained by Richard Ireland only ; and the en- 
dorsement on the policy declared that right 
to bis executor, Anthony Ireland, only. 
These policies are not in their nature assign- 
able, nor is the interest in them ever intended 
to be transferable from one to another, with- 
out the express consent of the office. The 
plaintiff's, claim is, at best, only founded on 
an assignment never agreed for till the in- 
jured had determined his interest in the 
policy by parting with his whole property, 
and not executed till the loss had hap- 
pened. 2 

Jory trial.— Verdict for defendants.— This 
*as set aside by the Common Pleas, and 
verdict entered for plaintiff The Common 
Pleas judgment was reversed upon appeal by 
tie Court of Appeal 

The Court of Appeal's judgment was re- 
versed in the Supreme Court and defendants 
lose, so, and verdict "for plaintiff 1 ' is to be 
read, as it were. 

The case grew out of an interim receipt 
iraod for thirty days. The insured assigned 
to >L in trust for his creditors. The insurer's 
agent got notice. After the thirty days the 
fire was. Policy was delivered after the fire. 

the Court of Appeals held in substance 
that the assignment was an alienation with- 
in the intent of sec. 41 of Revised Stat, of 

"• 3 Brown's Gases in Parliament! ed. of 1784. 
' McQue** r. Fhamir Mut. In*. Co., 4, Ontario App. 
Rep,#flS79. 



Ont, c. 181; and that the alienation could 
only be ratified upon application to the 
directors, and giving certain security, within 
thirty days of the alienation. 



MUSICAL LIMITATIONS IN FLATS. 
The question of the rights of tenants in 
flats to make a noise, pound upon the piano, 
blow upon brass horns, and otherwise dis- 
port themselves, is one of those things that 
lives in every season and keeps a prominent 
place in the conversation of the people of New 
York. It will be interesting, perhaps, to 
people who have gone through the era of 
probation in flats to hear that London is just 
beginning to experience some of the difficul- 
ties which hang upon our apartment house » 
system. 

Flat houses are called " mansions " in Lon- 
don, and flats have been very rare. Ameri- 
can speculators have, however, of late, made 
the system very popular there, with the re- 
sult that promises to make London second 
only to New York in the fervour which it 
shows for adopting flat houses. This system 
of living came originally, of course, from 
France, but it was not until New York took 
up the French method of living that London 
decided to copy it 

An Englishman's idea of his " rights " is a 
thing that no man dares to quarrel with, 
hence the legislature of Great Britain feels 
called upon to consider a " bill for the regu- 
lation of flats." Only one of the many cases 
which have come before the courts has, as 
yet, been decided. And so there is only a 
single precedent for other courts to base their 
judgment on. 

A wild and enthusiastic amateur insisted 
upon practising the violoncello in his flat 
every day for eight hours. On Sundays he 
usually took an extra whack at it, so as to 
keep his elbows limber for the coming week. 
He was sued by a West End swell in an ad- 
joining flat, who deposed in court that the 
violoncello " hurt his feelings " until he was 
near dead. There was a long array of coun- 
sel on both sides, and the court finally de- 
cided that no man was justified in practising 
so many hours a day in •' mansions." The 
court expressed the opinion that three hours 
a day was quite long enough for a human 
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being to play a violoncello, and this judg- 
ment has met with the warmest approval in 
Great Britain.— New York Sim. 



INSOLVENT NOTICES. ETC. 

Quebec Official Gazette, Jan. 3. 

Judicial A bandonments . 

Camille Bertrand, merchant tailor, Longueuil, Deo. 
29. 

Henri Bourassa(H. Bourassa k Co.), leather mer- 
chant, Montreal, Deo. 29. 

J nines Crotben, Bedford, Dec. 15. 

Francois Xavier Labranohe, Thetford Mines, county 
of Megantic, Dee. 80. 

John Larmonth, manufacturer, Montreal, Doc. 19. 

J. A. Levesque (Mad. Levesque k Cie.), Quebec, 
Dec. 12. 

George Nault, River Desert, Dec. 19. 

Alfred Trottier, trader, Viotoriaville, Deo. 26. 
Curators appointed. 

lie Edgar Bergevin, Quebec.*— Kent & Turootte, 
Montreal, joint curator, Doc. 26. 

Re TousBaint Biron.— J. A. Poirier, St. Gregoire, 
Dec. 29. 

Re F- M. Dechene. trader, Quebec— H. A. Bldard, 
Quebec, curator, Dec. 30. 

Re Dame P. Cisol.— C. Desmarteau, Montreal, cur- 
ator, Ddc. 27. 

He Edmond Lajoie.— J. Morin, St Hyacinthe, cura- 
tor, Dec. 26. 

Be John Larmonth, manufacturer, Montreal.— J. 
G. Ross, Montreal, curator, Dec. 30. 

He J. A. Levesque (Mad. Levesque k Cie.).— T. Tar- 
dif, Quebec, curator, Dec. 27. 

He Basile Mass6, cabinet maker, St. Hyacinthe.-' 
Francois Xavier Alphonse Boisseau, N.P., St. Hya- 
cinthe, curator, Dec. 26. 

He Ananias Ronaud.— Joseph Morin, St. Paul'* Bay, 
curator, Dec. 24. 

He Edward H. Tarbell.— J. H. Brassard, Knowlton, 
curator, Dec. 29. 

Vividmd*- 

He Ed. N. Blais <fc Co., Quebec.— Second and final 
dividend, payable Jan. 19, U.A. Bed a rd, Quebec, cura- 
tor. 

He Marie Louise Uarcau.— First and final dividend, 
payable Jan. 13, G. Deserres and J. M. Marcotte, Mon- 
treal, joint curators. 

He Francois Giroux. Montreal.— First dividend, pay- 
able Jan. 25, Kent k Turcotte, Montreal, joint cura- 
tor. 

He A. J. Morissette.— First and final dividend, pay- 
able Jan. 12, Bilodeau k Renaud, Montreal, joint 
curator. 

Re F. B. Smith.Montreal.— First dividend, payable 
Jan. 27, Kent k Turcotte, Montreal, joint curator. 
Separation as to property. 

Odille Dubuc vs. Toussaint Aubertin, farmer, Lon- 
gueuil.Dec. 24. 

Emelie Carder vs. Aim 6 Bourgeois, sadler, St.- 
Aim<5, Dec. 18. 



GENERAL NOTES. 

Lrgal Changes.— There is now positively nothing 
old in our existing legal system. The Lord Chancellor 
is not really what he used to be, the principal judge 
of appeal from the Court of Chancery, who, sitting 
alone or with the Lords Justices, affirmed or reversed 
the decisions of vice-chancellors. Sir James Bacon, 
the last of the famous roll of vice-chancellors, who is 
two^ years older than the century* still enjoys life and 
his joke: but the title has vanished. The title of 
Master of the Rolls survives, but the character of the 
oflBce is not what it used to be; and th^ Judicial 
Committee of the Privy Council will ero long be a 
thing of the past, and give way to the Law LordV 
under the Appellate . Jurisdiction Act. The piotu- 
resqueneas and variety of the old order has given way 
to a dead uniformity ; and yet there is a ceaseless cry 
for further modifications of our system, so that it would 
seem that we are still far from having attained per- 
fection in legal matters.— Law Journal (London). 

Thk ' Law Reports.'— The restless spirit of ehange 
is as rampant as ever in legal matters, and the incor- 
porated Council of Law Reporting for England and 
Wales seem to be morbidly anxious that neither the 
rust of antiquity nor even the dignity of a venerable 
old age shall attach to what are sometimes, but, us 
Lord Esher once observed, inaccurately termed * the 
Authorized Law Reports/ It was only in 1865 that 
the familiar names of Bevan, Best, and Smith, etc., 
gave way to the new system. The first series of the 
latter terminated after the Judicature Act came into 
operation and a new series began. Now it is proposed 
to add a third series next January. What the object 
can be, except it is to confuse and bewilder judges ami 
counsel in the citation of oases, it is impossible to 
imagine. The reason put forward for this change is 
simply childish— that members of the profession fin<l 
it expensive to take up the series from the beginning. 

JP^hk Prussian Cedula System.— There is in exist- 
ence in Prussia a system of eedula known as ' Grands 
ohuld,' or land charge. It is not the same as a inorf - 
gage, for it is not accessory to a personal debt. The 
debt may be no debt, but the land charge remains un- 
til it is cancelled. The registrar of land titles always 
issues it, and it then assumes many of the features of 
a bill of exchange. Anyone who is a bona fide holder 
of a land charge is always able to enforce the claim 
against the owner of the estate. Such land charges 
may be made payable to order, in which case they arc 
transferable by indorsement, and such ind rscment 
may be in blank, and until it is filled up the charges 
pass by delivery. The registrar issues coupons for fu- 
ture interest, and these also are like bills, and pay- 
able on the dates indicated thereon . The holder of a 
land charge enjoys all the usual remedies against the 
land. If he wants to discharge it, and is unable to 
discover the whereabouts of the holder, he is at lib- 
erty to pay in the amount to the registrar and have 
the charge removed from his title.— Law Journal 
(London.) 
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The case of Bunnell v. Stern, before the 
New York Court of Appeals, shows that the 
extension of accommodation for customers 
in places of business involves increase of 
responsibility. The Court (Dec. 2, 1890) held 
that a merchant who sells ready-made cloaks 
at retail, and provides mirrors for the use of 
customers while trying them on, and clerks 
to aid in the process, thereby impliedly 
invites his customers to take off their wraps 
and lay them down in the store, and is bound 
to exercise some care over such wraps. 
Where the merchant provides no place for 
keeping wraps, and does not notify custom- 
ers to look out for their wraps themselves, 
nor give any directions to his clerks on the 
subject, he is liable for the loss of a wrap 
laid on the counter by a customer while try- 
ing on a cloak, as the omissions above men- 
tioned indicated that he did not exercise any 
care whatever. The Court said :— " The de- 
fendants kept a store, and thus invited the 
public to come there and trade. In one of 
its departments they kept ready-made cloaks 
for sale, and provided mirrors for the use of 
customers in trying them on, and clerks to 
aid in the process. They thus invited each 
lady who came there to buy a cloak to re- 
move the one she had on, and try on the one 
that they wished her to purchase, because 
the invitation to do a given act extends by 
implication to whatever is known to be 
necessary in order to do that act It is not 
perceived, that under the circumstances dis- 
closed by the evidence, the obligation of the 
defendant would have been greater or in any 
respect different if one of their number had 
met the plaintiff on the street,and bad not only 
expressly invited her to come to the store 
and buy a cloak, but had also requested her 
to take off her wrap and try on the one that 
he offered to sell her. The clerk who waited 
open her stood in the place of the defendants 
as long as she was engaged in the line of her 
duties, and no claim is made that she at any 
time exceeded her authority. Therefore 



when she led the way to the second mirror, 
and stood before it holding the new garment 
in her hands in readiness to help the plain- 
tiff try it on, in legal effect one of the defen- 
dants stood there inviting her to try it on, 
and to lay aside her wrap for that purpose. 
She accepted the invitation, and removed 
her wrap, but as she could not hold it in her 
hands while she tried on the other, it was 
necessary for her to lay it down somewhere. 
No place was provided for that purpose. 
There was not even a chair in sight. She 
was neither notified where to put it, nor in- 
formed that she must look out for it, as it 
would be at her own risk whatever she did 
with it She put it in the only place that 
was available, unless she threw it on the 
floor, and as she did so, in contemplation of 
law, the defendants stood looking at her. 
Under these circumstances we think that it 
became their duty to exercise some care for 
plaintiff's cloak, because she had laid it 
aside upon their invitation, and with their 
knowledge, and without question or notice 
from them, had put it in the only place that 
she could. The consideration for the im- 
plied contract imposing that duty resided in 
the situation of the plaintiff and her pro- 
perty, for which the defendants were respon- 
sible, and in the chance of selling the gar- 
ment that she had selected." 



Few lawyers are able, or care, to lay up 
much of the treasure for which thieves 
break through and # steal, but among the 
estates bequeathed by members of the pro- 
fession in England during the past year there 
are several examples of considerable accu- 
mulations. Mr. John Clayton who attained 
the venerable age of 98, left in personalty 
£728,746, besides real estate of large value. 
Mr. Justice Manisty, who died at the age of 
81, left personal estate valued at £122,815. 
Mr. David Milne Home, after living to the 
age of 85, left £121,226. Mr. Charles Bull 
left £133,358, and Mr. Hubert Martineau 
£104,000. Two wealthy Eecorders died at a 
good old age. Mr. J. J. Johnson, Q,CL, re- 
corder of Chichester, lived 78 years and left 
£70,610. Mr. Thomas Belk, recorder of 
Hartlepool, attained the age of 83 and left 
£76,000, 
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SUPERIOR COURT-MONTREAL.* 
Succession— Payment of debts— Liability of uni- 
versal legatees— Arts. 735, 736, 738, C C 
Held:— That universal legatees may be sued 
for a debt of the succession though executors 
were appointed by the will of the deceased, 
and have accepted office and entered into 
possession of the estate. The universal lega- 
tees have a right to call upon the testamen- 
tary executors to pay the debt in their be- 
half, but they are not entitled to a suspension 
of the proceedings against them to permit 
them to exercise their recourse against the 
testamentary executors.-Bcntra^a v. Bourassa, 
<fir Ste> Marie, Wurtele, J., September 9, 1890. 

Conseils municipaux — Ponts municipaux — En- 
tretien—Juridiction — CM. 536. 
Jugi:—1. Que les pouvoirs confe*res par 
Particle 535 du code municipal sont du res- 
sort particulier des conseils locaux, et que 
par les dispositions de la loi tons les travaux 
faite sur les ponts municipaux, soit en vertu 
dela loi>en vertu desreglements ou des proces- 
verbauu,8ont & la charge exclusive des contri- 
buables, proprietaires ou occupants de terre. 

2. Que les conseils de comte* n'ont pas le 
pouvoir de mettre ces travaux & la charge des 
municipality locales, s'il n'a pas £te passe 1 
de reglement & cet effet par le conseil de ces 
municipalites locales, en vertu de Particle 
535 CM. 

3. Que bien que le code municipal accorde 
un droit d'appel a la Cour de Circuit du comte" 
ou du district de tout© decision, reglement ou 

. proces-verbal de la municipality locale pour 
cause d'illegalite, n£anmoins la jurisprudence 
reoonnait a la Cour Supeneure, le droit et le 
pouvoir d'adjuger sur les decisions des con- 
seils municipaux, & raison du contr61e sup6- 
rieur qu'elle possede sur les corps publics ou 
corporations. — Corporation du village de Varen- 
nes v. Corporation du Comtide Vercheres, en revi- 
sion, Gill, Tellier, Tait, JJ., 31 mars 1890. 

WiU— Unlawful condition—Arts. 760,831,C.C 
Held: — That a condition of a will, by 
which the plaintiff was to have a share in 
the revenue of testator's estate in the event 
of her becoming a widow "or of her obtaining 
a separation of bed and board from her husband, 

• To appear in Montreal Law Reports, 7 & C. 



so that he can have no control over her pro- 
perty," though not an 'impossible' condition, 
is one contrary to good morals within the 
meaning of Art. 760, C.C., and the plaintiff 
was entitled to the share as though the con- 
dition were not written. — Webster v. KeUey, 
Davidson, J., Dec 12, 1890. 



DECISIONS AT QUEBEC* 
Absence — IMllite — PrivilSge du vendeur dc 
meubles non pay ks— Arts. 1998, 1999, 2000, 
C.C.— Art 780, CP.C. 
Jugi: — 1. L'absent, aux biens duquel un 
gardien a 6t6 nomme en vertu de Particle 
780, CP.C, est en faillite dans le sens du 
dernier alinea de Particle 1998, CC 

2. Le privilege du vendeur d'un meuble 
non paye d'etre preTere' sur le prix est perdu 
par Pexpiration des quinze jours qui suivent 
la vente, lorsque Pacheteur a fait faillite.— 
Duhaime v. Pratt, en revision, Casault, Rou- 
thier, Andrews, J J., ler mars 1890. 



Code Municipal, AH. 793— Avis. 
Jugix— Que dans une action civile contre 
une corporation municipale, pour dom mages 
reels causes par le mauvais 6tat du chemin 
sous son contr61e, le demandeur, non con- 
tribuable de la municipality, n'est pas tenu 
de donner Pavis, ni de fournir le cautionne- 
ment requispar Part 793 du Code Municipal. 
— Turner v. Corporation de St. Louis du Ha ! 
Ha!, C.S., Kamouraska, Loranger, J., 18 
oct. 1889. 



Bornage—Garantie— Commencement de preuve 
par ScriU 

Jugi :— Une demande de bornage faite en 
justice n'est que la demande de Pexecution 
de l'obligation resultant de la servitude 
legale du bornage, et en autant elle ne donne 
pas lieu a une action en garantie. 

Le bornage n'est que la delimitation des 
proprigtes voisines Pune de Pautre, et les 
lignes apparentes ne peuvent donner lieu & 
une action en dommage au cas ou elles ser- 
aient changees par un bornage subsequent a 
la vente que dans les seuls cas, soit de la 
garantie de leur exactitude, soit de la ga- 
rantie de la contenance de Pimmeuble vendu. 
•16Q.L.R. 
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Lorsque le vendeur jiie avoir fait aucune 
promeese ou declaration concernant l'exacti- 
tade des lignee, la preuve testimoniale de 
telle promeese ou garantie ne pent 6 tre faite 
sans commencement de preuve par ecrit.— 
Davduy & Vigneau, en appel, Dorion, C. J., 
Cross, Baby, Bosae, JJ., 6 mai 1890. 

Insolvency — Revendicaiion by owner of deben- 
teres illegally pledged by insolvent* and re- 
deemed by curator. 

Revendication in the hands of a curator to 
an insolvent estate of certain debentures 
illegally pledged by the insolvents and re- 
deemed by the curator. 

Hdiv— That such curator could have no 
greater rights over such debentures than bad 
the Bank pledgee ; and it appearing that the 
full amount for which they, with other 
securities, had been pledged, had been more 
than covered from the proceeds of such other 
securities, the debentures must be returned 
by the curator to the respondent, their right- 
fill owner. 

SembUy that in any case the curator could 
not be held to have been subrogated in the 
rights of the Bank pledgee. 

Qusre, — When so redeeming the deben- 
tures, was the curator, in contemplation of 
law, acting for the insolvents or for the credi- 
tors of the estate, or in the interest of both ? 

An ordinary debt cannot be set up in com- 
pensation against a claim for the return of a 
deposit C.C, 1190.— Rattray 6c Methot, in 
appeal, Tessier, Cross, Baby, Boss6, JJ., 
May 6, 189a 

Action en resolution de vente immobilize — DSpdt 
en revision— Art 5908, S.R.Q. 
JugS :— L'action en resolution d'une vente 
immobilize, fondee sur un pacte commis- 
aoire, est mixte et non reelle, et lorsque le 
prix de la vente est audessous de $400, la 
partie qui inscrit en revision n'est tenue de 
deposerque $20.— Houde v. St. Pierre, en revi- 
sion, Casault, Routhier, Andrews, JJ., 30 
jnin 1890. 



Interpretation of contract— Art 1019, C.C.— 
Title to registered vessel. 
fleW:— 1. That under the terms of an 



agreement whereby the respondents took 
over the vessel Cambria, and assumed all 
debts due by her, they were responsible for 
the sum demanded, though not a privileged 
or mortgage claim on the vessel 

2. That such responsibility was incurred 
by the actual transfer and delivery of the 
vessel, although the title had not yet been 
regularly vested in respondents by registra- 
tion at the shipping office.— Samson <k Ross, 
in appeal, Tessier, Cross, Baby, Bosse, JJ., 
May 6, 1890. 

Contrat de manage —Douaire prefix — Biens 
les plus apparents—Interpre*tatwn--Dewl 
de la veuve. 

JugS: 1. La stipulation, dans un contrat 
de manage, d'un douaire prefix en argent " a 
prendre sur les biens les plus apparents du 
fu tur gpoux . . aussitot apres son deeds," est en 
favour de l'lpouse. EUe ne signifie pas que 
la somme ne sera payee qu' apres acquit des 
dettes de la succession du man, mais que la 
fern me la prendra sur les biens dont l'exist- 
ence sera la plus claire et la moins sujette 
a discussion. 

2. Le deuil de la veuve est d<l par la succes- 
sion du man, quelque soit le regime sous 
lequel le manage a fete" contracted La femme 
s6paree de biens y a droit aussi bien que la 
femme commune; et oelle-ci, lorsqu'elle re- 
nonce a la communaute de mgme que lors- 
qu'elle l'accepte.— Dessaint v. Ladriere, C.B., 
Casault, J., 23 juin 1890. 



Changement de venue — Avis de demands — 
District disignipar lejuge. 
Jugi : — 1. Chaque fois que les circonstances 
le permettent, la partie qui demande un 
changement de venue doit en donner avis a 
la partie adverse, et celle-ci doit etre en- 
tendue. 

2. II suffit qu'il paraisse an juge saisi de 
telle demande qu'il est preferable pour les 
fins de la justice que le proces ait lieu dans 
un autre district, pour qu'il puisBe ordonner 
le changement de venue. 

3. Le juge peut designer un autre district 
que ceux qui sont adjacents, comme celui ou 
le proces doit avoir lieu. — Regina v. Martin, 
B. R., Kamouraska, Cimon, J., 23 sept 1890. 
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FIBE INSURANCE. 
(By the late Mr. Justice Mackay.) 
[Begistered in accordance with the Copyright Act.] 
CHAPTER IX. 

Alienation of Subject and Assignment 

op Policy. 

[Continued from p. 15.] 

i 229. Assignment of policy without transfer 

of property insured. 

Some English authors say that Fire policies 
are not assignable at law in England apart 
from the subject insured; but they are in 
equity, and Lynch v. Dalzel, and Sadler's Co. 
v. Badcock are cited. 

In Lynch v. Dalzel et al. l it was held that a 
policy on a house does not attach to the 
realty, so as to go with it ; but insurance is 
(in England) rather of the person of the in- 
sured against loss. The policy is not in its 
nature assignable, apart from the house. 
Here the insured parted with his property ; 
and only afterwards executed an assignment 
of the policy ; and this was after the fire, or 
loss. The policy was dated July, 1721. The 
insured's son and executor continued the 
insurance from Christmas, 1726, to Christr 
mas, 1727. In June, 1727, the insurer sold 
out A fire afterwards happened and the 
policy was assigned only after the fire. The 
insurer was held free very properly ; for 
want of interest in the insured at the date 
of the fire, and his assignee baying no more 
right than himself. 

Sadler's Co.v. Badcock 1 merely decides this : 
that his interest ceasing in the subject insur- 
ed, the insured cannot transfer his policy 
sum. The interest insured was in a house 
leased. It was burnt, after expiry of lease; 
and the policy sum was assigned after that 
Certainly no insured can transfer more 
rights than he has. The assignment here 
could give no right that the original insured 
had not He could have recovered nothing, 
for want of interest in the subject 

Assignment of policy, condition 8 of Home 
Insurance Company. In absence of condi- 
tion suppose assignment, without subjects 
transferred. SemUe the Company may well 
ask proof of loss by original insured. But 

1 3 Brown's Caaes in Parliament. 
*2Atk. lWila. 



query, is the burden of proof less on the 
assignee than under the operation of the 
Home policy ? Or ought the assignee to be 
fixed with the burden of making semi pUvru 
preuve ? 

In Lower Canada most of the policies in 
use prohibit assignment of policy without 
the consent of the insurers. 

In France the policy passes, without assign- 
ment, upon asale of the subject insured, as ac- 
cessory to it ; except where condition of policy 
prohibits it But this would not be held in 
Quebec Province, nor is it so held in the 
United States, 1 nor in Massachusetts. 2 

If the insurer be a surety, can his surety- 
ship bond to A be transferred by A to B ? 1 
think so. 

Where no condition against assignment of 
policy is in the policy, it is in England assign- 
able with the subject 1 Phill. Ins. I 78. 
But what if without the subject? And very 
often will not the subject be assigned, and 
yet not the policy ? 

It appears that in the United States there 
is not, in the absence of express condition in 
a policy, difference between marine and fire 
policies in regard to their assignable quali- 
ties. 3 

Some seem to be of opinion that all poli- 
cies are, in their general nature, susceptible 
of assignment, without the consent of the 
insurers, with this equitable and salutary excep- 
tion however, that whenever the contract, or 
the circumstances attending its execution, 
import that the subject is to be under the 
personal care of the assured, and the transfer 
would expose the insurers to be injuriously 
affected by the acts of new parties, contrary 
to their expectation, the assignment will 
render the insurance inoperative. 

If the insurers desire to prohibit all assign- 
ments unless made with their consent, they 
can and frequently do do so by inserting a 
clause in the policy to that effect The non- 
assignability of a policy is not incident or 
peculiar to fire insurance, but depends 
entirely upon the terms of the policy, or the 
peculiar circumstances attending its execu- 
tion. 



1 Carpenter v. P. Wash. Ins. Co., 16 Peters. 
a 3 Metcalfe, 66. 

8 Traders Ins. Co. v. Robert, 9 Wend. Oarpsnter v. 
Prov. Wash. Ins. Co., 16 Peters. 
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Where the insured made a general assign- 
ment of all his property, including " all poli- 
cies of insurance," in trust for creditors, a 
particular policy, which at the time of the 
assignment was in the hands of an agent, 
subject to a lien, was held not to be invali- 
dated, notwithstanding it contained a condi- 
tion that it should become void by assign- 
ment without the consent of the insurers. 
The Court held, that the provision applied 
only to such policies as the insured could 
legally and effectually assign, and conse- 
quently did not affect the one in question 
which was, in a measure, out of his controL 1 

i 230. Consent of the Company's Secretary. 

Where assignment is prohibited unless by 
consent of the insurer manifested in writing, 
if the secretary in the office of the company 
consent upon the policy, his authority to do 
so and to bind the company will be pre- 
sumed 1 

If consent in writing be required, the 
Courts may hold this not an essential condi- 
tion. Verbal consent with commencement de 
prern par icrit and circumstances concording 
willdc, 8 

As to who may make the endorsement on 
the policy, though policies of a company 
require to be signed by the President, the 
secretary in the office may endorse on a 
policy assignment of it, unless prohibited 
positively, and such endorsement will bind 
the company, particularly if the secretary, 
for the company, receive something at the 
same time, such as a guarantee. 4 

2 231. Acts not amounting to consent. 

The mere fact of issuing a policy, with 
notice from the insured of his desire to 
assign it, is not of itself, a consent of the in- 
surers to such an assignment, where one of 
the conditions requisite for the assignment 
has not been performed ; nor do the insurers 
by issuing the policy under such circum- 
stances waive the performance of any con- 



t v. Commonwealth Ins. Co. % 5 Pick. 76, 8. C. 
19 id. 81. 

2 Oonoverr. Mut. In*. Co* 1 Comst. 

a So decided by the Conr de Cass. 19 June, 1899. 

See Cession de Bail, Approbation twite du propria 
tsiie, Joonu da Palais of 1864, p. 1044. 

4 Km England Insurance Co. V. De Wolfe, 8 Pick. 



dition specified as a prerequisite to the vali- 
dity of the assignment 1 

When there are two bona fide assignments 
of a policy, one accompanied by a delivery, 
and the other not, the former will prevail. 2 
2 232. Interest secretly retained will not avail. 

If the insured makes a conveyance abso- 
lute on its face, he will not be permitted to 
prove, in order to preserve his claim upon 
the insurers, that it was intended to be con- 
ditional, and that he retained an interest, 
when this will show an attempt on his part 
to conceal his property fraudulently from 
his creditors. 3 

A insures and transfers to B by a deed 
absolute,— there is Acontre lettre stating trans* 
fer to be merely formal ; no real transfer to 
be meant ; this transfer will not vacate an 
insurance. 4 

i 233. Assignment of policy after loss. 

Assignments of policy after loss are held 
to be merely transfers of claims perfected, 
and not to require insurers 1 consent. 3 The 
case of MeUen v. Hamilton F. I. Co.* is to the 
same effect It was an action by an assignee 
for the benefit of the creditors of O'Brien. 
The policy contained a condition that it 
could not be assigned without the assent of 
the insurers manifested in writing. After a 
fire O'Brien assigned the policy without any 
consent in writing of the insurers. Yet, per 
Duer, J., " the restriction in the policy refers 
only to an assignment during the pendency 
of the risk, and accompanying a transfer of 
the interest in the property insured. Here 
the assignment was no more than the as- 
signment of a debt" 

Some policies preclude the insured from 
assigning his right of action even after loss. 7 
The authors of American Leading Cases 

1 Smith v. Saratoga Co. Mut. Fire Ine.Co., 1 Hill, 497; 
S.C. S id. 506. 
* Wells r. Archer, 10 Ser». k Rawle, 412. 

3 Carroll v. Boston Marine Int. Co., 8 Mass. 515 ; 
Dadmun Manufacturing Co. v. Worcester Fire In*. Co., 
11 Metealf e, 429. 

4 So held by the majority of the Court of Appeal* 
Montreal, in Montreal Aw. Co. A McOillivray,SLCK. 
But the law of centre lettres is that third persons are 
never bound by them, but the parties are. See Merlin . 

5 Briehta v. N. Y. Lafayette Ins. Co., 2 Hall. 

6 5 Duer. 

T 2 Am. Lead. Gas., p. 623. 
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would bold such conditions null- Bnt query 
de nvilitate. 

Generally, in England, the United States, 
and where the English law is in force, as in 
Ontario, policies being no more negotiable 
than other choses in action, the assignee of 
a policy, whether the assignment be before 
or after a loss, must sue in the name of the 
assignor. 1 

? ?34. Assignment as collateral security. 

In the United States when the assignee of 
the policy is not assignee also of the whole 
subject insured, but the assignment is made 
merely for the purpose of creating collateral 
security for a debt, as in the frequent case of 
assignment from a mortgagor, the action 
must be brought in the name of the assignor ; 
notwithstanding the insurers have consented 
to the assignment. 2 

This is because the assignor is not in the 
least divested of interest in the policy, but 
the insurance is still his insurance, and on 
his property, and for his account. If the 
insurers pay the loss to the assignee, the 
assignor's debt is thereby discharged pro 
tanto, and if the assignor himself pays the 
assignee his claim against him, the policy 
ipso facto reverts solely to the assignor. 8 

I 235. Action upon policy assigned. 
But in Jessel v. Williamsburgh Ins. Co., 3 Hill 
88, it is expressly decided that the simple con- 
sent of the insurers to an assignment of the 
policy will not authorize the assignee to 
bring an action in his own name, but, that 
to give such right, there must be an express 
promise by the insurer to be responsible to 
the assignee. The same principle is inci- 
dentally recognized in some other New York 
cases, which seem to make the right of the 
assignee to sue in his own name depend 
entirely upon an express promise of the in- 
surer to him, or on some provision in the 

1 Traders Ins. Co. ▼. Robert, 9 Wendell ; Conover v. 
Albany M. I. Co., 3 Denio ; Felton v. Brooks, 4 Gash. 
16 U. C. Q. 8. Rep. p. 486. Yet in Lynch v. DalzeU the 
action was not in the name of assignor. 

* It is quite otherwise in Quebec Province. 

8 Traders Int. Co. v. Robert, 9 Wend. 404 ; Robert v. 
Traders Ins Co., 17 Wend. 631; Conover y. Albany Mut. 
Ins. Co., 3 Denio 254 ; Tiliou v. Kingston Mut. Ins. Co., 
1 Selden 415 ; Carpenter v. Providence Wash. Ins. Co., 
16 Peters 501. 



policy, or some statute by which such right 
is in terms granted. 1 

When the policy contains no clause pro- 
hibiting its assignment, if it be assigned, pro- 
ceedings upon it in courts of law must be in 
the name of the original assured, and the 
insurers may set off any claim against the 
original assured, which accrued before they 
had notice of the assignment The insurers 
are discharged if they pay the loss to, or 
receive a discharge from the original insured 
before receiving notice of the assignment 
But after notice to the insurers the assignor 
cannot defeat or prejudice the claims of the 
assignee ; neither will the insurers be excused 
from liability to the latter by a payment to 
or release from the assignor. 2 

But though the authorities are all agreed 
that in the case of a simple assignment of a 
policy, the action must be brought in the 
name of the original insured, they differ on 
the question, whether the rule is the same, 
when the terms of the policy require, and the 
assignment has actually received, the con- 
sent of the insurers. 

The doctrine is laid down by Shaw, Ch.J., 
in Wilson v. Hill* that the consent of the 
insurers to the assignment of the policy, con- 
stitutes a new contract between them and 
the assignee, on which the latter may sue in 
his own name. This doctrine is reasserted 
by the same Judge in Puller v. Boston Mut. 
Fire Ins. Co.* But in Tolman v. Manufactur- 
ers' Lis. Co., 5 where the insured after loss 
wrote and signed upon the policy the follow- 
ing order, " Pay the loss under the within 
policy to Joseph A. Tolman," and under this 
order was written, " Assented to, C. W. Cart- 
wright, Pres.," it appears by the report that 
Ch. J. Shaw held at the trial below, that the 
action against the insurers for the loss must 

1 Granger v. Howard Ins. Co., 5 Wend. 200; Trader* 
Ins. Co. T. Robert, 9 Wend. 404 ; Ferris t. tf. Am. Ins. 
Co., 1 Hill 71 ; Conover v. Albany Mut. Ins. Co., 3 
Denio 254. 

f Andretos r. Beeeher, 1 Johns. Cm. 411 : Wardell v. 
Eden, 2 Johns. Cas. 121 ; Bates y. N. Y. Ins. Co., 3 
Johns. Cas. 242 ; Jones v. Witter, 13 Mass. 804 ; Lyon r 
Summers , 7 Conn- 393 ; Traders* Ins. Co. r. Robert, 9 
Wend. 404 and 474 ; Robert v. Traders' Ins. Co., 17 
Wend. 631. 

8 3 Metcalfe, 66. 

4 4 Metcalfe, 206. 

6 1 Cashing, 73. 
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be brought in the name of the original insured 
on the ground that the assignment and con- 
sent constituted nothing more than an as- 
signment of a chose in action, which did not 
authorize the assignee to sue in his own 
name. This point was not examined by the 
Snpreme Court, the case being decided for 
the defendant on another ground. It is diffi- 
cult to reconcile the decision of the Chief 
Justice in this case with his remarks in Wil- 
ton y. Hill and Fuller v. Boston MuU Fire Ins. 
Co., or to see why the consent of the insurers 
to an assignment after loss is any the less a 
new contract with the assignee than a simi- 
lar consent to an assignment before loss, nor 
does it seem that a rule can be applied to 
one case, which does not also govern the 
ottar, sayB Shaw upon Ellis. 

But though the rights of the assignee of a 
policy are in their nature equitable, he is 
oot obliged to resort to a Court of Equity 
to enforce them, but has always an ample 
remedy in the Courts of Law in the name of 
the assignor, who will be compelled to allow 
the use of his name, and hence a bill in 
Equity filed by the assignee against the 
underwriters must be dismissed, unless it 
contains additional facts showing the inade- 
quacy of the remedy at law. l 

Even in New York, if the charter of an 
insurance company provides that in case 
of alienation of the property insured, the 
policy shall be void: but that the alienee, hav- 
ing the policy assigned to him, may have the 
same confirmed " for his own proper use," by 
consent of the company within thirty days 
after alienation, and that this shall entitle 
him to all the rights of the first insured, it is 
held that an alienee, so doing, may sue in 
his own name, in fact that he must, and that 
the assignor cannot nominally even sue. 3 

In Lower Canada the insured after a loss 
can transfer his claim against the insurers 
freely, and the 'assignee can sue in his own 
name, after notification to the insurers. 

LAW STUDIES. 

At the close of one of Sir Frederick Pollock's 
Oxford lectures, recently published, tbe 
following passage occurs :— 

" Instead of becoming more and more en- 

' Carter r. United Int. G*.,lJohnf. Chan. R. 463. 
'JfoMT.Jferfcwur Go. In*. 0>.,4HUL 



slaved to routine, you will find in your 
profession an increasing and expanding 
circle of contact with scholarship, with 
history, with the natural sciences, with phil- 
osophy, and with, the spirit if not with the 
matter even of tbe fine arts. Not that I wish 
you to foster illusions of any kind. It would 
be as idle to pretend that law is primarily or 
conspicuously a fine art as to pretend that 
any one of the fine arts can be mastered 
without an apprenticeship as long, as techni- 
cal, as laborious} and at first sight asungenial 
as that of the law itself Still it is true that 
the highest kind of scientific excellence ever 
has a touch of artistic genius. At least I 
know not what other or better name to find 
for that informing light of imaginative intel- 
lect which seta a Davy or a Faraday in a 
different rank from many deserving and 
eminent physicists, or in our own science a 
Mansfield or a Willes from many deserving 
and eminent lawyers. Therefore I am bold 
to say that the lawyer has not reached the 
height of his vocation who does not find 
therein (as the mathematician in even leas 
promising matter) scope for a peculiar but 
genuine artistic function. We are not called 
upon to decide whether the discovery of the 
Aphrodite of Melos or of the unique codex of 
Gaius were more precious to mankind, or to 
choose whether Blackstone's Commentaries 
would be too great a ransom for one sym- 
phony of Beethoven. These and such like 
toys are for debating societies. But this we 
claim for the true and accomplished lawyer, 
that is, for you if you will truly follow the 
quest. As a painter rests on the deep and 
luminous air of Turner, or the perfect de- 
tail of a drawing of Lionardo ; as ears attuned 
to music are rapt with the full pulse and 
motion of the orchestra that a Richter or a 
Lamoureux commands, or charmed with the 
modulation of the solitary instrument in the 
hands of a Joachim ; as a swordsman watches 
the flashing sweep of the sabre, or the 
nimbler and subtler play of opposing foils ; 
such joy may you find in the lucid exposition 
of broad legal principles, or in the conduct of 
a finely-reasoned argument on their applica- 
tion to a disputed point And so shall you 
enter into the fellowship of the masters and 
sages of our craft, and be free of that ideal 
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world which ouf greatest living painter has 
conceived and realized in his master-work . I 
speak not of things invisible or in the fashion 
of a dream ; for Mr. Watts, in his fresco that 
looks down on the Hall of Lincoln^ Inn, 
has both seen them and madto them visible 
to others. In that world Moses and Manu 
sit enthroned side by side, guiding the dawn- 
ing sense of judgment and righteousness in 
the two master races of the earth : Solon and 
Scaevola and Ulpian walk as familiar friends 
with Blackstone and Kent, with Holt and 
Marshall ; and the bigotry of a Justinian and 
the crimes of a Bonaparte are forgotten, be- 
cause at their bidding the rough places of 
the ways of justice were made plain. There 
you shall see in very truth how the spark 
fostered in our own land by Glanvill and 
Bracton waxed into a clear flame under the 
care of Brian and Choke, Littleton and For- 
tescue, was tended by Coke and Hale, and 
was made a light to shine round the world 
by Holt, and Mansfield, and the Scotte, and 
others whom living men remember. You 
shall understand how great a heritage is the 
law of England, whereof we and our breth- 
ren across the ocean are partakers, and you 
shall deem treaties and covenants a feeble 
bond in comparison of it; and you shall 
know with certain assurance, that however 
arduous has been your pilgrimage, the 
achievement is a full answer. So venerable, 
so majestic, is this living temple of justice, 
this immemorial and yet freshly-growing 
fabric of the common law, that the least of 
us is happy who hereafter may point to so 
much as one stone thereof and say, The work 
of my hands is there." 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Jan- 10. 

Judicial Abandonment*. 

Dame Marie Addle Lesieur Desaulniers, wife ««par^« 

of Joseph Lavigne, doing business as Lavigne & Co., 

Farnham, Jan. 5. 

Louis Marion and Joseph Chenier, traders, Hull* 
Dec. 22. 
Meril Menard, St. Hyacinthe, Jan. 7. 
John A. Paterson & Co., wholesale milliners, Mont- 
real, Jan. 5. 

Curator* Appointed, 
Be Camille Bertrand, Longueuil.— Lamarohe A Fri- 
gon, Montreal, joint curator, Jan. 5. 

Be H. Bourassa, Montreal.— C. Desmarteau, Mont- 
real* curator, Jan. 5. 



Be Lamaliee, frere, Montreal.— Kent k Turootte, 
Montreal, joint curator, Jan. 3. 

Be Vaillaneourt, frere.— Bilodeau A Renaud, Mont- 
real, joint ourator, Jan. 3. 

Dividends. 

Jit Ulric Baril.— First dividend, payable Jan. 19, 
Bilodeau & Renaud, Montreal, joint curator. 

Re Eugene Bourassa.— First and final dividend, pay- 
able Jan. 28, C. Desmarteau, Montreal, ourator. 

Re Kvariste Ge" Unas.— First and final dividend, pay- 
able Jan. 27, C. Desmarteau, Montreal, ourator. 

Re W. H. Madden, Beauharnois.— First and final 
dividend, payable Jan. 28, C. Desmarteau, Montreal, 
ourator. 

Be Quebec Shoe Co.— Third and final dividend, pay- 
able Jan. 18, D. Aroand, Quebec, liquidator. 
Separation at to Property. 

Marie Odile Molina Anbertin vs. Eusebe Duroeher, 
farmer, parish of Point* aux-Trembles, Dec 31. 
AlpbonsineBrodeurvs. Basile Massed cabinet-maker. 
St. Hyacinthe, Jan. 2. 

Cordllie Oervais vs. Edouard Bellerose, trader, 
Sorel, Dec. 29. 

Georgianna Lambert vs. Damase Samson, farmer, 
St. Charles de Belleohasse, Dee. 24. 



OENEBAL NOTES. 



Solicitors aicd the Bab.— Since the new regulation 
as to the admission of solicitors to the bar without 
keeping terms came into operation, early this year, 
twenty-four solicitors have given notice of their inten- 
tion to migrate to the higher branch of their profes- 
sion.— Law Journal (London). 

Regulation or Court Dress- —Lord Powis's new 
clause to the Sheriffs Assises Expenses Bill, to the 
effect that a sheriff should not be required to attend in 
Court dress or in uniform at the assises, was * by leave 
withdrawn/ the Lord Chancellor observing that it was 
beneath the dignity of the House of Lords to attempt 
to regulate the dress of the high sheriff, and his lord- 
ship laid down that ' it is not obligatory on that func- 
tionary to appear at the assises either in Court dress 
or in uniform/ However this may be, there is no 
doubt that the personal attendance of a high sheriff 
either in full dress or uniform has hitherto been in- 
variably accorded at assises, and we believe that we 
are correct in stating that the late Mr. Justice Quain 
once fined a sheriff 600/. for not being properly dressed. 
-lb. 

Penmanship.-' Observer' writes to the editor of the 
Manchetter Guardian: 'Sir,— I observed in the 
Guardian a few days since a complaint from one of 
the judges that the writing of the clerks in Court was 
so illegible that he could scarcely read it- Unfor- 
tunately this does not apply to the Courts alone, but 
is of too general occurrence. It would seem as if 
illegible bad writing were fashionable, as it is practised 
by those who have been well educated. I am now in 
my eightieth year, and should feel ashamed of the 
bad writing I often see. I imagine that good penman- 
ship in most of our schools is seldom taught. ' 



THE LEGAL NEWS. 



25 



She Jtgal ffcwz. 



Vol XIV. JANUABY 24, 1891. No. 4. 



The Act of last session, 54 Vict. ch. 45, does 
not appear to have attracted much attention 
among the members of the profession, bat it 
makes a very important change in the law 
of evidence in this Province. The text of 
the Act (assented to 30th December last) is 
as follows : — 

Her Majesty, by and with the advice and 
consent of the Legislature of Quebec, enacts 
as follows : 

1. The following paragraph is added to 
article 1232 of the Civil Code of Lower 
Canada. 

"Notwithstanding that which precedes, 
any party to a suit may give testimony on 
his own behalf in every matter of a com- 
mercial nature, but his credibility may be 
affected thereby." 

2. The following clauses are added to 
article 251 of the Code of Civil Procedure : 

" Any party to a suit may give testimony 
on his own behalf in every matter of a com- 
mercial nature, and in such case be examin- 
ed, cross-examined, and treated as any other 
witness. 

He may also be subpoenaed and treated as 
a witness by the opposite party, and, in such 
latter case, his answers maybe used as a 
commencement of proof in writing. 

The default by a party to tender his own 
evidence cannot be construed against him." 

3. This Act shall not affect cases pending 
at the time of its sanction. 



The newspapers seem to have fallen into 
error, says the Harvard Law Review, as to the 
ground of the decision of the United States 
Supreme Court in the Kcmmler case, 136 U.S. 
436. " The court is criticised for holding that 
execution by electricity is not a cruel and 
unusual punishment»prohibited by the eighth 
amendment to the Constitution of the United 



States,— that cruel and unusual punishments 
shall not be inflicted. But the counsel made 
no claim upon this ground, and in fact no 
lawyer would assert that the eighth amend- 
ment gave the United States courts any right 
to interfere in this case. The court express- 
ly said : ' It is not contended, as it could not 
be, that the eighth amendment was intended 
to apply to the States.' Chief Justice Mar- 
shall had decided, in Barron v. Baltimore, 7 
Pet 243, that this provision was a limitation 
solely upon the Federal government The 
ground which Kemmler's counsel took 
was that the law under which the prisoner 
was sentenced violated the fourteenth amend- 
ment,— first, because it abridged the rights 
and immunities of a citizen of the United 
States; and, second, because it was not due 
process of law. The Slaughter-House cases, 
16 Wall. 36, annihilated the first point, and 
the second was untenable. The court seemed 
to intimate, however, at the close of the opin- 
ion, that a punishment might be so cruel as 
not to be ' due process of law.' Even this is 
very doubtful A State could probably revive 
burning at the stake, as far as United States 
authority is concerned. Although the court 
of New York held that execution by electri- 
city was not repugnant to its own constitu- 
tion, that opinion might well be changed in 
the light of subsequent experiment Apro- 
pos of this subject, the phrase 'cruel and 
unusual punishment 1 probably refers to 
quality and not quantity, or, as the Supreme 
Court of Kansas said, to ' kind and not dura- 
tion.' The facts of that case bring out the 
distinction in a forcible and interesting man- 
ner. By an Act of the Legislature in 1887 
the age of consent was raised to eighteen, 
and unlawful intercourse with any female 
under that age was made punishable by not 
less than five nor more than twenty-one 
years. In such a case, therefore, five years 
is the least possible punishment for fornica- 
tion. Such a severe punishment, it was 
argued, was cruel and unusual ; but the case 
was decided contrary on the distinction 
between amount and kind. The court 
remarked that the punishment was 'a 
severer one than had ever been provided 
for in any other State or country for such 
an offence."' 
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COUR SUPERIEURE. 

Sagubnay, 30 join 1886. 

Coram Routhier, J. 

W. H. Khrr et al. v. J. Labbrgb. 

Rivieres navigable*— Chemin de hdlage — 
PropriStaire riverain. 

Juge : — Que les rivages des rivieres navigable* 
appartiennent au proprUtaire riverain, su- 
jets a Vexercice de la servitude de passage 
crSSe par laloi en faveur du public dans le 
chemin de hdlage ; 

Que tel riverain peut se faire declarer proprikr 
taire de telle itendue et obtenir la demo- 
lition oVune maison ^habitation et (Upend- 
ances qui y auraient Sti Srigiespar un tiers, 
et forcer ce dernier a dHoger. 

Autorites des demandeurs : 

Foamier & Oliva— Stuart's Reports, 427. 

Morin & Lefebvre, 3 Rev. de Leg., 354. 

9 Demoloml*, p. 322. 

C. C. B. G, arts. 400, 420, 607. 

Tardif & Cohen, Leg. sur lee eaux, pp. 188- 
189. 

1 Gamier, Reg. des eaux, Nos. 73-74. 

1 Daviel, Cours d'eau, Nos- 68-70-92. 

Confirm^ en revision, 30 novembre 1886. 
Caron, Andrews et Larue, JJ. 

Charles Angers, proc da demandeur. 

J. & PerrauU, proc. da d&endeur. 
(a a.) 



CX)UR DE CIRCUIT. 

HeBBRTVILLB. 

Coram Routhibr, J. 
Lavoib v. Tebbiault. 

Donation d charge de pension— Rente viagere et 

bail a novrrUure—-Ce dernier arrerage-t- 

U f—Demande de paiement et mise en de- 

meure. 

Pbr Cubiam. Le demandeur en cette cause 

et son Spouse ont fait donation entre vifs an 

deiendeur de toos leurs biens, meables et im- 

meables, par acte pass6 a Hebertville le 22 

novembre 1871, devant Mtre 6ev. Dumais, 

notaire. Cette donation a 6t6 faite a charge 

par le donataire de payer aux donateurs une 

rente et pension annuelle viagere, dgtaillee au 



ditacte. Mais apres cette stipulation de rente, 
l'acte declare " qu'il sera loisible aux dona- 
" tears de vivre a la table da donataire et 
" qne la rente ne sera exigible que du jour 
" qu'elle sera demandee formellement" 

De fait, il est eiabli en cette cause que les 
donateurs ont vecu a la table du donataire 
jusque vers le 10 Janvier suivant (1872), c'est 
a-dire a peine six semaines. Vers cette date 
il est aufisi 4tabli, par la fiUe m6me du deien- 
deur, qu'on ne saurait soupconner d'avoir 
voulu calomnier son pere, que le defendeur a 
sacri contre l'6pouse du demandeur, et qu*ti 
s" est dirigi vers ce dernier et a levi une chaise 
sur lui en sacrant et maudissant, et que c'est 
apres cette scene que les donateurs ont laisse* 
le toit du donataire. 

Quels ont 6t6 les rapports des parties sub- 
sequemment? La preuve n'en dit rien ; mais 
il est prouv* qu'avant le premier Janvier 
1873, le demandeur t'est rendu chezle defen- 
deur, et lui a demand^ les divers articles de 
rente dgtailles dans l'acte de donation, que le 
defendeur lui a d&ivrg le ble et le mouton 
demandes, et a refuse les autres articles sous 
prgtexte que les donateurs ne restaient plus 
chez lui, defendeur. 

Environ un mois apres, le demandeur ins- 
tituait Taction en cette cause contre le defen- 
deur, reclamant une somme de $57.06, pour 
valeur de divers effete de rente* 

Le defendeur a oppose* a cette action plus- 
ieurs moyens de defense que je vais enum6- 
rer et refuter en m&ne temps. 

la L'action ne Concorde pas avec la dona- 
tion parce qu'elle est prise au nom du dona- 
teur seul, tandis que la rente est payable au 
donateur et d sa femme. Mais a defaut de 
preuve contraire le demandeur et son gpouse 
sont presumes Stare en communaute* et le 
mari peut in tenter seul les actions dela com- 
munaute ; d'ailleurs le mari qui est tenu de 
nourrir sa femme peut reclamer en son nom 
les aliments qui lui sont dus ; 

2o. La rente stipules ne s'arrlrage pas (7 
L. C. J., p. 291), Cherrier is CouOSe et al. 

Dans la cause citee, le demandeur alleguait 
12 annees d'arrerages et demandait la reai- 
liation de la donation. La Cour jugea, la que 
la rente stipule© ne s'arrerageait pas ; 2a qu'il 
aurait fallu une mise en demeure pour ob- 
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tenir resiliation. Mais voici quels etaient les 
faits: 

lo. La donation ne contenait aucune stipula- 
tion de rente dttailUe; le donataire s'obligeait 
Kidtmentde nawrrir le donateur, son pere, a son 
pot et feu; 2a il fut prouvS que le deman- 
denr avait d'autres biens que ceux donnas a 
son fils, et possedait des revenue suffisants 
pour le faire vivre, que de fait, il avait bien 
vera pendant les 12 annees sans recourir a 
son fils ; que oe dernier n'avait jamais 6te* 
requis de nourrir son pere a son pot et feu, et ne 
Pavait jamais refused qu'au contraire il avait 
toajours *te pret, et l'Stait encore, a se confor- 
mer a la donation. 

Comme on voit, les faits etaient bien difie- 
rents de oe qu'ils sont en cette cause. II ne 
pouvait avoir d'arrerages d'une rente, qui 
n'eiistait pas, et pour avoir droit a la rente, 
on a la resiliation, il fallait une raise en de- 
mean. Le oontrat de rente n'existait pas, et 
pour le faire naltre il fallait une mise en de- 
newt. Dalloz, Rep. vo. rente viagere, No. 
7,dit: " On ne doit pas confondre le oontrat 
"de rente viagere avec la convention par 
" laquelle une partie stipule jusqu'a la fin de 
" sa vie, moyennant un prix, la nourriture, le 
" logement et le chauffage." 

La rente viagere doit consister en une 
somme d'argent ou en une certaine quantity 
de fruits, payable a des termes periodiques. 
Or oas conditions ne se rencontrent pas dans 
le bail a nourriture qui est regi par les prin- 
cipea ordinaires du droit, et non par les re- 
gies spedales de la rente viagere. Ibid, No. 
116. 

Dans la presente cause la rente existe et eUe 
t*t payable a demande. 

3a Pour faire courir la rente, il eut fallu 
me mise en demeure par ierit et le demandeur 
oe l f a pas kite. (C. C, art 1067.) Mais c'est 
li confondre la mise en demeure avec la de- 
mande de paiemenL 

II tfy a pas besoin de mise en demeure 
pour demander en justice l'execution d'une 
obligation; maisilen fautune pour exiger 
en outre des dommages inttrgts. En un mot, 
la mise en demeure, double en quelque sorte, 
^obligation, et lui donne un effet que j'appel- 
lerai intnn&que, qu'elle n'aurait pas eu sans 
cela. (Voir art. 1070, a G) 

Cest a cette mise en demeure que tfapplique 



Particle (1067) : mais quant a la demande de 
paiement nul ne soutiendra qu'elle doit Stre 
faite par 6crit Larombiere, Theories des obli- 
gations," vol. 1, sur l'article 1139, dit: "La 
mise en demeure est la constatation legale du 
retard.* 9 

Le dlfendeur dit que si le demandeur r6- 
clamait ses articles de rente en nature et non 
une somme d'argent, la mise en demeure n'eut 
pas 6te* ngcessaire. Mais ce changement dans 
le mode de paiement s'opere par l'effet de 
la loi seule, et ce n'est pas la mise en de- 
meure qui la produit 

Cost toujours lameme obligation, et non 
une nouvelle dont le demandeur reclame le 
paiement. 

La somme qu'il exige n'est pas pour dom- 
mages resultant de l'inexecution, mais pour 
valeur de la chose due. 

4a Cette pretention est insoutenable. 

Loger chez le defendeur est un droit du de- 
mandeur, auqnel il peut renoncer quand il 
lui plait Mais ce n'est pas une condition 
dont sa rente puisse dependre. Seulement 
s'il avait laisse* la maison du deTendeur sans 
raison, celui-ci serait decharge* de bien des 
soins et services stipules en la donation. 

Beste la question de savoir si lea arrearages 
reclame's 6taient echus lors de Vinstitution 
de Paction, et quand ils sont devenus dus. 

II a 6t6 decide par la Cour d'Appel a 1'una- 
nimite" dans une cause de Slvigny et Croche- 
tiere et al., que la rente viagere est de sa na- 
ture payable d'avance. Cette cause est rap- 
portee au 15e vol- des Decisions des Tribu- 
naux, page 473. On y voit que Taction avait 
eHe* prise six mois apres la donation, qu'on y 
reclamait une somme d'argent et non des 
effets en nature sans qu'il y fut question d'au- 
cune mise en demeure. Dans la presente cause 
il resulte des clauses de 1'acte que la rente 
est payable d'avance, puisque la rente rem- 
place la vie commune d la table du donataire, 
que ce dernier en vertu de l'acte Itait tenu 
de fournir aux donateurs des le lendemain de 
la donation. La rente est done devenue due 
au moment m£me que le demandeur en a 
exig£ le paiement 

Jugement.—" La Cour, etc. . • . 

"Considerant que par acte de donation 
passg, eta, etc, le d6fendeur tfest oblige 4 de 
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payer au demandeur et a son epouse, la rente 
annnelle et viagere y de*taillee ; 

" Considerant qu'aux termes du dit acte il 
Itait loisible aux donateurs de vivre a la 
table du donataire, mais qu'ils n'y gtaientpas 
tenus, et qu'ils pouvaient a la volonte exiger 
la rente stipulee ; 

" Considerant que d'apres les termes de la 
donation, et suivant la loi, la dite rente e"tait 
etest payable d'avance,et que les articles 
reclames sont devenus dus le jour mime que 
le demandeur les a exiges du deTendeur pour 
l'annee a courir du jour de cette demande de 
paiement, laquelle est prouvee avoir eu lieu 
le on vers le 31 deoembre 1872 ; 

" Considerant que le d&endeur n'a pas 
6tabli les allegues de sa defense, et qu'il a 6t£ 
prouve* par le demandeur que la somme de 
151.96 lui 6tait legitimement due par le de- 
fendeur lore de l'institution de son action 
pour les divers articles de rente reclames, et 
les considerations alleguees en la dite action 
excepts les deux items suivants : un pot d 
lait, et pour avoir nigligi de fourmr de Veau au 
beaoin, leBquels items n'ont pas 6t£ prouves— 
d6boute le defendeur des conclusions de sa 
defense, et le condamne a payer au deman- 
deur, la dite somme de $51.96 avec intgrets 
de la signification de Taction et les depens, 
distraits etc." 

Ernest Oimon, proc. da demandeur. 

/. A. Oogni, proc du dlfendeur. 

(a a.) 



COUBT OF APPEAL. 

London, Dec 18, 19, 1890. 

Before Lobd Eshbb, M.R., Lopes, L.J., Kay, 
L.J. 

Pullman et aL v. Hill. 

Libel — Privilege — Publication to Shorthand- 
writer* 

Motion for new trial. 

Action for libel. 

The plaintiffs let a hoarding situate upon 



certain property which they had sold, but of 
which possession had not been given to the 
purchasers, to the defendants, a limited com- 
pany, carrying on the business of advertising 
agents. The purchasers having claimed the 
rent of the hoarding, a correspondence en- 
sued, in the course of which the defendants 
wrote the letter containing the alleged libel 
The letter was dictated by the manager of 
the defendant [company to a shorthand- 
writer. When written out it was signed by 
the manager, copied by an office boy, address- 
ed to ' Messrs. Pullman & Co.' at an address 
where the plain tins, with three other persons, 
were carrying on a business under the style 
of'R. & J. Pullman/ delivered at that ad- 
dress, and opened by a clerk of the plaintiffs. 

The plaintiffs thereupon brought their 
action. 

At the trial, Day, J., on the defendants 
submitting that there was no evidence to go 
to the jury, held that, the action being 
against a corporation only capable of acting 
by its instruments, the shorthand-writer and 
copying clerk were both reasonable and 
necessary instruments for the writing of the 
letter, and therefore the occasion was privi- 
leged. There being no evidence of malice, 
the learned judge withdrew the case from 
the jury upon this ground, and gave judg- 
ment for the defendants. 

The plaintiffs applied for a new trial 

Their Lordships held that there was pub- 
lication of the libel both to the defendants' 
shorthand-writer and copying clerk, and also, 
it being addressed to the plaintifft in their 
firm name, to the plaintiffs 1 clerk ; and that, 
it not being the duty of the defendants to 
communicate the letter to their clerks, the 
clerks having no common interest in it, the 
occasion was not privileged. JtTurther, in 
the case of a company, the manager most 
be considered as the principal, and the ne- 
cessity of its acting by its agents could not 
be allowed to extend to the communication 
of libellous matter to its clerks. 

Order for new trial 
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FIBE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in acoordanoe with the Copyright Act] 

[Continued from p. 23.] 

CHAPTER X. 

Nonas of Loss. 

§ 236. Condition requiring notice of loss to 

be given* 

Many English policies have a condition to 
the following effect :—" All persons assured 
by this Company, sustaining any loss or 
damage by fire, are forthwith to give notice 
to the secretary, or to the agent in the conn- 
try from whom the policy was obtained, and 
as soon as possible after, to* deliver in as 
particular an account of their loss or damage, 
signed with their own hands, as the nature 
of the case will admit of; and where there 
have been more insurances than one, the 
whole must be specially mentioned. In this 
account, the property and articles must be 
specified in detail, showing the value imme- 
diately before, a^id the value after the fire; 
and the assured Bhall make proof of the 
same by his oath or affirmation, and by his 
books of accounts or other proper vouchers, as 
shall be reasonably .required." (Scottish 
Provincial.) 

Others read as follows : — " Persons insured 
by this Association, sustaining any loss or 
damage by fire, shall forthwith give notice 
to the agent through whom insured, or to the 
nearest agent of the Association, and shall, 
within one calendar month after such fire 
shall have happened, deliver in as accurate 
and particular an account of their loss or 
damage respectively as the nature and cir- 
cumstances of their respective cases will 
admit, and shall (if required), by oath or 
affirmation verify the same and prove the 
correctness of every such account, and the 
items therein contained, and shall produce 
such other evidence as the directors may 
reasonably require ; and until such oath or 
affirmation be made) and account and evi- 
dence are produced, verified and proved, the 
amount of such loss, or any part thereof, 
Bhall not be payable or recoverable. And if 
mere appear any fraud or false declaration, 
or that the fire shall have happened by the 
Procurement, or wilful act, means or conni- 



vance of the insured or claimants, he, she 
or they shall be excluded from all benefit 
under his, her, or their Policy or Policies.". 

The two policies just referred to and the 
policies of "The Royal" require notice but 
do not say notice in uniting. Verbal notice 
would da 

Where notice in writing of loss is required, 
will the fact that the insured verbally noti- 
fied the local agent, and asked him to advise 
the head office, which the agent does in 
writing, but not stating that he does so 
at the request of the insured, suffice, — par- 
ticulars being furnished by the insured after- 
wards ? Lafarge v. Liverpool, London de Globe, 
A.D. 1873. 17 L.C.J. 237 

Notice to be given of fire in a certain time. 
This is de rigueur in France, but force majeure 
will excuse ; (e.g. siege of Paris.) 

Notice in writing of loss, by the conditions 
of the Liverpool, London & Globe company, 
is required to be given forthwith to the agent 
of the company) and within fifteen days after- 
wards particulars of loss verified by oath, &c. ; 
nothing is said of peine de nullitS, but rather 
the contrary, as the policy goes on to read as 
merely suspensive of any eligibility of money 
till so and so. Notice of loss was to be given 
by the assured, but the mode of service was 
not fixed by the policy. Addressing properly 
and mailing a letter was held sufficient by 
the Pennsylvania Supreme Court Susque- 
hannah MuU Ins. Co. v. Panhannock Toy Co., 
24 Alb. L. J. p. 363 of 1881. Wood on Insur- 
ance 702, is plausible for the above, but I say 
the assured must prove delivery and receipt 
by the insurance company ; trouble is beside 
the question. If it be said, let it be prima 
facie sufficient, you will put the onus of a 
negative to be proved on the insurance com- 
pany. Insurers will often support their cases 
by perjury, and juries be led astray at the 
trial, presuming as they do against com- 
panies, defendants. 

i 237. Oath of agent field to be sufficient. 

The oath of the insured is required to par- 
ticulars of loss. The oath of the agent, hqw- 
ever, in the principal's absence, has been held 
sufficient, where the agent possessed all the 
knowledge. 1 

1 Sims 7. State Int. Co., of Hannibal, Missouri, 4 Am. 
Bop. (A.D. 1872). 



30 



THE LEGAL NEW& 






4 •■ 



m 



v# , 



v->. 



*S- 



Notice and oath, by the policy, in the case 
referred to, were to be given within three 
days. The insured resided in St Louis ; the 
agent obtained the policy, signed the appli- 
cation, executed the premium, and the com- 
pany refused to pay before the suit on other 
grounds. 1 

The American clause is more rigorous. 
" All persons assured by this Company, and 
sustaining loss or damage by fire, are to give 
i mmediate notice thereof, within fourteen days, to 
the secretary or manager of the company, or 
to the agent of the company, should there be 
one acting for it in the neighborhood of the 
place when such fire took place, and as soon 
after as possible, to deliver in a particular 
account of such loss or damage, signed with 
their own hands, and verified by their oath 
or affirmation. 

" They shall also declare on oath or affirm- 
ation, whether any and what other assurance 
has been made on the same property ; what 
was the whole value of the subject assured, 
and what their interests therein; in what 
general manner (as to trade, manufactory, 
merchandise or otherwise), the building as- 
sured or containing the subject assured and 
the several parts thereof, were occupied at 
the time of the loss, and who were the occu- 
pants of such building ; and when and how 
the fire originated, so far as they know or 
believe. They shall also produce a certifi- 
cate, under the hand and seal of a magistrate 
or notary public, most contiguous to the place 
of the fire, and not concerned in the loss, stating 
that be has examined the circumstances at- 
tending the fire, loss or damage alleged, and 
that he is acquainted with the character and 
circumstances of the claimant, and verily be- 
lieves that he, she or they, have, by misfor- 
tune, and without fraud or evil practice, 
sustained loss and damage on the subject 
assured, to the amount which the magistrate 
shall certify ; and until such proofs, declara- 
tions and certificates are produced, the loss 
shall not be payable. Also, if there appear any 
fraud or false swearing, the assured shall 
forfeit all claims under this policy." 

"When merchandise or other personal 
property is partially damaged, the assured 

i The Court held that if it had doubt, it would hold 
the objection waited, not being made till after suit, < 



shall forthwith cause it to be put in as good 
order as the nature of the case will admit of, 
aided by a surveyor of the company, should 
the Board of Directors deem it so necessary ; 
and shall procure a list or inventory of the 
whole to be made naming the quantity and 
cost of each article. The damage shall then 
be ascertained by the examination and ap- 
praisal of each, article, by disinterested 
appraisers mutually agreed upon ; one half 
the expenses to be paid by the assurers." 

Condition requiring certificate of magis- 
trate or notary most contiguous^tc.; in Lamp- 
kin v. W. Ins. Co., 13 U. Ca., the Queen's 
Bench held it to work. 

In Shannon v. Hastings M. F. In. Cb.,it was 
held unreasonable under 36 Vie., c 44, sec* 
33 (0.) The Supreme Court of Canada held 
so in 1878 in Shannon's case on the appeal of 
Hastings M. F. In. Co., which appeal was 
dismissed. 

SembUy in Quebec such condition is not 
unreasonable, but insurance companies are 
omitting that condition. 
2 238. Delivery of particulatouxounta condition 
precedent. 

The delivery of the particular accounts is 
a condition precedent to be performed by 
the insured, and to be averred in the declara- 
tion to show title to recover. 

Under the American clause the insured 
may lose his claim through the refusal, even 
wilful or groundless, of the nearest notary or 
magistrate to certify. This is similar to the 
old condition in England, requiring the cer- 
tificate of the minister and churchwardens 
of the parish, which condition is rarely, if 
ever, seen now. The working of it may be 
observed by reference to the hackneyed 
cases of Wood v. Worsdy, 2 H. Bl. ; Routkdge 
v. BurreU, 1 H. Bl. ; Worsely v. Wood, 6 D. & 
E. ; Oldman et al. v. Bewicke, 2 H. Bl. 1 
2 239. Slight informality does not invaUdaU 
notice. 

In Wiggins v. The Queen Insurance Co., 1 the 
jury found that the plaintiff made his claim 
with particulars, " but not in due form." The 
Superior Court thereon dismissed the action, 
but the judgment was reversed in appeal, 
and the plaintiff was allowed to recover. 

1 As to Wood v. Worvefr, three of the Judges were 
against the ruling of the Court, and Bell seei 
oUDed the same way. 

• In the Queen's Bench, Montreal, A.D. 1868, 
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Oar Canadian Act, 32-33 Vic, cap. 23/ 
allows any affidavits and declarations, re- 
quired by the terms of any policy, to be taken 
before any commissioner, justice of the 
peace, or notary public, and these officers are 
required to take such affidavits or declara- 
tions, and the act enacts perjury for falsities. 
So what Bunyon says of policy oaths being: 
extrajudicial, and that they cannot be insist- 
ed ooihas no force in the Dominion of Canada. 
{24a Waiver of defective notice. 

Particulars after loss were furnished late, 
but the claim was considered, and rejected, 
not for that, but other cause. Waiver was 
held, as to notice within fixed time. Dohn 
v. Farmer? Joint Stock Ins. Co. 1 

In 1882, in the New York Supreme Court, 
occurred the case of Cornell v. Le Roy <fc 
Bapdye* In an action on a policy, it was 
held that notice of loss by an assignee of the 
policy (an assignment of the policy having 
been made before loss with the assent of the 
assurer), is compliance with the condition 
that all persons insured shall forthwith give 
notice, etc. The report, however, shows that 
the policy, which was of a British company, 
the Alliance (of London), had not such a con- 
dition in it as condition 8 of the policy of the 
defendants. 

Under the TJ. 8. clause the certificate of the 
magistrate or notary must be full on all the 
points. 

A certificate that would state that the 
magistrate or notary is acquainted with the 
character and circumstances of the claimant, 
and verily believes, etc., but should omit to 
state that "he has examined the circum- 
stances attending the fire, loss or damage 
alleged," would be bad. 

So, if he certified to loss, and to examina- 
tion, but not as to character of claimant 

As to the delivery in of the particular 
account or statement of loss under the above 
conditions, after notice given of the fire, 
tmbU, under the first and third, it need not 
be even in a month, but under the second 
most it be within one calendar month after 
the fire. 8 

1 N.Y.,A.D.1S7L 

;9 Wendell's B. t , 

'Periiies not; the only penalty seems to be that 

Foment cannot be exacted before aeoount delivered, 

etc 



Semble, under the first and second ones, the 
insured need not make oath to particular 
statement in the first instance, but only if 
required ; but under the TJ. S. clause the par- 
ticular account must be under oath or affirm- 
ation when delivered in. 

Semble, under the first and third, the par- 
ticular account must be signed with assured's 
own hand ; but under the second, it need not 
be, but may be signed by an agent 

Suppose first, an insurance on buildings by 

A. Second, assignment of policy by A to 

B, and the insurance company to endorse 
that they hereby consent that the interest of 
A in the within policy be transferred to B, 
subject, nevertheless, to all the conditions 
and stipulations therein. Surely after a fire 
B cannot pretend an absolute claim for the 
money ; and surely A's loss would have to be 
proved. The following condition upon that 
insurance company's policy would have to be 
observed :— 

"On the happening of any loss or damage 
by fire to any of the property included in the 
within policy, the insured shall immediately 
give notice thereof in writing to the company, 
and within 14 days after the happening of 
such loss or damage, shall deliver to the com- 
pany as particular an account as is prac- 
ticable of the property lost or damaged, and 
of the value thereof immediately before the 
happening of the said fire, and shall also in 
support of such statement make proof thereof 
by production of his books, accounts, in- 
voices, vouchers and such other evidence and 
explanations as the company shall require, 
together with, if required, a declaration 
under oath or affirmation of the truth of such 
account or statement The delivery of such 
notice, account or statement as is hereinbe- 
fore mentioned within the time above expressed, 
and the proof thereof in manner aforesaid, 
shall be a condition precedent to the insured 
recovering under this policy any sum what- 
ever." 



THE LATE MR OLASSE, Q.C. 

The announcement of the death of Mr. 

Glasse, Q. C, must have caused surprise to 

many people— not that he was dead, but that 

he had only just died. When in practice he 
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was seen and heard daily, but on retiring 
from professional work he went right 
away, first to Norfolk and then to Dorset- 
shire, where he died at a ripe old age. If he 
ever returned to Lincoln's Inn it must have 
been at very rare intervals. An extremely 
active man during the greater part of his 
professional career, he probably disliked the 
idea of being a mere onlooker at the game 
which he had so often played successfully, 
and we should not be astonished if in his re- 
tirement he took up some other occupation 
to which he devoted the surplus of his vigour, 
"Old Glasse," as the name almost implies, 
was in a way perhaps the most popular man 
in the Lincoln's Inn of his time — even his 
little vices endeared him to the profession. 
Vice-Chancellor Bacon's Court was amusing, 
and also instructive, for the veteran spoke by 
far the best English on the Chancery bench ; 
and everybody had a look at Vice-Chancellor 
Stuart, or at any rate at his legs; but no 
Court in modern times has ever "drawn" like 
Malins' Court. The principal attraction 
there was Glasse, but probably his idiosyn- 
crasies would not have been eo marked, and 
his talents would not have been so much 
brought into play, if he had had a different 
judge on whom, or rather before whom, to 
practice. People went to Malins' Court to 
see some fun, and they seldom came away 
disappointed. But Vice-Chancellor Malins 
did a great deal of good work, with the 
assistance, and sometimes, perhaps, in spite 
of the opposition, of Mr. Glasse. If a suitor 
had anything like natural justice on bis side, 
Sir Richard Malins tried his utmost to find 
an equity in his favour, and his quasi-paren- 
tal solicitude sometimes tempted the leader of 
his Court into expressions which led to a 
conflict with the bench. In these the Vice- 
Chancellor generally came off second best, 
for he had a certain amount of dignity to 
preserve, whereas Glasse did not care two- 
pence for anybody's dignity-certainly not the 
judge's. Malins' habit of telling anecdotes, 
principally about himself, also tended to 
develop the humorous side of Mr. Glasse's 
character. The squabbles were of daily and 
almost hourly occurrence, and the combat- 
ants got used to them. If Glasse had left 
the Court the Vice-Chancellor's health would 



probably have suffered. After Malins had 
gone Glasse ceased to practice. Probably 
each was almost necessary to the other. 
Glasse, however, had qualities which would 
have made him leader in any Court. He 
was a fair lawyer and a bold but scrupulous- 
ly honest advocate. Though he squabbled 
with his judge, there was seldom bitterness 
in their quarrels. He got on well with other 
judges. He was beloved by the junior bar, 
and his services were eagerly sought for. Up 
to the time of his retirement he had shown 
little physical or mental decay, and there is 
no painful association in connection with his 
memory. — Law Journal (London,) 



INSOLVENT NOTICES. ETC 

Quebec Official Gatettc, Jan. 17. 

Judicial Abandonments. 

Am&lle Beauprl, Montreal, Jan. 8. 
Theophile Chamberland, hotel-keeper, Quebec, Jan. 
12. 

Alfred Corbeille, trader, Salaberry de Vallejfield, 
Jan. 8. 

John Crichton, jr., trader, Salaberry de Valley field, 
Jan% 7. 

Clovis Napoleon Dlragon, trader, Knowlton. 

Curators appointed- 

Be Amldee Beaupre\— L. G. G. Beliveau, Montreal, 
curator, Jan. 15. 

Be A. Boucher k Co.— Bilodean k Renaud, Mont- 
real, joint curator, Jan. 9. 

Be Dame Marie Adele Lesieur Deeaulniers.— L. A. 
Beriau, Farnham, curator, Jan. 13. 

Re Joseph Gareau.— Bilodeau k Renaud, Montreal) 
joint curator, Jan. 15. 

Rr W. F. Johnston.— W. A. Caldwell, Montreal, 
curator, Jan. 10. 

Be L. Marion k Co., Hull.— J. MoD. Hains, Mont- 
real, curator, Jan. 12. 

/?~J. B Plamondon, St. Louis de Bonseeours.— 
Kent k Turcotte, Montreal, joint curator, Jan. 5. 

Re W. A. Whinfield k Co., Montreal.— A. W. 
Stevenson, Montreal} ourator, Jan. 9. 

Dividend*- 

Re Wm. Beattie, Melbourne.— First dividend, Main 
k Thomas, Melbourne, Joint ourator. 

Re E. R. Bellerose.— Dividend, L. G. G. Betiveau. 
Montreal, curator. 

Re Francis Giroux.— First dividend payable Feb. 25, 
Kent k Turcotte, Montreal, joint curator. 

Re Telesphore Monpas, St, Pierre les Beequets.— 
First dividend payable Feb. 5, Kent k Turcotte, 
Montreal, Joint curator. 

Be A. Therriault, Fraserville. — Second and final 
dividend, payable Feb. 4, N. Matte, Quebec, curator. 

Separation at to property. 
Zlphirine Cabana vs. Mlril Menard, trader, St. 
Hyaeinthe, Jan. 14. 

Court Term* Altered. 
Court of Queen's Benoh, Iberville. 26th March and 
25th October. Superior Court. Iberville, 9th to 13th of 
each month except July and August. Circuit Court, 
district of Iberville, Uth to 17th of eaeb month except 
July and August. Circuit Court, county of Iberville, 
18th to 20th February, June and October. Circuit 
Court, oounty ot Napierville, 21st to 23rd February, 
June and October. 
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SUPREME COURT OP CANADA. 
Ottawa, Nov. 10, 1890. 

Ontario.] 

MacDougall v. Thb Law Society of 
Upper Canada. 

Solvitor— Practising without certificate— Nom- 
inal member of firm— Professional advertise' 
menu 

The firm of M. M. & B., barristers and 
solicitors, published an advertisement in 
newspapers which stated that the firm con-' 
listed of three partners, W. M., F. M. and 
N. B. f and the three names appeared, also, on 
the professional cards and letter headings 
used by the firm. W. M. not having taken 
out a certificate of the Law Society entitling 
him to practise as a solicitor, proceedings 
were instituted to have him suspended from 
practice for three months unless the fees to 
the society and a penalty of $40 were paid. 
in these proceedings it was shown by the 
evidence of F. M., taken under an order for 
examination, that W. M. was not, in fact, a 
partner in the said firm ; that an agreement 
of partnership had been entered into between 
I. M. and B., who shared all the profits and 
paid all the expenses of the firm; that no 
writs were issued in the name of the firm, but 
were issued in the name of B., and all pro- 
ceedings in the courts were carried on in B.'s 
name, and that W. M. was not, at first, aware 
that his name would appear as an ostensible 
partner, though he made no objection to it 
afterwards. As against this, the only act of 
practising as a solicitor by W. M. shown by 
'he society, was that the name of the firm 
ras indorsed on certain papers filed in the 
Ontario courts in suits with which the firm 
was concerned. 

3tld, reversing the judgment of the Court 
'* Appeal (15 Ont App. B. 150), and of the 
^visional Court (13 O.R. 204), that W. M. 
'lid not practise as a solicitor in the courts of 
the Province within the meaning of B. S. O. 



(1877), c 140, s. 21, and that he was not estop- 
ped by permitting his name to be published 
as a member of a firm in active practice from 
showing that he was not, in fact, a member 
of such firm. 

Appeal allowed with costs. 

Belcourt for the appellant 
Marsh, Q.C., for the respondent 

Ottawa, Nov. 10, 189a 



Ontario.] 

Godson v. Thb Corporation of thb City of 
Toronto, and McDougall. 

Prohibition — Restraining inquiry ordered by 
City Council— R. 8. 0. (1887), c 184, «• 
477— Functions of county court judge. 

The Council of the city of Toronto, under 
the provisions of B. S. O. (1887), c. 184, s. 477, 
passed a resolution directing a county court 
judge to inquire into dealings between the 
city and persons who were or had been con- 
tractors for civic works with a view of ascer- 
taining in what respect, if any, the system of 
the business of that city in that respect was 
defective, and if the city had been defrauded 
out of public monies in connection with such 
contracts. G., who had been a contractor 
with the city, and whose name was men- 
tioned in the resolution, attended before the 
judge and claimed that the inquiry as to his 
contracts should proceed only on specific 
charges of malfeasance or misconduct, and 
the judge refusing to order such charges to be 
formulated, he applied for a writ of prohibi- 
tion. 

Held, affirming the judgment of the court 
below, Gwynne, {., dissenting, that the county 
court judge was not acting judicially in hold- 
ing this inquiry ; that he was in no sense a 
court, and had no power to pronounce judg- 
ment imposing any legal duty or obligation 
on any person ; and he was not, therefore, 
subject to control by writ of prohibition from 
a Superior Court 

Held, per Gwynne, J., that the writ of pro- 
hibition would lie, and in the circumstances 
shown it ought to issue. 

Appeal dismissed with costs. 

McCarthy, Q.C.,and 21 P. Gait for appellant 

Aylesworih for respondent 
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Nova Scotia.] 



Ottawa, Nov. 10, 1890. 



Kbabnby v. Oakxs. 

Notice of action— Employee of railway depart- 
ment— Contractor for building Government 
Railway— Government Railway Act, 1881 
(44 V., c. 26), s. 109. 

Sec. 109 of the Government Railways Act, 
1881, provides that "No action shall be 
brought against any officer, employee or ser- 
vant of the Department (of Railways and 
Canals) for anything done by virtue of his 
office, service or employment, unless within 
three months after the act committed and 
upon one month's previous notice thereof in 
writing." 

Held, reversing the judgment of the 
Supreme Court of Nova Scotia (20 N. S. Rep.,' 
30), Ritchie, C. J., and Gwynne, J., dissenting, 
that a contractor with the Minister of Rail- 
ways as representing the Crown, for the con- 
struction of a branch to the Intercolonial 
Railway, is not an employee of the depart- 
ment within the meaning of this section, and 
is not entitled to notice of an action to be 
brought for a trespass committed by him in 
the execution of his contract. 

Appeal allowed with costs. 

T. J. Wallace for the appellant 

R. JL Borden for the respondent 

Ottawa, Oct 30, 1890. 
Nova Sootia.] 

Thh Halifax Strbbt Railway Co. v. Joyce. 

Appeal— Judgment on motion for new trial — 
R. & C, c. 185, t. 24 (d)— Construction of 
—Non-jury case. 

Sec. 24 (d) of the Supreme Court Act (R. S. 
C, c 136), allowing an appeal "from the 
judgment on a motion for a new trial on the 
ground that the judge has not ruled accord- 
ing to law," does not give the Supreme Court 
jurisdiction in a case tried by a judge with- 
out a jury, but is applicable to jury causes 
only, the expression In such section " that 
the judge has not ruled according to law * 
referring to the directions given by a judge 
to a jury. Gwynne, J., dubitnnte. 

Appeal quashed with costs. 

Russell, Q.C, for the appellant 

Newcombe for the respondent 



Ottawa, Nov. 10, 1890. 
New Brunswick.] 

Phcenix Ins. Co. v. MoGhbe. 

Marine Insurance— Action for total loss— Right 

to recover for partial loss — Findings of 

jury. 

A vessel was insured for a voyage from 
St John's, Newfoundland, to a coal port in 
Cape Breton, and was stranded on the Cape 
Breton coast at a place where there were no 
inhabitants and no facilities for repairing 
any damage she may have suffered. The 
captain made his way through the woods to 
a place wher he could telegraph to the 
owners, from whom he received instructions 
to use every means to get the vessel off, as 
Bhe was only half insured, and to communi- 
cate with the owners' agent at Sydney. In 
response to a telegram to the agent a tug was 
sent to the place where the vessel was, and 
the master of the tug, after examining the 
situation of the vessel, refused to attempt to 
pull her off the rocks. About a fortnight 
later one of the owners came to the place and 
caused a survey to be held on the vessel, and, 
after receiving the surveyor's report, he had 
her sold at auction, realizing only a trifling 
amouilt 

In an action on the insurance policy for a 
total loss, the only evidence as to the loss was 
that of the captain of the vessel, who stated 
what the tug had done, and swore that, in his 
opinion, the vessel could not have been got 
off the rocks. The jury found, in answer to 
questions submitted to them, that the vessel 
was a total loss in the position they consi- 
dered she was in, and that a notice of aban- 
donment would not have benefitted the 
underwriters. A verdict was given for the 
plaintiff, which the court in banc sustained. 

Held, per Ritchie, C.J., and Strong, J., that 
the jury having found the vessel to be a total 
loss, and that finding being one that reason- 
able men might have arrived at on the evi- 
dence, it should not be disturbed by an 
appellate court 

Per Taschereau, Gwynne and Patterson, 
JJ., that as the vessel existed in specie for 
some time after she was stranded, and there 
being no satisfactory evidence that she could 
not have been got off and repaired, there was 
no total loss. 
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Per Ritchie, CJ., Strong and Patterson, J J., 
:hat if the verdict for a total loss could not 
&nd there should be a new trial, the plain- 
tiff being entitled in this form of action to 
rawer as for a partial loss. 

Appeal allowed and new trial ordered. 

C. A. Palmer for the appellant. 

Barker, Q.C., for the respondent 



COURT OF QUEEN'S BENCH—MONT' 
REAL* 

bmr and Lessee— Art 1624, C 0— Art 887, 
G 0. P.- Jurisdiction. 

Hdd.—h An action under Art 1624, C. C., 
to recover possession of the premises leased, 
there the lessee continues in possession after 
the expiration of the lease, may be brought 
b\ the lessor under the provisions of Arts. 
*?7<i ieq., C.C.P., regulating suits between les- 
&n and lessees. 

2. Where to an action to recover possession 
of the premises a demand is joined for the 
value of the use and occupation since the ex- 
piration of the lease, the action must be 
brought in the Superior or Circuit Court ac- 
cording to the amount claimed. — McBean & 
Blackford, Dorion, C. J., Tessier, Baby, Boese\ 
Itoherty, J J. (Tessier and Baby, JJ., diss.), 
Sept. 22, 1890. 



Master and servant— Desertion from service— 
14-15 Vict, eh. 128. . 
Held .-—That a journeyman shoemaker, en- 
gaged to make boots and shoes at so much 
per dozen, falls within the provisions of 14-15 
Vict, ch. 128, and the by-law of the city of 
Montreal passed in accordance therewith, 
and may be punished for desertion from the 
service of his employer as therein provided. — 
Ex parte Oagnier, and de Monligny, Recorder 
and Slater el al. 9 Pagnuelo, J., Jan. 11, 1890. 



SUPERIOR COURT— MONTREAL.* 
Jurisdiction — Action of damages against saloon- 
heper for selling intoxicating liquor to 
inebriate after notice— R 8. Q. 929, 1031, 
1ML 
&«.•— That the action, under R. 8. Q. 
'/-•', against a saloon-keeper who, after noti- 
v. \ation, sells intoxicating liquor to a person 
*Lo has the habit of drinking intoxicating 
..'juor to excess, must be brought in the 
>aperior or Circuit Court, and that the sum- 
mary jurisdiction of two justices of the 
f' ace, the judge of sessions and the Recorder, 
•4 restricted to actions not exceeding $200, 
taken for penalties, fines or fees due under 
'e Act (R. a Q. 1081).— Ex parte TremUay, 
i- i*. Montigny, Recorder, and Oaden, mis en 
»j**, Pagnuelo, J., Jan. 11, 1890. 

* To appear in Montreal Law Reports, 6 Q. B. 

* To appear in Montreal Law Beporta, 7 8. 0. 



Payment by insolvent in fraud of creditors- 
Action of creditor— Arts. 1032, 1036, C. C. 
Held:— (Following Boisseau de Thibaudeau, 
7 Leg. News, 274), That a creditor who alleges 
that his debtor while insolvent has made 
payments to another creditor who was aware 
of his insolvency, is entitled to sue the latter 
in his own name, and to ask that such 
moneys be paid into Court for the benefit of 
the creditors generally. Where a curator has 
been appointed to the insolvent the curator 
may bring the action, and in his default, it is 
competent to any creditor to bring it 1 — Jean- 
noUe et at v. La Banque de St Hyacinths, 
Pagnuelo, J., Nov. 20, 1890. 



Concordat— Billet prymissoire— Consideration. 
Jugi: — Que la remise par concordat de 
partie d'nne creance tout en affranchissant 
le d6biteur de l'obligation civile, laisse nean- 
moins subsister l'obligation naturelle, pour 
la partie ainsi remise, et que oette dette 
naturelle pout ensuite etre la cause et con- 
sideration valable d'une* nouvelle obligation 
civile consentie par le d6biteur.— Lockerby v. 
CHara, Jette\ J., 22 dec. 189a 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in aooordanoe with the Copyright AoL] 

CHAPTER X. 

Notice or Loss. 

[Continued from p. 31.] 

And surely the assignment of the policy 
cannot bar the company from the advantage 

1 See also Jacob* A Raniom. M. L. R., 5 Q. B. 260, 
approving BoUweau & Thibaudeau, 7 Leg. News, 274. 
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of the following condition on the same 
policy :— 

" Where any loss or damage is proved, the 
company, when the insurance is on goods or 
furniture, shall have the option of paying 
the amount of such loss or damage, or of sup- 
plying the insured with the like quantity of 
goods or furniture of the same sort and of 
equal value with those destroyed or damaged] 
or of putting the same into as good a state of 
repair as they were in before the happening 
of the fire. Where the insurance is on build- 
ings, the company shall have the option of 
paying the amount of the loss or damage sus- 
tained, or with all convenient speed of 
re-building or repairing the same, so as to 
put them in as good condition as they were 
in immediately before the happening of the 
fire. The insured being bound to give all 
information to the company as to the goods 
or the construction of the buildings to en- 
able the company to restore or re-build." 
{241. Assignee's right not defeated by default of 
original insured. 
In the case of TUlou v. Kingston Mutual 
Insurance Co., 1 a policy was assigned, and the 
consent of the company to the assignment 
was held to make a contract with the assig- 
nee, Ketcham. It was also held that the 
original insured could not, by any violation 
or non-compliance with the terms of the 
policy, defeat the assignee or work to prevent 
his getting the insurance money. 2 The TU- 
lou case is not now followed. Flanders, 503, 
in note. 

If it be a condition precedent that " within 
three calendar months particulars under his 
(insured's) or her hand" shall be furnished 
to insurers) though the insurer be abroad it 
is no excuse. The stipulated delivery of 
particulars must take place, else actio non* 
Nothing but a formal waiver of the condition 
can save in such a case. 

In Whyte v. The Home Insurance Cb., 4 
Clarke insured to the amount of $6,000, and 
subsequently transferred to Whyte all his 
title and interest in the policy. The defend- 
ants, by indorsation on the policy, consented 

1 7 Barbonr. 

* 5 61 Angell is founded on the Tillou case, and that 
section, temblfy is bad. 
9 Mommy. Harvey, 8 Bxoh., and vol. 20, Eng. Law 



and_ 



, Amn. Edition - 
' of Beview, Monti**!, 1872. 



to such transfer subject to all the conditions 
therein contained. The jury found that there 
had not been a statement delivered of 
Clarke's loss by the fire, and the Court of 
Review dismissed the action, because Clarke 
had not proved his loss as required by the 
conditions of tfce policy. In the case of 
Whyte v. The Western Ass. Co., 1 a similar de- 
cision was given by the Privy Council. 
Clarke assigned the policy to Whyte. Afire 
happened. Proofe wer e then made by 
Whyte. But it was held that Clarke was 
the person who ought to have made them 
under a clause : that « in case this policy be 
" assigned in trust or as collateral security 

* when loss arises, itshall be the duty of the 
41 assignor to make the necessary proofe in 
" support of the claim before the same shall 
" be payable." » 

Where the policy has been assigned with 
the consent of the insurers before the loss, 
the notice may be given by the assignee 
instead of the original insured. 8 

In 32 Am. R. (Michigan case), notice was 
to be by the assured. Loss was payable to 
C. J. as his mortgage interest should appear. 
Notice of fire and loss was given, not by the 
assured, but by G J. 

Held, the assured could not hurt C J. by 
abstaining or failing to give notice. The 
mortgagee was one party assured. 4 

Yet it is held often that the assured is the 
proper person to sue on, a policy. 

In Stearns v. Quincy M. F. I. Co., the mort- 
gagor was to keep the mortgaged house in- 
sured for the benefit of the mortgagee. The 
mortgagor insures, taking apolicy in his own 
name. The insurance company knew noth- 
ing, yet was notified by mortgagee after ^xe. 
It paid the insured. The mortgagee sued 
and the action was dismissed. 6 
3 242. " Forthwith and immediate "—Interpret' 
ation of. 

Where a policy required immediate notice 
[notice forthwith] of loss to be given, notice 
eleven daysonly after the fire was held too late. 11 

I l n % Pnyy Counoil, A.D. 1875. 

s ?» ee Pou * e t. Diet . des Ass., t 2. p. 1KB. 

J Cornell ▼. Leroy, 9 Wend., 168. 

M. cCf erf ° Wn K '"*• °°" Appi " v ' Gmer & Bak *r S. 

* Mass. Sup. Court. 1878. 

o TrtiT" Slute f-, & M - 7 «- Oo. % 29 Penn. Rep 

S"^^ ^w part of the conditions is more atrictlyta 

£j?£j W< ±^ an ^^ .others. Observe the AmefioaS 

^*$^^T&^. tol -^« within ^ 
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* Forthwith" or ** immediately n for notices 
means without unreasonable delay. The 
jury are to judge. May, p. 365, Flanders, p. 
561, agree* 

Where notice of loss is to be given forth- 
with, notice by letter mailed prepaid is suffi- 
cient prima facie. 

{ 243. Capricious objection to proof not 
admissible. 

Where the expression " due proof" of loss 
ocean in the policy, this usually means legal 
proof; and cannot mean the proofs required 
by some particular by-law, unless the in- 
sured have submitted to the by-laws as part 
of the policy. 1 

Where satisfactory proof was to be fur- 
nished (after loss), with such further evi- 
dence as the directors " should think neces- 
sary," and the company pleaded the 
condition, a replication was held good, which 
said that the evidence that the directors 
required was not evidence which, reasonably 
or properly, they ought to have required, and 
that the directors unreasonably and capri- 
ciously refused to be satisfied with the evi- 
dence furnished. 2 When particulars are to 
be furnished, with proof satisfactory to the 
directors, such proof is meant as the direct- 
ors may reasonably ask for, but not unrea- 
sonably. 

In Roper y.Lendon* notice was to be forth- 
with given after fire, and " within 15 days 
after fire deliver in as particular an account, 
etc, as the nature of the case will admit of." 
The plea was that the plaintiff did not give 
notice forthwith, or deliver within 15 days an 
account, etc On demurrer the plea was held 
good, and the demurrer was overruled. De- 
livery within 15 days was held a condition 
precedent— an easy condition, it is said ; any 
reasonable account will do. 

But w,here there was a reasonable excuse 
for the delay, and the condition was waived 
by the company, the plaintiff was allowed to 
recover. In Post et al. v. The J&na* the fire 
occurred on the 19th April ; on the 1st July 
proofs of loss were served on the company. 
Yet t he action was allowed, for the delay was 

' Trior t. TU jEtna, 13 Gray. 
JBrmtiuteinv. Aee. Death In: Co., 1 Best k Smith. 
Q.B., tafliah Jariit, p. 606, Nov.. lWl. The oompany 
might at well claim to pay only if it thought proper. 

» 1 HiL and E1L per Lord Campbell, AJ>. 1B59. 

4 43 Barbour. 



reasonably excused, and objection on this 
ground held to have been waived by the 
company ; and it was held that waiver may 
be express or implied. 



APPEAL REGISTER—MONTREAL. 
Thursday, January 15, 1891. 

Stewart et al. de Bank of B. N. A.— Petition 
for leave to appeal from interlocutory judg- 
ment granted. 

Baker etal. deSociiti de Construction MHropo- 
Maine.— Motion to dismiss appeal, granted ; 
costs to follow suit Petition in intervention 
of N. Leslie et al, granted ; costs to follow 
suit 

The Queen v.* Ford and Graham — Hearing 
on Beserved Case. — G. A. V. 

Jeffrey de Canada Shipping Co.— Appeal 
from judgment of Malhiot, J., S.C., Montreal, 
Jan. 25, 1889.— C. A. V. 

Desjardins de Robert, and Laviolette. — Ap- 
peal from judgment of Johnson, Ch. J., 8. C, 
Montreal, June 28, 1889.— Part heard. 

Friday , January 16. 
* Canada Jute Co. de McDonald.-— -Motion for 
leave to appeal from interlocutory judgment 
-GA.V. 

Desjardins de Robert, and Laviolette. — Hear- 
ing concluded.— C. A. V. 

Saturday, January 17. 

Canada Jute Co. de McDonald — Motion for 
leave to appeal from interlocutory judgment 
maintaining the plaintiff's demurrer to de- 
fondant's third plea ; dismissed with costs. 

Gaudry de Gaudry.— Judgment of Wurtele, 
J., Superior Court, Montreal, Feb. 18, 1889, 
confirmed. 

Bruneau de Moreau.— Judgment of Loran- 
ger, J., Superior Court, Montreal, confirmed. 

Laflamme de St. Jacques. — Judgment of Su- 
perior Court, St Hyacinthe, confirmed. 

Durucher de Lacoste.— Judgment of Wur- 
tele, J., Superior Court, Montreal, June 19, 
1889, confirmed. 

Hall de Read.— Judgment of Gill, J., 8. C, 
Joliette, May 28, 1889, confirmed. 

Johnson de Landry. — Judgment of Globen- 
sky, J„ Superior Court, Montreal, March 12, 
1888, reversed, and action dismissed. 

Atlantic de North West R Co. de LavaUie. 
—Judgment of Gill, J., Superior Court, Mont- 
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real, April 8, 1889, reversed ; award of arbi- 
trators maintained. 

Quy & Schiller.— Motion for leave to appeal 
from interlocutory judgment— C. A. V. 

Wineberg <fc Hampson. — Appeal from judg- 
ment of Pagnuelo, J., 6. G, Montreal, Jan. 4, 
1890.— Part heard. 

Monday, January 19. 

City of Montreal <fc Lustier; City of Montreal 
& Valois. — Motions for leave to appeal from 
interlocutory judgment— -C. A. V. 

Lafreniere & McBean.— Motion for leave to 
appeal from interlocutory judgment. — 
C. A.V. 

Meunier, Picard, Renaud, St. Pierre & Citi 
de Montreal.— Motions for leave to appeal 
from interlocutory judgment — C. A. V. 

Wineberg <fe Hampton.— Hearing concluded. 
— C A. V. 

Tuesday, January 20. 

Turcotte <fe Wlielan; Turcotte & Pacaud; 
Turcotte & Tarte.— Appeal from judgments of 
Wurtele, J., S. C, Montreal, July 25, 1890.— 
Heard. C. A. V. 

Ex parte Pascal Leclerc— Petition to be ad-, 
mitted a bailiff of the Court— C. A. V. 

Lacroix & Fauteux.— Appeal from judgment 
of Wurtele, !., 8. C, Montreal, May 31, 1890. 
—Part heard. 

Wednesday, January 21. 

Ex parte P. Leclerc— Petition to be admit- 
ted a bailiff granted. 

Lacroix & Fauteux.— Hearing concluded.— 
C. A.V. 

Ross <Sc Dupuis.— Appeal from judgment of 
Mathieu, J., 8. C, Montreal, Sept. 9, 1889.— 
Heard.— C. A. V. 

Accident Insurance Co. & Young. — Appeal 
from judgment of Tellier, J., S. C, Montreal, 
Sept 13, 1889.— Part heard. 

Thursday, January 22. 

Accident Insurance Co. & Young.— Hearing 
concluded. — C. A. V. 

Pignolet & Brosseau. — Appeal from judg- 
ment of Doherty, J., Superior Court, Mont- 
real, April 21, 1888.— Submitted on factums. 
-C.A. V. 

Claude & Jasmin. — Appeal from judgment 
of Taschereau, J., Superior Court, Montreal, 
June 30, 1889.— Heard. C. A. V. 

Seath & Daveluy.— Appeal from judgment 



of Davidson, J., Superior Court, Montreal, 
May 1, 1889.— Heard. G A. V. 

Friday, January 23. 

McConneU <fc Corporation cPArgenteuiL — 
Appeal from judgment of Court of Review, 
Montreal, June 22, 1889.— Heard. G A. V. 

McConneU & Corporation of Lachute. — Do. 

Turcotte & Moir ; Corporation of Village of 
Huntingdon dt Moir. — Appeal from judgment 
of Bglanger, J., Superior Court, Beauharnois, 
May 26, 1890.— Heard. G A. V. 

Germain & Lynch. — Appeal from judgment 
of Superior Court, Richelieu. — Heard. 
C. A.V. 

Saturday, January 24. 

Quy <5c Schiller.— Motion for leave to ap- 
peal rejected with costs- 

Lafreniere & McBean. — Motion for leave to 
appeal rejected with costs. 

Valois & City of Montreal ; Lussier <fc City 
of Montreal. — Motions for leave to appeal re- 
jected with costs. 

Meunier, Picard, Renaud, St. Pierre <fe CM 
de Montreal. — Motions for leave to appeal re- 
jected without costs. 

Merrill & Ryder, & Foss. — Judgment of 
Doherty, J., Superior Court, St Francis, June 
27, 1887, confirmed. 

Jeffrey & Canada Shipping Co. — Judgment 
of Malhiot, J., Superior Court, Montreal, Jan. 
25, 1889, confirmed. 

Thomson & Mohon. — Judgment of Superior 
Court, Montreal, reversed, and $100 damages 
allowed. 

Inglis & Phillips — Judgment of Davidson, 
J., Superior Court, Montreal, Nov. 5,1887, 
confirmed. 

West & Page,— Judgment of Lynch, J., 
Superior Court, Bedford, April 21, 1890, re- 
versed with costs. 

Thompson & Dominion Salvage <fe Wrecking 
Co.— Judgment of Taschereau, J., Superior 
Court, Montreal, Oct. 11, 1889, reversed, 
Cross, J., dissenting. 

Brown & Dominion Salvage <& Wrecking Co. 
—Do. 

Atlantic d- N. W. R. Co. & Judah Judg- 
ment of Gill, J., Superior Court, Montreal, 
reversed, Tessier, J., dissenting. 

Judah & Atlantic <Sc N. W. R. Co.— Cross 
appeal dismissed. 
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Monday, January 26. 

The Queen v. Ford and Graham.— Convic- 
tion quashed, Baby and Bossl, J J., diss. 

Lambert & Desaulniers.— Judgment of Gill, 
J., Superior Court, Montreal, March 20, 1889, 
reformed, condemnation reduced to $25 with 
costs of that class; each party to pay his 
own costs in appeal. 

Datduy & Soctttf de Construction C. F. de 
MontriaL— Judgment of Davidson, J. f Supe- 
rior Court, Montreal, May 9, 1889, reversed. 

Berthiaume dc de d*Imprimerie. — Motion of 
respondent for dismissal of appeal, granted 
as to costs only. 

Orauford <t Protestant Hospital for the In- 
mm.— Appeal from judgment of Jette", J., 
Superior Court, Montreal, April 6, 1889.— 
Part heard. 

Ex parte Bugtnie Gareau.— Petition for 
habeas corpus. — Writ issued, in forma pau- 
peril 

Tuesday, January 27. 

Corporation ComtS de Vercheres is Corpora 
tion de Varennes. — Appeal from judgment of 
Court of Review, Montreal. — Confirmed 
Bossl, J., diss. 

0. <fc ft R. Co. & Curt, etc % Ste. Anne de Belle- 
tw.— Bayee. 

Thompson <fe Dominion Salvage & Wrecking 
Co; Brown & Do. — Leave to appeal to the 
Privy Council granted. 

Bury 4c Murphy, — A. L. de Martigny ap- 
pointed sequestrator. 

The following appeals were declared aban- 
doned:— St Amour & St Amour; Longtin & 
Longtin ; Roy & Town of Ste. Cunegonde ; 
Curran & G. T. R. Co. ; Poulin & Bradley. 

Orauford <fe Protestant Hospital Jor the In- 
«n*.— Hearing concluded. C. A. V. 

Ex parte Qareauy petitioner for fiabcas cor m 
pug. Petitioner discharged. 

Ball <k McCaffrey. — Appeal from judgment 
ofTait, J., Superior Court, Montreal, Dec 7, 
lSSU-Heard. C. A. V. 

The Court adjourned to March 16. 



CREMATION. 
Within six weeks the bodies of three per. 
sonB well known to the world— Baron Hud- 
dleeton, Mr. Kinglake, and the Duke of Bed- 
ford—have been cremated. Attention hav- 



ing been so prominently directed to the sub- 
ject, the number of cremations is likely to 
increase, and it is as well to inquire what is 
the law on the point Now in Williams v. 
Williams, 51 Law J. Rep. Chan. 385, Mr. 
Justice Kay declared it to be doubtful 
whether it is lawful to burn a dead body 
even if the deceased by his will directed 
some person to do so. But in Regina v. Price 
52 Law J. Rep. M.C. 57, Mr. Justice Stephen, 
in charging the grand jury at Cardiff, laid 
down, after an exhaustive examination of 
the learning on the subject, that to burn a 
dead body is no misdemeanor unless it be so 
done as to create a public nuisance, or done 
in order to prevent the coroner holding an 
inquest on the body— as to which last point 
see also Regina v. Stevenson, 53 Law J. Rep. 
M.C. 176, in which a conviction for unlaw- 
fully burning was affirmed by the Court of 
Criminal Appeal. Cremation, therefore, is, 
within certain very reasonable limits, a per- 
fectly lawful manner of disposing of a dead 
body. But the questions may possibly arise, 
whether a clergyman of the Church of Eng- 
land (1) may legally read the burial service 
with such alteration as is necessary over the 
ashes of a cremated person, and (2) whether 
he might be compelled to do so, which ques- 
tions are not quite without practical interest 
when the strongly worded objections to cre- 
mation -of the late Bishop of Lincoln are con- 
sidered. We slightly incline to the opinion 
that, technically, an ecclesiastical offence is 
committed by a clergyman altering the 
burial service to suit it to a cremation, and 
have little doubt that a clergyman could not 
be compelled so to alter it The question 
seems now to require attention from Convo- 
cation. — Law Journal (London.) 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, Jan. 24. 
Judicial Abandonments. 
David Gagnon, trader, Basoatong Bridge, Jan. 14. 
Godbout <fc Bergeron, merchant tailors, Quebec, Jan. 
21. 
William Paquet, grocer, Quebec, Jan. 15. 
Telosphore Roux, trader, Windsor Mills, Jan. 5. 

Curator $ appointed, 
lie T. Bell & Co., Montreal.— G. H. Trigge, Montreal, 
curator, Jan. 14. 

Be F. X. Bertrand & Fils.— Bilodeau k Renaud, 
Montreal, joint curator, Jan. 17. 
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Be Joseph Camaraire, saddler, town of St. John's.— 
J. A. Nadeau and J. Lavoie, Iberville, joint curator, 
Jan. 20. 

Be J. M. Conroy, Montreal— Kent k Turootte, rfont- 
real^joint curator, Jan. 16. 

Re Ncre" Gagnon.— F. Valentine, Three Riven, cura- 
tor, Jan. 16. 

Be F. X. Labranohe, The t ford Mines.— Kent k Tur- 
ootte, Montreal, joint ourator, Jan. 16. 

Re Amedee Lariviere, St. Basile le Grand.— Kent k 
Turootte, Montreal, joint ourator, Jan. 17. 

Be Meril Menard, St. Hyaeinthe.— J. 0. Dion, St. 
Hyaeinthe, enrator, Jan. 21. 

Be R. 8. Oliver, Montreal.— A. F. Biddell, Montreal, 
curator, Jan. 10. 

Be John A. Paterton k Company, Montreal.— W. A. 
Caldwell, Montreal, ourator, Jan. 17. 

Be L. P. St. Pierre.— F. Valentine, Three Rivers, 
ourator, Jan. 21. 

Be Alfred Trottier.— A? Quesnel, Arthabaskaville, 
curator, Jan. 16. 

Be James Watkins, trader, township of Wiokham.— 
J. £. Girouard, Drummondville, ourator, Jan. 20. 

Dividends. 

Be Adjutor Bender, stationer, Levis.— First and final 
dividend, payable Feb. 10, B. A. R. A. Beaupre*, Que- 
bec, ourator. 

Be Marie Louise Chartrand.— First and final divi- 
dend, payable Feb. 4, Bilodeau k Renaud, Montreal, 
joint curator. 

Be Perusse Chretien, St. Jean Deschaillons.— First 
and final dividend, payable Feb. 16, H. A. Bedard, 
Quebec ourator. 

Be Auguste D'Anjou. St. Mathieu.— Second and 
final dividend, payable Feb. 16, H. A. Bedard, Quebec, 
ourator. 

Be B. T. Favreau.— Second and final dividend, pay- 
able Feb. 2, Bilodeau k Renaud, Montreal, joint oura- 
tor. 

Be Pierre Avila Gouin.— Seoond dividend, payable 
Feb. 8, Thos. Darling, Montreal, ourator. 

Be Laurent Hebert.— First and final dividend on 
proceeds of lots, payable Feb. 11, Kent k Turootte, 
Montreal, joint ourator. 

Be John Johnson k Co., Montreal.— First and final 
dividend, payable Feb. 10, 0. Desmarteau, Montreal, 
ourator. 

Be C. 0. Lam ontagne.— Claims to be paid in full, 
Feb. 10, A. L. Kent and G. Deserres, joint ourator, 
Montreal. 

' Be J. H. Lauson.— First and final dividend, payable 
Feb. 9, C Desmarteau, Montreal, ourator. 

Be Pierre Martlneau.— First and final dividend, pay- 
able Feb. 10, C. Desmarteau, Montreal, ourator. 

Be Blie Migneron, Ange Gardien.— First and final 
dividend on mortgages, payableJPeb. 10, Kent k Tur- 
ootte, Montreal, joint ourator. 

Be Arsene Morin.— First and final ^dividend, payable 
Feb. 11, C. Desmarteau, Montreal, curator. 

Be Chs. Ouellette.— First dividend, payable Jan. 81, 
Bilodeau k Renaud, Montreal, joint ourator. 

Be late A. M. Pharand.— First and final dividend, 
payable Feb. 10, J. E. Dumesnil, Coteau Landing, 
curator. 



Separation at to Property. 

Augusta Roth vs. Israel Vineberg, Montreal, June 
12.1889. 

APPOINTMENTS. 

John Swing, town of Kiohmond, to be registrar of 
the county of Richmond, in the place of C. P. Cleve- 
land, deceased. 

Joseph Gariepy, parish of St. Pierre and St. Paul, of 
Bale St. Paul, to be registrar of the seoond registration 
division of the county of Charlevoix. 

GENERAL NOTES. 
Bar Examinations.— The examinations for admission 
to the study and the praotioe of law, which commenced 
on Wednesday, 14th, ended on the 16th. Forty-nine 
candidates presented themselves for examination, of 
whom the following passed :— Admitted to study with- 
out examination, being holders of university diplomas 
-J. Boissonnault, B.L. ; Geo. F. Calder, B.A.; Joseph 
Alex. Guilbanlt, B.L. ; P. C. Lacrosse, B. A. ; Geo. A. 
Marsan, B.L. ; Victor Vaohon, B.L. ; Cbas. E. Brodie. 
B.A. ; H. H.'R. Fiset, B.L. ; W. A. Flynn, B.L. ; A. 
Pepin dit Lachanoe, B.L. ; Jas. E. Mill, B. A., Oxon ; 
J. A. H. Pelletier, B.L. ; Ernest Vesina, B.L. 

Admitted to study after examination in sciences and 
letters-^?. G. Beaubien and Arthur Hogle. 

Passed in letters only— John H. Dunlop, S. Letour- 
neau, Eusebe E. Morin, Joseph J. Bobs*, Edward 
Kelly. 

Passed in sotenoes— J. J. Wesley Miller and Phillip 
Sheridan. Both having previously passed in letters 
they were declared admitted to study. 

Admitted to practice— Chas. De Guise, Francis Topp, 
Edward J. Duggan, Frederick C. Villeneuve, Joseph 
N. A. Demers, Louis N.Demers. Fourteen candidates 
were examined. 

Hypnotism.— A demonstration showing how hypno- 
tism may be abused by causing the committal of a 
crime by suggesting the deed to asuhjeot, and also how 
to deteot the imposture, was recently given by Dr. 
George Andre, at Manchester. Two subjects were 
taken— a man of middle age and a youth —and after 
being hypnotised, the former was told to steal a hat. to 
be done a minute after being awakened, and he, ac- 
cordingly acting under the impulse, did so. In the 
pocket of the hypnotised youth was placed an empty 
revolver, and it was suggested he should murder his 
fellow-subject at the other end of the stage. Getting 
on his hands and knees, the boy crawled round to the 
man, pounced on him and flung him to the ground. 
On being afterwards examined by a deftly formed 
court of justice, judge and jury, he explained that he 
bore no grudge against the man beyond a suddenly 
conceived dislike. A real crime, it was stated, could 
be detected if it were suggested while the accused was 
under the influenoe of hypnotism.— Law Jour. (Lond.) 
Death of thb Dom op Bedford.— It has now been 
announced that the late Duke of Bedford committed 
suioide by shooting himself during a paroxysm of pain, 
and a coroner's jury have returned a verdict of * tem- 
porary insanity.' It will be remembered that the re- 
mains of his grace were cremated, and we may have 
to offer some remarks later on on the legal restrictions 
wnicn should safeguard cremation. It is certainly to 
be regretted that the true cause of the death of such a 
prominent member of the community should not have 
been at onoe announced.— Lancet. 



THE LEGAL NEWS. 



41 



She gegal $&twz> 



Vol XIV. FEBRUARY 7, 1891. No. 6. 



The Mayor etc of Manchester v. Williams 
was an action of libel by a corporation. The 
defendant wrote to a local newspaper charg- 
ing the City Council with " scandalous and 
abominable expenditure " of which " the 
balk of the members were in woeful and pit- 
iable ignorance," and alleging that large 
sums had been lost by lax management, and 
that bribery and corruption had prevailed. 
The right of a corporation to sue for libel was 
discussed some thirty years ago by Chief 
Baron Pollock, in Metropolitan Saloon Omni- 
bus Co. v. Hawkins, 4 H. & N. 87, in these 
terms : M That a corporation at common law 
can sue in respect of a libel there is no doubt 
It would be monstrous if a corporation could 
not maintain an action for slander of title 
through which they lost a great deal of 
money. It could not sue in respect of anf 
imputation of murder, or incest, or adultery, 
because it could not commit those crimes; 
nor could it sue in respect of a charge of cor- 
ruption, for a corporation cannot be guilty of 
corruption, although the individuals compos- 
ing it may. 1 ' This dictum does not appear to 
have been overruled or expressly approved 
in any later reported case, and it was urged 
on the part of the corporation of Manchester 
that it was unsupported by authority, and 
that the alleged scandalous and extravagant 
expenditure must be the work of the collec- 
tive body, and not of the individuals. This 
view, however, did not prevail, and the 
action (ailed. 



Chief Justice Bleckley, of Georgia, holds 
that a church site and edifice may be sold to 
pay the minister's salary. "If any debt 
ought to be paid," he says, " it is one con- 
tracted for the health of souls— for pious 
ministrations and holy services. If any class 
of debtors ought to pay, as matter of moral 
a* well as legal duty, the good people of a 
Christian church are that class. No church 
can have any higher obligation resting upon 
it than that of being just The study of jus- 



tice for more than forty years has impressed 
me with the supreme importance of this grand 
and noble virtue. Some of the virtues are in 
the nature of moral luxuries ; but this is an 
absolute necessity of social life, It is the 
hog and hominy, the bacon and beans of 
morality, public and private. It is the exact 
virtue, being mathematical in its nature. 
Mercy, pity, charity, gratitude, generosity, 
magnanimity, etc., are the liberal virtues*. 



< The task of correcting the style of mem- 
bers of a learned profession cannot be a very 
agreeable one, and it was not without urgent 
occasion that Mr. Justice Jettl, on Saturday 
last, criticised the expressions in a factum 
which had been placed before the Court of 
Review. His Honor found in this document 
statements such as these : " le savant juge 
prStend ; n M le savant juge aUegue ; " u on se 
plaint dans le jugement." We have remarked 
expressions more than once of the same sort 
in factum8 presented to the Court of Appeal. 
The judge is made a party as it were to the 
controversy, and then the counsel represent- 
ing the party aggrieved by the judgment 
proceeds to whack at him. The observations 
of Mr. Justice Jette* elicited the caustic re- 
mark from the learned Chief Justice, that the 
deterioration of manners in the present day 
was such that offences of the kind above ad- 
verted to haji ceased to attract special atten- 
tion. 

POLICE COURT. 

Montreal, Oct 27, 1890. 
Before Dbbnoybrs, Police Magistrate. 

GlLLESPIB V. POUPABT. 

Trade-mark— Of a nature to deceive — False 
description— 51 VicU (D.), ch. 41, sec 4. 

1. The plaintiffs mark had the words "Jos, 
Hennessy & Co., and on a lower line the 
word " Cognac. 91 The lines are surrounded 
by a garland composed of bunches of grapes 
and grape leaves on stems, with a bunch of 
ribbons, tJie whole surmounted by a mailed 
arm and a naked hand bearing a battle-axe, 
resting on a scroll. The defendant's marks 
were of the same shape, one containing the 
words " /. Henri Say et Cie, Cognac" and 
the other " Jac. Hurtubise, Cognac" in the 
centre, in letters of about the same size as the 
Hennessy label, and in the same position, 
both surrounded with garlands of grapes 
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and grape leaves. The marks differed 
principally in that in the one the names and 
abbreviations were tl J. Henri Say et Ci*., 
Cognac* 9 surmounted by a round tablet, 
containing a hand holding a dagger, in the 
place of the battle-axe of the Hennessy mark, 
and in addition two medals below the word 
"Cognac," with the words and figures 
"Paris, 1876/' which were not on the 
Hennessy mark. Held, that the resemblance 
was of a nature to deceive. 
2. A licensed compounder who sells his manu- 
facture without indicating on each bottle 
thai he is the manufacturer, and also the 
place of manufacture, and who marks the 
bottles so as to indicate that the contents are 
a foreign product, is guilty of having in his 
possession a false description for the pur- 
poses of trade within the meaning of the Act. 
Phr Cubiam.— Trois poursuites ont 6t6 pri- 
ses devant moi par le plaignant contre le 
deTendeur. 

Dans la premiere, le dgfendeur est accuse* 
d'avoir a la cite de Montreal, le ou vers le 
cinq aout 1890, forge* et contrefait la marque 
de commerce de "James Hennessey & Co.," 
expediteurs d'eau-de-vie du departement de 
la Charente en France, marque de commerce 
qui avait Ste* prealablement, savoir le 12 
octobre 1883, enregistree suivant la loi dans 
le registre des marques de commerce, dans le 
bureau du ministre de Pagriculture de la 
Puissance. 

Dans ladeuxieme poursuite, le defendeur 
est accuse d'avoir aux memes lieu et epoque, 
appose* et fait apposer a des bouteilles, boites 
et caisses, dans lesquelles il se proposal t de 
vendre de la liqueur, diverses marques de 
commerce, forgees et contrefaites et e*tant des 
imitations fraud ule uses de la marque de 
commerce des dite James Hennessey & Cie. 
Etenfin: 

3e. Le deTendeur est accuse" d'avoir eu en 
sa possession aux memos lieu et 6poque, pour 
les vendre, et dans un but de commerce, 
diverses marchandises, bouteilles, Etiquettes, 
caisses et boites sur lesquelles 6tait apposee 
une fausse designation de fabrique, savoir : 
Les mots et lettres "J. Henri Say & Cie, Co- 
gnac/ 1 ces noms et initiates gtant ceux d'une 
personne et maison de commerce factices. 



A ces trois actions, le deTendeur a plaide 
non-coupable. II pretend d'abord d'etre 
poursuivi en vertu d'un statut qui n'est plus 
en force, savoir: Le statut Federal Revise de 
1886 ch. 168, lequel a 6te abroge* et remplaog 
par le statut 51 Vic. chap. 41. Le deTendeur 
a raison en ce qui regarde la lere cause, dans 
laquelle il est accuse d'avoir forge la marque 
de commerce de MM. Hennessey, mais je 
n'ai pas a decider si cette erreur serait fatale, 
en autant que la preuve sur cette accusation 
a failli, et que cette Ire poursuite doit etre 
dgboutee sur le merite. 

II n'est pas prouvg que le deTendeur ait 
forge" ces marques de commerce, mais au con- 
traire, il est prouvg que le deTendeur les a 
acbetees d'une personne qui les exploitait 
avant lui. 

Cette erreur ne se trouve pas dans les au- 
tres plaintes. 

J'ai done a m'assurer si la preuve Justine 
ces plaintes. 

II est prouve que le defendeur avait 6t£ 
licencig comme fabricant de melanges, en 
vertu du statut concernant le revenu de Fin- 
terieur. Sa licence qui avait 6t6 accordee 
pour son eTablissement de la rue Sainte- 
Catherine, eTait expiree le 30 juin dernier 
(1890). Le deTendeur avait transports son 
Stablissement au No. 100 de la rue des " En- 
fants trouves," ou il continuait son commerce 
sans la connaissance des officiers du revenu. 
Le 28 juillet dernier, Pofficier Watkins ayant 
e*te" inform^ de ^existence de ce nouvel 6ta- 
blissement, s'y est rendu et Pa trouve' installs 
dans les 2e et 3e etages de la maison ci-baut 
mentionnee. 

II y a trouve" un materiel complet de fabri- 
cant de melanges; produits chimiques, es- 
sences d'eau de vie, huile, une grande quan- 
tity de bouteilles, des etiquettes par milliers, 
des capsules de bouchons, plusieurs tonneaux 
dont un contenait une certaine quantity d'ea- 
prit de vin, une centaine de caisses de bois, 
de grandeur convenable pour contenir une 
douzaine de bouteilles, un instrument pour 
laver les bouteilles, un autre pour les rem- 
plir. En un mot tout l'appareil. Au fait, le 
defendeur a admis a Pargument que tf&ait 
bien son gtablissement de fabricant de m£- 
langes. Watkins y a aussi trouvS des ordres 
pour livraison de boissons. Les caisses 6taient 
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etampees, " J. Henry Say et Cie., Cognac." Lea 
etiquettes e*taient dedifferentes sortesetde 
dif&rentes formes poor bouteilles et pour 
flocons (flasks), et portaient les inscriptions: 
M J. Henri 8ay et Cie,, Cognac," et " Jac Hur- 
mbise, Cognac." 

Watktns prodnit aussi deux bouteilles con- 
tenant one liqueur ayant toute l'apparence 
de Pean-de-vie et portant respectivement les 
Etiquettes : Henri Say et Hurtubise, com me 
soadit Gee bouteilles out 616 prises dans on 
etalage (show case) dans le bureau da deTen- 
dear, an 2e Stage. 

Le dtfendeur avait reoemment 6t6 trouve 
en possession illicite d'un alambic, dans son 
logis, et avait &6 condamne* en consequence. 
La question est de savoir si ces Etiquettes 
constituent des faux on contrefacons de la 
marque des MM. Hennessey snivant l'inten- 
tion du statut 

La loi dit : (51 Vict, ch. 41, sect 4, par. 3), 
M Une personne sera rgputee avoir fraudu- 
" lensemeut appose* nne marque de commerce, 
"ou one marque sur des marchandises, si, 
"sans le consentement du proprtetaire d'une 
M marque de commerce, elle y applique cette 
" marque de commerce, ou nne marque qui 
"lui ressemble assez pour itre de nature a 
"tromper; mais dans toute poursuite pour 
* apposition fraudulense d'une marque de 
*• commerce ou d'une marque sur des mar- 
"chandjses, le fardeau de la preuve du con- 
44 sentement du proprietaire retombera sur 
u le d^tadeur." 

La marque deposee suivant la loi des MM. 
Hennessey, represented par leplaignant, con- 
aiste en " Un centre ayant sur une ligne su- 
perieare les mots et abre* viations t " Jas. Hen- 
nessey & Co." et sur une ligne inf&rieure le 
mot: "Cognac." Ceslignes sont entourees 
d'one guirlande composee de grappes de rai- 
sin et de feu i lies de vigne, sur des tiges avec 
an noeud ou boucle, le tout surmonte d'un 
bras cuirasse" et d'une main nue portant une 
hache d'armes, et reposant sur un enroule- 
merit, Etiquette entiere dans un tour uni. 

Les deux marques trouvees en la posses- 
sion du dgfendeur sont de m6me forme et 
presque enti&rement de m6me dimension 
que celles de Hennessey : contiennent l'une 
les norns u J. Henri Say et Cie., Cognac," et 
l'autre M Jac Hurtubise, Cognac," dans le 



centre en lettres a peu pres de m6me gran- 
deur que l'Hennessey, et dans la mdme po- 
sition — entourees toutes deux de guirlandes, 
de raisin et de feuilles de vignes, en dorure 
de quality infgrieure et toutes deux egale- 
ment sur fond blanc Les deux tiges de 
grappes de raisin en feuilles de vigne sur la 
marque { * Hurtubise," sont reliees ensemble 
au bas de l'&iquette par un noeud ou boucle 
semblable a La marque Hennessey." Ces 
marques different principalement en ce que 
dans Tune les noms et abrgviations sont J. 
Henry Say et Cie., Cognac, surmonte s d'une 
tablette ronde contenant un poignetet une 
main tenant nne dague, au lieu de la hache 
d'armes de l'Hennessey) plus deux mgdailles 
au-dessous du mot Cognac, avec les mots et 
chiffres " Paris, 1876," qui ne se trouvent pas 
dans la marque de Hennessey. Dans l'autre,, 
les noms et abrgviations " Jac. Hurtubise 
Cognac," sont surmontes d'un Scusson d'or, 
a la bande de gueules, accompagne de deux 
flours de lys, au lieu de la hache d'armes de 
Hennessey. 

Main tenant ces deux marques ressemblent- 
elles assez a celle de Hennessey ll pour itre 
de nature d tromper t " Un grand nombre de 
t^moins ont e*te entendua. 

La majorite d'entre eux trouvent qu'il y a 
ressemblance entre les trois marques, mais 
trois ou quatre seulement trouvent que cette 
ressemblance serait suffisante pour tromper. 
En disposant de cette cause, je crois etre 
dans la legality en me guidant sur ma propre 
appreciation de l'apparence des marques, 
aussi bien que sur celle des tgmoins ; car c'est 
par l'oeil que la comparaison doit 6tre faite. 

Je ne reproduirai pas toutes les citations 
qui m'ont 6te* faites, je me bornerai a celles 
qui, se ion moi, offrent le plus d'analogie avec 
la presente cause, taut dans la jurisprudence 
canadieune, que dans les anglaises et fran- 
chises : 

D'abord la cause de Barsalou et al. v. Dar- 
ling et at., jugee le trente avril 1879, par Son 
Honneur le juge Rainville a la Cour Sup6- 
rieure de Montreal, et jugementconfirme par 
la Cour Supreme du Canada le 28 mars 1882, 
apres avoir 6te" infirme* pxr la Cour du Banc 
de la Reine— et rapportee dans le 9e volume 
des rapports de la Cour Supreme du Canada 
a la page 677. Dans cette cause, Barsalou 
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avait enregistre, comme etant sa marque de 
commerce, tine tete de cheval, avec lee mots 
11 The Imperial "- " Trade mark," " Laundry 
Bar," qu'il imprimait sur un certain savon 
qu'il faisait en tablettes on palettes. 

Les defendeurs avaient fabrique du savon 
en tablettes a pen pres de mdme dimension) 
sur lesquelle8 ils imprimaient one tete de 
lioorae avec des mots tout-a-fait differents, 
savoir: "A. Bonin, 145 St Dominique St' 
"Very best" "Laundry." Malgre la diffe- 
rence entre les tetes et les lettres iinprimees 
sur ces savons, la Gour Supreme connrmant 
le jugement de la Cour Superieure, a juge 
que les deux marques avaient assez de res- 
semblance pour etre de nature a tromper, a 
maintenu Taction de Barsalou et condamne 
les defendeurs a des dommages. 

La cause de Wotherspoon v. Qurrie, rap- 
portee dans le 5e volume des Law Reports, 
English and Irish appeals, page 508. " It is 
not necessary to show an exact resemblance 
between the original and counterfeit, it is 
sufficient if there is such a resemblance as 
will mislead an unwary purchaser." 

La cause de Johnson et CU., appelants, et 
Archibald Orr Ewing <fc Co., respondents, rap- 
portee dans le 7e volume des " Law Reports/' 
House of Lords and Privy Council : 

" No trader has a right to use a trade mark 
so nearly resembling that of another, as to 
be calculated to mislead iucautious pur- 
chasers. The use of such trade mark may 
be restrained although no purchaser has ac- 
tually been misled." 

La cause de la "Leather Goth Company," 
appelants, and " The American Leather Cloth 
Company," respondents, rapportee dans le He 
volume du Jurist (anglais), nouvelle serie, 
page 513 ; par Lord Cran worth : " No general 
rule can be laid down as to what is or is not a 
mere colorable variation. All that can be 
done is to ascertain in every case as it oc- 
curs whether there is such a resemblance as 
to deceive a person using ordinary caution." 

Par Lord Kingsdown : "The fundamental 
rule is that one man has no right to put off 
his goods for sale as the goods of a rival 
trader, and he cannot therefore be allowed to 
use names, marks, letters or other indicia by 
which he may induce purchasers to believe 



that the goods which he is selling are tbe 
manufacture of another person." 

La cause de Bead Bros v. Richardson et al, 
rapportee dans le 45e volume du Law Times 
Reports, nouvelle serie, page 64; dans cette 
cause les demandeurs et les defendeurs 
etaient embouteiUeura de biere pour l'expor- 
tation. Les demandeurs avaient adopts com- 
me marque une tete de boule-dogue sur on 
fond noir entoure d'une bande circulaire sur 
laquelle etaient les mots "Read Brothers 
London," " Embouteillage du boule-dogue 
(Bull-Dog bottling)." 

La marque des defendeurs representait une 
t^te de chien Terrier herissee (a rough Ter- 
rier's Head) sur un fond noir entoure d'une 
bande circulaire rouge sur laquelle etaient 
les mots : Celebre embouteillage du Terrier 
(Celebrated Terrier Bottling, E. Richardson). 
II a ete prouvg que la biere des demandenrs 
etait connue et etait en grand usage comme 
la biere a tete de chien (Dog's Head beer). 
Malgre la difference' entre la tete de boule- 
dogue et la tete de Terrier, entre la bande 
unie et la bande rouge, et malgre la difference 
des noms, la Cour a enjoint aux defendeurs 
de discontinuer 1'usage de la masque a tete 
de Terrier. 

La cause de Oakay et al. v. Flatau, jugee 
par la Cour d* Appel en Angleterre le qaatre 
juillet dernier et rapportee dans le Times, de 
Londres, le lendemain. Dans cette cause 
lee demandeurs vendaient depuis longtemps 
une preparation pour nettoyer les couteaux 
(knife polish). Cette preparation etait mise 
dans des bidons circulaires de diverse* gran- 
deurs. Sur ces bidons les demandeurs avaient 
une marque consistant dans le profil du due 
de Wellington regardant & gauche sur un 
fond blanc entoure d'un bord ou cadre oval 
avec le mot "Wellington" au haut et les 
mots "John Oakay and Sons, Wellington, 
Emery and Black lead mills, London" au 
bas, plus les mots " Knife Polish n en dedans 
du cadre. La marque contenait aussi deux 
tablettes dont Tune donnait la description de 
la preparation et Pautre la direction pour en 
faire usage. Toute la marque etait iur un 
fond vert avec bordure rouge. 

Le defendeur Flatau a lui aussi fait une 
preparation pour nettoyer les couteaux qu'il 
a appeie le " Nelson Polish." II Fa empa- 
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quetee dans dee bidons de formes et gran- 
deur* semblables a ceux de Oakay. II a 
place* but ces bidons une marque represen- 
ts Id profil de Nelson regardant a gauche 
sor no ibnd blanc entoore d'un cadre oval 
aveclenom "Nelson" au haut, etles mots 
"Manufactured by W. Flatau and Sons" au 
has, le cadre contenant les mots "Knife 
Polish." Dn'y avait qu'une tablette surla 
marque, contenant la description de la pre- 
paration et la direction pour son usage. Le 
cadre ou bord de la marque etait bleu et la 
coaleur dominante de la marque 6 tait rouge. 
La marque du defendeur representait en 
outre un batiment de guerre. Sur les remon- 
tranoas faites par les demandeurs au defen- 
deur, ce dernier asubstitue dans sa marque 
on cadre de forme losange a celui de forme 
ovale, mais les demandeurs n'ltant pas satis- 
fiaits de ce changement ont precede contre le 
defendeur et ont rgossi en premiere instance 
auasi bien qu'en appel a faire enjoindre a ce 
dernier de dlscontinuer l'usage de la dite 
marque malgre' la difference entre les t€tes 
et ks noma de Wellington et de Nelson, entre 
tes noma John Oakay & Sons et Wm. Flatau 
& Sons, malgre* que dans un cas il y eut deux 
tablettea et dans l'autre une seule, malgre* 
qn'une dee marques contenait la vignette 
d'un batiment de guerre et l'autre n'en avait 
pas; malgr6 qu'une marque fut de forme 
losange et l'autre de forme ovale. Les cours 
dans la cause en question en premiere ins- 
tance et en appel ont decide 1 que Fensemble 
de la marque du defendeur etait de nature & 
tromper. 

Brown sur la loi des marques de commerce 
an No. 34 dit : " An imitation of his mark 
"(owner's mark) with part differences, such 
"as the public would not observe, does him 
" the same harm as an entire counterfeit If 
" the wholesale buyer, who is most conver- 
"aant with the mark, is not misled, but the 
" small retailer or consumer is, the injury is 
" the same in law and differs only in degree. 
''The right of action must exist for the last, 
• as well as for the first," 

Pouiilet, Traits des marques de fabriques 
et de la concurrence deloyale, dit au No. 184 
*••• 4a "H y a imitation franduleuse d'une 
marque consiatant dans une etiquette, encore 
que 1'inseription ne serait pas la m&me si 



d ? ailleurs la forme, la couleur, la disposition 
ty pographique, les caracteres sont semtyables 
et arranges de facon a tromper le public." 

Au No. 185.— 6o. u II y a contrefacon des 
que les etiquettes incriminees ont la mgme 
forme que celles revendiquees, qu'elles ont la 
mgme couleur, la meme dimension, le mgme 
encadrement, encore que les mots qui s'y 
trouvent et la signature seraient differents, 
si d'ailleurs Pensemble est combine de facon 
a leur donner le m£me aspect 

6o. n y a imitation, frauduleuse d'une mar- 
que, de* Pinstant que cette imitation est de 
nature a tromper une partie des acheteurs ; 
en consequence, les differences de detail, tels 
que Tintroduction d'emblemes differents, n'ef- 
facent pas le delit si l'ensemble doit entraf- 
ner une confusion de produits." 

Au No. 186. — lo- Encore bien que la mar- 
que incriminee presente dans chacune de ses 
parties, de notables differences avec la mar- 
que revendique©, il n'y en a moins deiit d'i- 
mitation frauduleuse, quand, dans l'ensem- 
ble, il existe une ressemblance frappante* 
evidemment artiste dans le but de proflter 
de la notoriete acquise au produit dont la 
marque est imitee; 2o. Que des differences 
ne sauraient etre exclusives de contrefacon 
quand, a peine appreciable^ pour un exami- 
nateur attentif, elles ne sont pas de nature 
a eclairer l'acheteur et a prevenir la confu- 
sion; il en est spedalement ainsi du mot 
•* Niemen " mis sur des produits par imita- 
tion frauduleuse du nom " Menier " dont il 
reproduit presque identiquement les lettres ; 
3o. Que ce qui importe pardessus tout, dans 
une marque incriminee, e'est l'impression 
que peut eprouver un acheteur inattentif ou 
illettre a la premiere vue ; 4o. Si la loi ne de- 
vait s'appliquer qu'au cas ou il y aurait si- 
militude absolue et complete entre la marque 
contrefaite et la contrefacon, elle serait cons- 
tamment eiudee, et par cela meme illusoire ; 
en effet la fraude tou jours si ingenieuse dans 
le choix des moyens auxquels elle a recours, 
ne manquerait jamais d'introduire, dans 
Texecution de son ceuvre, quelques modifica- 
tions de details qui, en lui procurant les be- 
nefices de la contrefacon lui assure rait en 
meme temps Pimpunite; il suffit, pour que la 
prohibition de la loi soit encourue, que limi- 
tation reproduise les traits caracteristiques 
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de Poriginal, de maniere qu'a premiere vue 
l'acneteur, qui n'a pas sous lea yeux de point 
de comparaiflon et qui, par cela meme, ne 
peut pas se souvenir de tous les details, doive 
naturellement etre induit en erreur. 

Au No. 187 bis ... . 2o. Limitation frau- 
duleuse d'une marque de fabrique consiste, 
au terme de la loi, dans l'emploi de tout signe 
exterieur qui est de nature & operer une con- 
fusion et a tromper l'acneteur, il n'est pas 
necessaire d'ailleurs que limitation soit ser- 
vile ; il suffit que Toeil puisse etre egarg ; il 
s'en suit que limitation frauduleuse existe 
des que la similitude dans Tensemble des 
signes, qui sont destines a distinguer les pro- 
duits, est de nature & operer la confusion, 
encore que la denomination employee serait 
absolument differente. 

Au No. 189. . . . H se peut qu'aucun detail 
ne soit identiquement reproduit et que ce- 
pendant la disposition, l'arrangement, la 
forme des caracteres, l'analogie des encadre- 
menU, soient tels que la confusion soit ine- 
vitable. II se peut au contraire que quelques 
details secondaireS, soient identiquement re- 
produits, et que neanmoins la disposition de 
Tensemble soit telle que la confusion soit im- 
possible, meme pour un ceil peu exerc6, 
m£me pour celui qui apporte a la comparai- 
son une attention mediocre. II faut done 
s'attacher a Tensemble de la marque et tenir 
moins compte des details en eux-m6mes que 
de Taspect general et de la physionomie. En 
d'autres termes, ainsi que le fait observer 
avecraison M. Bedarride, la question limi- 
tation doit s'appr^cier par la ressemblance 
qui requite de l'ensemble des elements qui 
constituent la marque, et non par les dissem- 
blances que ces divers details pourraient 
oftrir, pris isolement et separement 

Beancoup d'autres autorites ont 6t6 cities, 
mais je ne trouve pas qu'elles aient la meme 
application a la cause actuelle que les prece- 
dentes, ni qu'elles att^nuent l'effet de ces 
dernteres. Meme la cause de Denis et Monnie v. 
Vignier, Dodard et Cie, citee par le defendeur et 
rapportee par Brown au No. 253, me parait 
pencher dans le meme sens que les decisions 
ci-haut Mais, dit le defendeur, les MM. 
Hennessey n'ontpasle monopole de l'usage 
des grappes de raisins et des feuilles de vignes 
pour leur marque de commerce, ces signes 



sont du domaine public et sont employes 
pour indiquer la provenance du produit 
Tout le monde peut egalement en faire usage, 
et renregistrement qu'ont fait les MM. Hen- 
nessey ne peut pas priver le public de se ser- 
vir des memes signes. Je suis d'avis que 
infraction ne consiste paa dans le fait d'avoir 
employ 6 des grappes de raisin et des feuilles 
de vignes, mais dans la maniere dont ces 
grappes et feuilles ont et£ arrangees en imi- 
tation de la marque Hennessey. Me guidant 
& la lumiere des decisions rapportees ti-dessus 
je suis d'opinion que les marques employees 
et apposees par le defendeur sont de nature 
a tromper* surtout celle contenant les lettree 
et abreviations "J. Henri Say et Cie." dont 
la consonnance avec le nom de Hennessey a 
tant de similitude qu'elle me parait avoir et£ 
faite expire pour pouvoir profiler de la gr&nde 
reputation des prod nits de Hennessey. 

Le defendeur pretend de plus que les MM. 
Hennessey ont abandonne leur marque de 
commerce. Cette pretention ne me parait 
pas soutenue par la preuve en cette cause ; il 
ne me parait pas non plus que ces Messieurs 
aient tolere Tussge des marques incrimineas ; 
au contraire il y a lieu de croire qu'ils en 
ignoraient l'existence. t^abord oes marques 
n'existent que depuis un laps de temps 
comparativement court et n'ont jamais ete 
beaucoup repandues dans le public : au kit il 
s'est trouve" parmi les temoins en cette cause, 
tous des commercants en semblablte matie- 
res, plusieurs personnes qui n'en avaient 
jamais entendu parler. 

La troisieme cause offre selon moi beau- 
coup moins de difficulty La loi dit (51 Vic, 
chap. 41, sec 6, sous-sec 2), Quiconque..- 
a en sa possession pour les vendre ou dans 
unbutde commerce.... des marchandises 
ou cboses sur lesquelles est apposee. . •• une 
fausse designation de fcbrique.." a moins 
qu'il ne prouve : (A) qu'apres avoir pris toutes 
les precautions raisonnables contre la com- 
mission d'une infraction an present acte, U 
n'avait lore de la commission de la preten- 
due infraction, aucune raison de soupconner 

l'authenticite' de la designation de febri- 

que ; et, (B) qu'a la demande faite par le ponr- 
suivant ou en son nom il a donne* tous les 
renseignements qu'il possedait au sujet des 
personnes de qui il avait obtenu ces m*r- 
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cfasndiaei ou cboaee ; ou (O que d'ailleurs il 
tviit agi innocemment — eat coupable d'in- 
fmctloD at* pr£aent acta 

U preuve d^montre que le difendeur avail 
en b* possession dee caisses et des bonteilles 
marquees "J, Henri Say et Cie., Cognac," et 
-* Jac. Hurtubise, Cognac/ 1 lea bouteilles con* 
■■Rant un liquid e ay ant toute l'apparence de 
i'eadrile-vie. Ces marquee sur les caiases et 
lea booteiUee indiquant ekirement que le 
csntenu doit etre un produit granger a Mont- 
real, earoir : an produit francais* surtout lea 
boirteilles portant le nom " J. Henri Say et 
Cie** puisque en outre de cea noma l'e'ti- 
,']^tte porte aussi deux medailles avec les 
mota et chifTres : u Paris, 1876." 

11 eat prouve* que le defendeur avait cea 
marchandJeeB pour lea veudre. Des ordrea 
paor pareillee march and isee ont etc vua dane 
wa eubUasement et il eat aussi prouve* par 
troia on quatr© temoins qu*ils out achate sem- 
- iblee marcbandiaes de lui* 

Mai* le defeudeur dit : J'avais le droit en 
mi qualite de fabricant de melanges Hcencie 
:e vend re cea m arch and i sea. La response eat 
qne le defeudeur avait oe droit en snppoaant 

■/il aut renouvele* aa licence, ce qu'il n'avait 
X*£ fait, mais pas celui de faire croire qu'elles 
uient un produit francais. II pouvait lea 
^ndre eu afficbant but chaque bouteille qu'il 
*n rait le fab ri quant et en indiquant le lieu 
'le feur fabrication : Montreal. Lea temoins 
"i en ont achete" diaent que cea indications 
■ ► * is talent nulla part. S'ila s/e' talent trom- 
c^s, le dtffendeur pouvait lui- me" me entror 
•Una la botte dee temoins pour lea contredire, 

•v n ne l*a pas fait 

T*e defendeur n*a paa non plus prouve ni 
WJare" quUl n'avait aucuoe raison de soup- 
^onner Pautbenticite de ces designations. II 
oe le pouvait pas puisque au lieu d'etre des 
produits francaia comme Us en ont l'appa- 
rence, les pretendus cognacs etaient le produit 
<ie aa fabrique de melanges a Montreal Le 
dlfendeur n'a pas donne* les renseignementa 
qu'il poaaedait an snjet des personnes de qui 
J avait obtenu ces marcbandiaea, cela n'eut 
servi qu'a Pincriminer, il n'a pas non plus 
prouve* son innocence par son propre serment 
ainsi qull en avait le droit II ne le pouvait 
pas puiaque oes melanges avaient ete fabri- 



ques ici par lui-mfime, et qu'il y avait appli- 
que" des noma facticea et prebend ait que cea 
produits avaient e*t£ medailles a Paris en 
1876. 

Je auis done oblige de declarerleddfendeur 
coupable dea deux infractions. 

En fixant la penality sur la premiere deces 
deux infractions : d 'a voir appose des marques 
contrefaitea, je prende en consideration que 
!e deTendeur est deja pourauivi dans une 
cause encore pendante et reposant aur des 
faits presque analogues a la presente eauep, et 
je le condamne en consequence a payer la 
aomme d© ctnquaut© piastres aeulement 

Dans la troisieme infraction; d'avoir eu en 
aa possession pour dea fins de commerce, une 
fausa© designation de fabrique, je lui impose 
le maximum de la penality- et dans les deux 
cas, a deTaut de paiemenU eaiaie de sea biens, 
et a d^faut de biena sulliaants, troia mois 
d'emprieonnement aux travaux forces- Je 
croifl devoir etre ai sever© eu vue de proteger 
le public. La loi qui permet tea melanges de 
liqueurs ©st asses deplorable ©t dommagea- 
ble- Que ceux tjui veulent a T en pr^valoir ae 
conforment au moins a sea diBpositiona, 

JET. Abbott t Q* C, for prosecutor* 

AugS Q. C. t for defendant 



mSOLVEiM NOTICES, ETC. 

Quc?nx Official Qnsrtl*', Jrtm. fll. 

Judicial Af»in*ii/7tm't}U r 

Bernier Br oh, t \- Co., dry ponds. Montreal, Jan. 27. 

J. Bto. C&dieux, rwtr, Motj^rnnK Jan. 16. 

C ha rice C T*>ti> truder* Ts\a Vertei Jan* 2S. 

Annie Iloldon, doing business aa James Tiffb iCo., 
ttuntion^er, Montreal, Jan. 23 t 

Ldmnurenx fr^rcs, breworSi Thambly Canton, Jan , 
23. 

MaoJacKlan Bros+ & Co., dry froodp, Montreal, Jan. 
20. 

Edward Montgomery} general store-keeper, Eaton, 
Jan. 24. 

Pelletier k Roy, Fraserville, Jan. 26. 

David Pettigrew, Ielo Verte, Jan. 27. 

T. Roa8seaa & fils, boot and shoe dealers, Montreal, 
Jan. 14. 

Israel Saboarin, St. Urbain, Jan. 23. 
Curators Appointed, 

Re Louis Abinavitoh, Montreal.— Kent & Tnrootte, 
Montreal, joint curator, Jan. 24. 

Re A. A. Boomhower, Bedford.— N. P. Martin, Mon- 
treal, curator, Jan. 2. 

Re Jean Baptist© Cadieuz, grocer, Montreal.— C. 
Desmarteau, Montreal, ourator, Jan. 22. 
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Be Tbeophile Chamberland.— H. A- Bedard, Que- 
bec* ourator, Jan. 27. 

Be 0. Cote* k Co., Montreal.— Kent k Turcotte .Mon- 
treal* joint curator, Jan. 28. * 

Be John Criohton, jr.— D. D. MoBean and L. de 
Martigny, Vail eyfield, joint curator. Jan. 20. 

Be Dlle. Anastasie Dagenais, Montreal.— Kept k 
Turcotte, Montreal, joint ourator, Jan. 27. 

Be Majrloire Danaereau.— €. Desmarteau, Montreal, 
curator, Jan. 20. 

Be Clorin N. Deragon.— J. E. Fay, Knowlton, cura- 
tor, Jan. 21. 

Be Duoloe k Co., Montreal.— Kent k Turcotte, Mon- 
treal, joint curator, Jan. 28. 

Be Olivine Gauthier.— F. Valentine, Three Rivers, 
curator, Jan. 28. 

Be P. B. Lariviere. Nicolet.— J. McD. Hains, Mon- 
treal, curat' t, Jan. 28. 

Be D. J, Mcintosh, St Justine de Newton.— Kent k 
Turcotte, Montreal, joint curator, Jan. 21. 

Be Win. F. Mount, Montreal.— H. Collins, Mon- 
treal, ourator, Jan. 24. 

Be George Nault, River Desert.— D. Seath, Mon- 
treal, curator* Jan. 9. 

Be Wm. Paquette, Quebec— H. A. Bedard, Quebec, 
curator, Jan. 28. 

Be Israel Rosenstein, St. John's.— W. A. Caldwell, 
Montreal, curator, Jan. 27. 

Be T. Rousseau k fils-— C. Desmarteau, Montreal, 
curator, Jan. 21. 

Be Jos. Roy, Montreal.— Kent & Turcotte, Montreal, 
joint ourator, Jan. 24. 

Be J. Phileas Samson.— E. Leolerc, Levis, ourator, 
Jan. 15. 

Be H. 0. Sen6cal. Montreal.— Kent k Turcotte, 
Montreal, joint curator, Jan. 28. 

Be Chambly Cotton Co.-G. Hyde, Montreal, liquid- 
ator, Jan. 26. 

Be Francois Xavier A. Trudel, St. Stanislas de 
Batiscan.— Lamarche k Frigon, Montreal, joint cura- 
tor, Jan. 26. 

DividewU. 

Be E. Aroand, St. Cesaire.— First dividend, payable 
Feb. 23. A. Girard, Montreal, curator. 

Be Edgar Bergevin, Quebec— First dividend, pay- 
able Feb. 18, Kent & Turcotte, Montreal, joint cura- 
tor. 

Be. W. Brouillette & Co.— First and final dividend, 
payable Feb. 17, C. Desmarteau, Montreal, curator. 

Be Thos. Corrigan, Montebello.— First and final div- 
idend, payable Feb. 18, Kent k Turcotte, Montreal, 
joint ourator. 

Be Dame J. A. Ecrement, St. Gabriel de Brandon. 
—First and final dividend, payable Feb. 23, Kent k 
Turcotte, Montreal, joint ourator. 

Be Geo. U. Gauvreau, dry goods, Montreal.— First 
and final dividend, payable Feb. 18, David Soath, 
Montreal, curator. 

Be E- F. Lavoie, Quebec— First *nd final dividend 
of 31c, payable Feb. 7, D. Arcand, Quebec, curator. 

Be Robert McNabb k Co.— First and final dividend, 
payable Fob. 17, W. A- Caldwell, VI ontreal, curator. 

Be Mullarky & Co., Montreal.— First and final div- 
idend, payable Feb. 17, W. A. Caldwell, Montreal, 
ourator. 



Be Narcisse Turgeon.— First and final dividend, 
payable Feb. 17, Joe. Goulet, Levis, curator. 
Separation a* to property. 

Florentine Dore* vs. Joseph Ste. Marie, trader, par- 
ish of St. Urbain, Jan. 27. 

Odille Dubuo vs. Joseph 0. Martel, farmer, parish 
of Ste Brigide, Iberville, Jan. 26. 

Sophie LafaiUe vs. Piene Boivin, butcher, St- 
Johns, Jan. 27. 

Georgianna Lambert vs Damaee Samson, farmer, 
parish of St. Charles de Belleohasse, Deo 24- 

Nathalie Julet dit Laverdure vs. CyrilleSt- Ger- 
main, Montreal, Oct 15. 

Dame Annie Shearer vs. Andrew Gilmore, farmer* 
township of Elgin, Jan. 28. 

Sophie Vautrin vs. Ludger St. Jean, trader, Mon- 
treal, Jan. 29. 



GENERAL NOTES. 



Libkllous Publications.— The Council of the Mon- 
treal Board of Trade, in their last report, say :— * The 
council has had under its consideration the circulation 
of libellous publications coming from foreign countries, 
and adopted resolutions recommending that all news- 
paper matter imported in quantities as merchandise 
shall be debarred from an entry at the Customhouse 
or conveyance by mail, until the same forms of regis- 
tration have been gone through as are required of those 
citizens who publish newspapers at home, and that 
persons registering shall be responsible or shall give 
securities; that any aggrieved person or corporation 
may complain to a judge of any published or circulated 
matter printed in a foreign country, aa being libellous 
or as having an immoral tendency, whereupon the 
judge shall, after notice through the newspapers or 
otherwise to the interested parties, try the ease, and 
in the event of his finding the matter complained of to 
be a criminal libel or to be subversive of morality, he 
may order the confiscation of all the printed matter 
implicated, and he may further order that the news- 
paper or publication so condemned shall be debarred 
for any time not less than threo months, nor more 
than twelve months, from an entry at the Custom 
house, from conveyance through the mails, or from 
public sale. That private individuals shall be forbid- 
den to bring any such publications into the country 
for circulation during any prohibited time, under 
a heavy penalty for each offence, the same to be re- 
covered summarily." 

Skrvige in the Slot.— The " slot" business has 
been much overdone of late, and we rejoice to see that 
the Supreme Court of this State have drawn a line on 
it, and have held, in Livingston v. New York El.R> 
Co., 58 Hun, 131, that one cannot put a notice of ap- 
peal in the slot and get a servioe. This slot was in the 
do^r of the attorney's office, and was markei " Letters," 
but the notice was not inclosed in a sealed wrapper 
direo'.ed to the attorney. This was not a proper deposit 
in the attorney's letter-box, because the notice was not 
inclosed, nor a deposit in a conspicuous place, within 
the meaning of the statute, because the office was not 
open. — Albany Law Journal, 
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By a cablegram from Paris we learn of 
the death of Mr. Justice Rainville at that 
city on the 6th instant The deceased was 
born in 1839, and was educated at St Hya- 
cinth© College and Laval University. He 
was associated for a time with the Hon. Mr. 
Chapteau, and subsequently with Mr. Joseph 
Dubamel, QC In 1876, he was appointed 
a justice of the Superior Court The Liberal 
party, then in power, had been so long in the 
cold shades of opposition, that there was a 
scarcity of lawyers of that side eligible for 
judicial position, and Mr. Rainville profited 
by it The young judge acquitted himself 
veil, even brilliantly, but in 1886, his health 
having failed* he retired on a pension, and 
baa since resided chiefly in Paris. 



Bmer v. Hanmm, in the Queen's Bench, 
England (25 L. J. Notes of Cases) was a case 
resembling in its. facts the recent Montreal 
case of the Dominion Oil Cloth Co. <fc CoaUier $ 
M. L. R., 6 Q. B. 268, and was decided upon 
the same principle. The plaintiff was a per. 
son employed as a lead worker in a rolling- 
mill It was his duty to guide the lead 
through the rollers. Sometimes the rollers 
failed to grip the lead, and then it was neces- 
sary to exert some pressure upon the lead. 
To do this the plaintiff had been in the habit 
of stepping over the cogs which drove the 
rollers, in order to get on the machine from 
a platform. On one occasion he did not take 
a sufficiently long stride, and his right foot 
slipped off the edge of the machine between 
the cogs and the engine, and was cut off. 
The plaintiff obtained a verdict and judg- 
ment in a county court but on appeal to the 
Queen's Bench the judgment was reversed 
by Coleridge, CJ., and Wills, J. The prin- 
cipal or sole ground on which the plaintiff's 
counsel relied, was that after the accident the 
cogs were covered over with a board so as to 
render a recurrence of the accident impos- 
sible. The Lord Chief Justice in his obser- 



vations repelled the idea that this was any 
evidence of negligence. His lordship said: 
11 There is a rolling machine and three or four 
small cogs which revolve, and which every- 
one who has to work the machine knows 
and can see. The plaintiff saw the cogs work- 
ing rapidly and stepped across them two or 
three times, when his foot slipped and he got 
entangled. Obvious common sense points out 
that if anyone crosses a machine in full 
action and clriven by steam he runs a great 
risk of entangling either his coat or trousers 
in the revolutions of the wheel, and damage 
follows. Now a perfectly humane man nat- 
urally makes it physically impossible that a 
particular accident which has once hap- 
pened, can happen again, by fencing or cover- 
ing, or, at any rate, making safe the particu- 
lar thing from which it arose. That however, 
is no evidence of, and I protest against it be- 
ing put forward as evidence of, negligence. 
A place may be left for a hundred years un- 
fenced when at last some one falls down it 
The owner, like a sensible and humane man, 
then puts up a fence, and upon this the ar- 
gument is that he has been guilty of negli- 
gence, and shows that he thought the fence 
was necessary, because he put it up. This is 
both most unfair and unjust It is making 
the good feeling and right principle of a man 
evidence against him. This is no evidence 
of negligence. Beyond this, in the present 
case, there was no evidence of negligence at 
all except the opinion of the inspector, who 
said he considered the place dangerous be- 
cause people going up the steps to feed the 
machine might slip, and if they did slip they 
might put out their hands, and if they put 
out their hands they might get them into the 
cog-wheel. Any thing might be dangerous at 
that rate. If a man slips anywhere near a 
steam engine and puts out a hand to save 
himself and the hand gets into the machin- 
ery, probably there is an end of his hand; 
but this does not show that there is negli- 
gence on the part of the owner of the steam 
engine because someone slips and does that 
which is perhaps irresistible. It is no proof 
of negligence against the owner of the en- 
gine." 
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EXCHEQUER COURT OF CANADA.* 
Ottawa, Jan. 19, 1891; 
Before Burbidgb, J. 
Brady v. Thb Queen. 
Petition of Right — Demurrer — Personal injuries 
received on public work — Negligence of 
Crown's servants — Liability of Crown 
therefor. 

Demurrer to petition of right. 

The suppliant alleged in his petition that 
on a certain date he was driving slowly along 
a road in the Rocky Mountain Park, N.W.T., 
when his buggy came in contact with a wire 
stretched across tho road, whereby the sup- 
pliant was thrown from his buggy to the 
ground and sustained severe bodily injury 
He further alleged that the Rocky Mountain 
Park was a public work of Canada, under the 
control of the Minister of the Interior and the 
Governor-in Council, who had appointed one 
S. superintendent thereof, that S. had notice 
of the obstruction to traffic caused by the 
wire and had negligently failed to re- 
move it contrary to his duty in that behalf, 
and that the Crown was liable in damages 
for the injuries so received by him. The 
Crown demurred to the petition on the 
ground that the claim and cause of action 
were founded in tort, and could not be main- 
tained or enforced. 

Held : That the petition disclosed a claim 
against the Crown arising out of an injury to 
the person on a public work, resulting from the 
negligence of an officer or servant of the Crown 
while acting within the scope of his duties 
and employment, and therefore came within 
the meaning of 50-61 Vic c 16,8. 16 (c) which 
provides a remedy in such cases.— City of 
Quebec v. Tlie Queen (infra) referred to. 

Demurrer over-ruled with costs. 

Hogg, Q.C., in support of demurrer. 

Chrysler, Q.C., and Lewis, contra. 



Ottawa, Jan. 19, 1891. 
Before Burbidgb, J. 
The Queen v. Thomas. 
Cancellation of a land patent— 33 Vic. c 3, s. 
32, s.-s. 4, and 38 Vic. c 52, a. 1—lmpro- 

•Early notes of oases to appear in Vol. 2, Exchequer 
Court Reports. 



vidence in granting patent— Indian gratui- 
ty, effect of half-breed sharing in. 

T., a half-breed, was on the 15th July, 1870. 
in actual peaceable possession of a lot of land 
in the province of Manitoba, previously pur- 
chased by him and of which he had been for 
some years In undisturbed occupancy. On 
the 3rd of August, 1871, he shared in the gra- 
tuity given to certain Chippewa and Swampy 
Cree Indians under a treaty then concluded 
with them, and in the years 1871, 1872, 1873 
and 1874 he participated in the annuities 
payable thereunder. But before taking any 
moneys under the treaty he enquired of the 
Commissioner who acted for Her Majesty in 
its negotiation, whether by accepting such 
money he would prejudice his rights to his 
private property, and was informed that he 
would not; and when in 1874 he learned for 
the first time that by reason of his sharing 
in such annuities he was liable to be account- 
ed an Indian, and to lose his rights as a half- 
breed, he returned the money paid to him in 
that year. Subsequently his status as a 
half-breed was recognized by the issue to 
him in 1876 of half-breed scrip. 

Held:— That under the Manitoba Act and 
amendments (33 Vict c 3, s. 32, e-s. 4, and 38 
Vict, c 62, s. 1) he was entitled to letters pa- 
tent for the lot mentioned. 

Aikins, Q.G, and Culver, Q.C., for Crown. 

Howell, Q. C, and Cumberland for Defendant 

Ottawa, January 19, 1891. 
Before Burbidgb, J. 
City op Quebec v. Thb Quxhn. 
Petition of Bight— Demurrer— Injury to pro- 
perty resulting from negligence of Crowi's 
servants on public work— Crown's liability 
therefor— 50-51 Vic, c 16, s. 16 {c)— In- 
terpretation. 
Demurrer to a petition of right 
The grounds upon which the petition was 
founded are as follows :— On the 19th of Sep- 
tember, 1889, a large portion of rock fell from 
a part of the cliff, alleged to be the property 
of the Crown, under the Citadel at Quebec, 
blocking up a public thoroughfare in that 
city, known as Champlain street, to such an 
extent that communication was rendered 
impossible between the two ends thereof 
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The suppliants charged in their petition 
that this accident was caused by the execu- 
tion of works by the Crown which had the 
effect of breaking the flank side of the cliff, 
the daily firing of guns from the Citadel, and 
the fact that no precautions were taken by 
the Crown to prevent the occurrence of such 
an accident The Crown demurred to the 
petition on the ground, inter alia, that no ac- 
tion will lie to enforce a claim founded on the 
negligence, carelessness or misconduct of the 
Crown or its servants or officers. 

Held: -There being no allegation in the 
petition that the property mentioned was a 
work of defence or other public work, or 
part of a public work, and it not ap- 
pearing therein that any officer or servant 
of the Crown had any duty or employment 
in connection with the property mentioned} 
or that the acts complained of were commit- 
ted by such officers while acting within the 
scope of their duties or employment, no case 
was shown by the suppliants in respect of 
which the Court had jurisdiction under the 
Exchequer Court Act, 50-51 Vic. c 16, s. 16 
(c) 

2. Sec 16 (c) of the said Act, is substantially 
are-enactment of R.S. C, c40, s. 11, and 
ander its provisions the Crown is liable in 
damages for any death or injury to property 
on any public work, when such death or 
injury arises either from the mis- 
misfeasance or non-feasance of any servant 
or officer ot the Crown while acting within 
the Bcope of his duties or, employment. 

3. The Crown's immunity from liability 
for personal negligence is in no way altered 
by section 16 (c) of the said Act. 

Demurrer allowed with costs, and leave 
granted to suppliants to amend petition of 
right 

Hogg, Q.C., in support of demurrer. 

Bcfcovrt, contra. 



Ottawa, Jan. 19, 1891. 
Before Bubbidgb, J. 
Bbhtband v. The Quben. 
Damages to property from Government railway 
—Tht Government Railways Act, 1881, 8. 
TJ—QairwnVs acquiescence in construction 
of culverts, effect of— Negligence of Crown's 
tenants— Estoppel 



The suppliant sought to recover damages 
for the flooding of a portion of his farm at 
Isle Verte, P.Q., resulting from the construc- 
tion of certain works connected with the In- 
tercolonial Railway. The Crown produced a 
release under the hand of the suppliant, given 
subsequent to the time of the expropriation 
of a portion of his farm for the right of way 
of a section of the Intercolonial Railway, 
whereby he accepted a certain sum " in full 
" compensation and final settlement for de- 
privation of water, fence rails taken, dam- 
" age by water and all damages past, present 
" and prospective arising out of the cftnstruc- 
" tion of the Intercolonial Railway," and re- 
leased the Crown " from all claims and de- 
" mauds whatever in connection therewith." 
It was also proved that although the works 
which caused the injury were executed sub- 
sequent to the date of this release, they were 
undertaken at the request of the suppliant 
and for his benefit, and not for the bene- 
fit of the railway, and that with respect 
to part of them, he was present when it was 
being constructed and actively interfered in 
such construction. 

Held :— 1. That he was not entitled to com- 
pensation. 

2. The Crown is not under an obligation 
to maintain drains or back-ditches construct- 
ed under 52 Vict c. 13, s. 4. 

Puuliot for claimants. 

Hogg Q.C, for the Crown. 

SUPERIOR COURT— MONTREAL* 
Plaidoyers eontradictoires—NSgation et com' 

pensation — Vette daire et liquide — Dom- 

magts. 
JugS :—lo. Que Ton ne pent dans un menie 
plaidoyer nier d'abord la dette, puis alleguer 
que dans tous les cas elle est compensee par 
un compte a compte, ces allegations 6tant 
contradictoires. 

2o. Qu'& une action sur compte pour vente 
et livraison de certaines march and ises, on 
ne peut opposer en compensation des dom- 
mages soufferts par suite de la livraison de 
marchandises de qualite* infeneure, mais en 
vertu d'un autre contrat que celui sur le- 
quel est bas£ Paction ; dans ce cas il faut pro- 
ceder par demande incidente.— Lafreniere v. 
McBean, Taschereau, J., 16 d6c. 1890. 

* To appear in Montreal Law Report* 7 S. C 
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Mtmowe de firais— Revision— Depositions— 
GamcU&fcnqutte. 

Jugi:— 16. Que lorsqueles depositions dlja 
prises dans nne cause sont prodoites dans 
une autre cause et portent le titre de oette 
derniere cause comma si elles eussent Itl 
prises en icelle, le procureur de la partie ad- 
verse a droit auz honoraires pourvus par le 
tarif pour transquestionner plus de cinq t6- 
moins ; il en serait autrement, si les deposi- 
tions eussent Itl copiles dans la cause mime 
ou elles avaient Itl prises et eussent Itl pro- 
duites dans la derniere cause avec un con- 
sentement & ce qu'eUes servent 

2a Qu'un conseil a l'enqulte doit Itre ac- 
cordl dans tons les cas ou il y a eu en- 
quite, quand bien mime elle ne consisterait 
qu'en oonsentement ou admission Icrits.— 
Banque d'Hochelaga v. Ewing, Gill, J., 23 dec. 
189a 

Ordre de paiementr-Dkharye^BesponsabUiti. 
Jugi.*— Que lorequ'un dlbiteur donne & un 
tiers un ordre de payer sa dette a son crlan- 
der pour son acquit, A mime l'argent que ce 
tiers a en mains lui appartenant, il ne cesse 
pas d'etre responsable vis-a-vis le creancier, 
quand mime celui-ci et le tiers aurait accepts 
l'ordre, s*il n'est pas payl*— Bernier v. Bra- 
> Jettl, J., 15 dec. 1890. 



Juridiction — Cause (Faction — Marchandises 
vendues par correspondance. 
Jugi:— Que lorsque des marchandises ont 
Itl en partie ordonnees et achetees & Mont- 
real, et que le reste a Itl ordonnl et achetl 
par lettre du dlfendeur an demandeur, la 
cause d'action a originl & Montreal ou Pac- 
tion peut Itre intentee pour le tout— Cart- 
wright v. McCaffrey, Jetted J., 9 dec. 1890. 

Prisonnier — Pension alimentaire--Si{prifioation, 
Jugi:— Que la requite faite par un prison- 
nier incardrl en matiere civile, par laquelle 
il demande une pension alimentaire en vertu 
de Particle 790 du C P. C, est une instance 
nouvelle, et que la requite doit Itre signifies 
an creancier ; la signification & son procureur 
ad litem n'est pas suffisante.— Bastien v. Char- 
bonneau, Gill, J., 11 dec. 189a 



OOTJB SUFfiRIEURE. 

MaIjBatb, 9 man 1885. 
Coram Gdcon, J. 

Dmb B. Labxbgi y. EiciLBLABKBGaes-qoalit^ 
Donation— Rente viagere et alimentaire. 

Juoft:— lo. Que la reference d des arbUrespour 
fixer la rente viagere 9 fans Facto de donation, 
pour constUuer un.arbitrage en conformity 
avec les articles 1341 et suivants du Code 
P. C, nepeut itre faite qvfau moyen <ftm 
ode de compromis par Scrit consenti par 
les parties suivani les articles 1344 rt 

1345, a p. a 

2. Que cetto reference rienlen pas ala demande- 
resse, le droit d une action ordinaire pour 
favre fixer par la Cow la rente viagere au 
lieu de la fairs fixer par arbitrage. 

3a Que la demanderesse n'itaU pas tenu de 
montrer aucune cause sphciale de misinUlli- 
gence, mats qu'ti hd suffisaU de quitter U 
toit des hiritiers tenus de hd payer une 
rente viagere. 
Jugement : — 

" Attendu que la demanderesse alUgue que 
par acto de donation entre vife, enregistrl sui- 
vantla loi, passl devant Mtre Hudon, no- 
taire, le 16 aout 1866, la demanderesse et son 
rnari Joseph Bergeron; donnlrent k leur fils 
Ferdinand Bergeron, presents Facte de dona- 
tion et Pacceptant, une certaine terre et tons 
leurs biens mobiliers, et qu'entre autree 
charges stipulleB, il fut specialement con vena 
que le dit donataire, see hoirs et ayant cause, 
seraient obliges dejoger, nourrir et entrete- 
nir les dits donateurs, leur vie durant, et, au 
cas de mlsintelligence, les dits donateurs 
pouvaient se faire fixer, par arbitres nom- 
mls en la manilre accoutumle, une pension 
alimentaire que seraient obliges de leur 
payer, le dit donataire, ses hoirs et ayant 
cause ; que les dits Joseph Bergeron et Fer- 
dinand Bergeron sont depuis decedls, et que 
ce dernier a laisel comme hlritiers ses en- 
fant* issus de son mariage avec Louise Mc- 
Nichoi, lesquels enfants sont les mineurs 
auxquels le dlfendeur a Itl suivant la loi 
nomml tuteur; que vera le ler octobre 1883, 
ja demanderesse par suite de mlsintelligence 
a quittl le domicile de feu son fils Ferdinand 
Bergeron, et qu'elle a depuis cease d'&re 
logee, nourrie et entretenue aux dlpens des 
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dite mineurs,' que 1* veuve de Ferdinand 
Bergeron avait convole* en secondes noces> 
et que la Tie commune de la demanderesae 
avec sa brae et ce second mari, etait 
devenue tres-penible a la demanderesae; 
qoe k 8 mai 1884, par arbitres nom- 
mea et choisis en la maniere legale 
et accoatumee, par les parties en cette cause, 
la pension viagere et annuelle de la dite de- 
manderesse fut fixee a la majority d'iceux, A 
la somme de $55 par annee A etre payee en 
trois paiementa eganx ; que la dite somme 
de $55 est a peine Buffisante pour lui procurer 
le plus stricte necessaire; que comme heri- 
tiere du dit Ferdinand Bergeron, le donataire 
ci-deasus nomml, las dite mineurs'sont tenus 
de payer a la demanderesae a titre de pen* 
sion alimentaire annuelle la somme de $55 ; 

" Attendu que la demanderesae conclut a 
ce qne le defendeur ea-qualite" aoit condamne 
a lm payer, a titre de pension alimentaire 
viagere, la dite somme de $55 courant annu* 
ellement et d'avance, en trois paiementa 
eganx, avec en outre la somme de $27.50, 
montant des arrirages echus depuis le ler 
octobre 1883, et les dlpens ; 

"Attendu que le cWendeur ea-qualite a 
plaids a cette action: 

lo Que les parties en cette cause choi- 
aiient comme experts, pour ^valuer la dite 
rente, savoir, le defendeur ea-qualite, le 
nomine Alexis Gaudreau, et la demande- 
resse, le nomm6 Fortunat Harvey, et que 
celnwa fixa la rente a $55 par annee, et 
Fantre a $25, et qu'ils firent ainsi cbacun un 
rapport; qne le nomine" Maxime Villeneuve 
qui parait au rapport des experts comme 
tieft-expert, n'a pas et6 nomme du consente- 
fcent du defendeur ea-qualite ni de Pexpert 
Alexis Gaudreau ; que les procgdes des dits 
experts et leur rapport sont illegaux pour 
diverse* autres raiaons qu'il a gnumerees, et 
qu*il demande que le dit rapport aoit declare 1 
illegal et Taction dgboutee quant A present 
avecdepens; 

So Qa'aucune cause de m&intelligence 
neriste entre la dite demanderesae et le d& 
fendeur qui est pret et a toujours ete pret, et 
qn'il as declare encore pret, en sa quality de 
tateur, de recevoir A eatable la dite demande- 
reass, et de remplir A son egard les charges 
mentionnees en Pacte de donation si elle 
vientdemeorer avec ltd; 



3a. Que la succession de Ferdinand Ber- 
geron est pauvre et que la jort affe'rente aux 
heritiers de ce dernier est insuffisante pour 
acquitter la rente reclamee en cette cause et 
pour pourvoir aux plus pressants besoins des 
dits heritiers qui sont en bas age ; que les 
biens donnes ne donnent pas un benefice de 
$50 par annee ; que Pun des donateurs 6tant 
mort, la demanderesae n'aurait droit qu'A la 
moitie de la rente mentionnee en Pacte de 
donation, et qu'elle n'a pas droit A une rente 
de plus de $25 ; 

" Attendu que le defendeur conclut au ren- 
voi de la dite action avec depens ; 

"Considgrant que le dit acte de donation 
s'exprime comme suit:— "Que tant et si 
"longtemps que les dits donateurs n'exige- 
" ront pas de rente et pension viagere et ali- 
u mentaire, qn'ils seront par le dit donataire* 
"sea boirs et ayant cause, loges, couches, 
M nourris, chauffea, eclairta, entretenus, rac- 
* • commodes et blanchis, tel qu'ils Pont ton- 
u jours 6te jusqu'A ce jour, et mieux si faire 
"se pent, et dans le cas de mesintelligence, 
" ils feront fixer une rente et pension viagere 
" et alimentaire par arbitres par eux choisis 
" A cet effet, A la maniere accoutumee et A la 
" premiere demande des donateurs et d'apres 
il la valeur des auadita biens donnes;" 

" Considerant que cette reference A des ar- 
bitres, pour constituer un arbitrage legal en 
conformity avec les articles 1341 et suivants 
C P. C, ne pouvait ensuite,lorsqu'eI]e serait 
requiae, etre fait qu'au moyen d'un acte de 
compromis par ecrit, consenti par les parties 
avec toutes les exigences des articles 1344 et 
1345 G. P. C, ce que les parties en cette cause 
n'ont pas fait, et, en consequence, le rapport 
produit en cette cause n'etant pas eigne* des 
parties Je defendeur es-qualite ayant speciale- 
ment refuel de le signer, ne pent etre une 
aentence arbitrale aux termes des articles du 
titre 8eme de la Seme partie du dit G P. C ; 

"Mais conaiderant que cette clause de 
Pacte de donation n'enleve pas a la demande- 
resae le droit A une action, suivante poursuite 
ordinaire pour faire fixer et determiner par 
la Cour la dite rente viagere, au lieu de la 
faire fixer par arbitrage etabli par un com- 
promis (Stuart's reports, p. 152, Scott etalx. 
The Phoenix Auurance Co;) 
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" Considerant que la demanderesse a alle- 
ge et prouvG qoje la dite rente viagere qu'elle 
a, aux termes du dit acta de donation, droit 
d'obtenir des bentiers da dit feu Ferdinand 
Bergeron, s'eleve a $55 par annee, eu egard 
aux biens donnes a celui-ci ; 

" Considerant que la demanderesse pour 
avoir droit a cette dite rente, n'est pas tentte 
de montrer aucune cause speciale de mesin- 
telligenoe, mais qu'il lui suffit de laisser le 
toit des heritiers du dit Ferdinand Bergeron, 
et de s'en aller resider ailleurs ou U lui sem- 
ble bon ; 

" Considerant que les moyens de defense 
du dlfendeur es-qualite" ne sont fondes ni en 
fait ni en droit, qu'il n'a pas mgme demands 
la nomination d 'experts ou d'arbitres sous 
Tautorite de cette Cour, en cette cause, pour 
fixer cette dite rente, et qu'il a eu tort de con- 
clude au renvoi de Taction ; 

" Considerant que la dite action doit etre 
maintenue, mais que la demanderesse n'ade- 
montre aucune raison pour obtenir des arrea- 
rages anterieurs a Paction, la seule mise en 
demeure legale de fixer la dite rente etant la 
preaente action ; 

'• Condamne le deTendeur es-qualite a payer 
a la demanderesse la somme de $51.03, pour 
la dite rente viagere, a compter du 27 mai 
dernier (date de P assignation) a aller au ler 
mai procbain, 1885 ; et en outre condamne le 
dit defendeur es-qualite a payer a la de- 
manderesse annuel lement une somme de 
$55 pour lui tenir lieu de rente viagere, telle 
que stipulee au dit acte de donation, la dite 
somme de $55 payable en trois paiements 
egaus de $18.33 1-3 cbacun, lesquels paie- 
ments se feront tous les ans d'avance, aux 
ler de Janvier, de mai et de septembre, a 
commencer le ler mai procbain, la dite rente 
viagere devant s'eteindre au deces de la de- 
manderesse, et condamne le defendeur es- 
qualite a payer a la demanderesse les frais 
de Taction disiraits, etc. 71 

C. Angers, proc. de la demanderesse. 

J.S. Perrault, proc. du defendeur es-qualite\ 
(a a.) 



OOUE DE CIRCUIT. 

Sagubnay, 28 Janvier 1883. 
Coram A. B % Routhibb, J. 
B. Dufour v. J, Dufouk. 

SaiM^evend\cat\<m—RStentevr~FrvUs et 
revenus. 

Jucfe :— Que le rilenteur <ftm immeuble jut- 
qtfd. liquidation et remboursement de tt* 
dSpenses et ameliorations, a droit (Pen per- 
cewir les fruits et revenus, sauf & en rendn 
compte au proprUtaire. 

Le demandeur alleguait dans son action : 

Que par jugement du 12 mai 1882, il avait 
ete declare proprietaire d'un certain immea- 
bles, les impenses et ameliorations faites par 
le defendeur et les fruits et revenus qu'il 
avait percus devant etae evaluee par ex- 
perts; 

Que dans le cours de mars et avril 1882, 
alors que la cause eiait en deiibere, le defen- 
deur prevoyant que le jugement lui serait 
defavorable, avait fait couper sur la dite 
terre cinquante cordes de bois valant $75 ; 

Que le premier fevrier 1883, des experts 
avaient ete nommes avec instructions d'e va- 
luer les impenses et ameliorations et lea fruits 
et revenus, a venir a T institution de Taction 
seulement, savoir : au 12 mai 1882 ; 

Que conhlquemment les dits experts ne 
pourraient legalement e valuer le dit bois ; 

Et le demandeur concluait a oe que la 
8aisie-revendication du dit bois pratique par 
lui fut declaree valable, etc. 

Le defendeur invoqua le jugement Tauto- 
risant a garder la possession de Timmeuble 
jusqu'a ce que les impenses et fruits fu-sent 
liquides, et pretendit que tout au moins U 
avait droit de garder la possession du dit 
bois jusqu'au jugement final. 

Jugement :— La Cour, etc. . • • 

" Considerant que le demandeur n'a pas 
prouve les ailegues de son action en cette 
cause ; 

Qu'en vertu du jugement de la Cour Supe- 
rieure de ce district, en date du 12 mai 1S6D, 
invoque dans Taction en cette cause, et qui a 
declare le demandeur proprietaire de Tim- 
meuble decrit en la dite action, le defendeur 
a droit de retention sur le dit immeuble jus- 
qu'a ce qu'il soit rembourse des impenses et 
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ameliorations par ltd faites, saof deduction 
dee fruits at revenus; 

Que las impenaes et ameliorations auxquel- 
lea a droit le de*fendeur, ne paraissent pas 
avoir et6 liquidees et payees, et que le droit 
de retention du defendeur subsists encore ; 

Qn'a titre de rgtenteur du dit immeuble, le 
defendeur a droit d*en percevoir les fruits, 
i charge d'eo rendre compte au demandeur, 
et de lea imputer sur les impenaes et amelio- 
rations que le demandeur lui doit, et qu'il 
avait droit en consequence de con per le bois 
reveodique en cette cause, sauf a en rendre 
compte, mais que le demandeur n'a pas droit 
de saisir et revendiquer le dit bois com me 
lui appartenant, au moins quant a present ; 

44 Renroie Paction du demandeur en cette 
cause avec dlpens di straits au procureur du 
defendeur, sauf le recours du demandeur 
pour se faire rendre compte du dit bois etdes 
autre* fruits et revenus du dit immeuble' s'il 
vaUeo." 



'STATISTIQUE JUDICIAIRE" 
Monsiewr le Mdactevr : 

H se fait depuis quelques annees, a Mont- 
real, one publication improprement appelee 
" Statistiques Judiciaires," sur laquelle il est 
bon d'edairer le public et d'attirer 1'atten- 
tion du barreau au prestige duquel elle porte 
stteinto. 

One la profession d'avocat a laquelle le 
pays doit sea legislateurs, ses juges et ses 
bommes plus distinguea soit decline du rang 
efe?e qu'elle occupait autrefois ; qu'elle soit 
regarded aujourd'bui comme une profession 
mercantile, pour tomber domain dans l'opi- 
nion au niveau d'un simple metier, plus ou 
moins consider^ selon qu'il rapportera plus 
on moins de gros sous, il n'est plus permis 
dendouter. Et cela s'explique facilement 
quand on constate 1'apathie du barreau pour 
lout oe qui touche a son honneur et a sa di- 
pitl ; lorsque nos 6ducateurs, au lieu de de- 
tainer le flot envabissant qui porte la 
jamesse vers les professions liberates, se 
%ient pour abaisser toutes les barri&res sur 
sa route ; quand enfin nos legislateurs se 
chaigent d'oovrir toutes grandes, a tout ve- 
aant, las portea qui y donnent.acces. 



CTest sans doute dans le mercantilisme 
professionnel ou est tombe le barreau que 
les auteurs de la publication dont je vais 
parler peuvent trouver jine excuse & son 
existence. 

Avant d'aller plus loin, peut-etre serait-il 
bon de faire connaitre l'idee premiere, l'ori- 
gine de cotte ing£nieuse " Statistique." 

A quel motif est due cette publication qn'en 
France le conseil disciplinaire de l'ordre des 
avocats eut fait interdire sur le cbamp; que 
les Amencains a l'esprit inventif n'ont pas 
encore i magi nee et qui malbeureusement 
etait destinee a voir le jour et a prendre 
de fortes racines sur notre sol, ou, 
toutes les tibertes, celles qui amoindris- 
sent, comme celles qui lie vent, se coudoient 
Elle e*t due, ce n'est un secret pour person- 
nes. a la vanite d'un poseur qui crut donner 
une preuve irrefutable de son genie et ecra- 
ser son ancien associe, devenu son rival de 
gloire, en publiant le chiflre extravagant du 
nombre de ses causes inscrites dans les re- 
gistres officiels du protonotaire. Mais il y a 
tout lieu de croire qu'il donnerait aujour- 
d'bui le double de la sonime que lui couta la 
premiere liste pour faire disparaitre celles 
qui la suivirent 

Et ces listes sont-elles exactes? II est dif- 
ficile de le croire si Ton compare entre eux 
les deux etats statistiques des causes de la 
Cour Superieure publies cette annee; et il 
est plus difficile encore de le constater d'une 
maniere certaine. D'apres Tune de ces listes, 
MM. Greenshields & Greensbields anraient 
eu 338 causes, et d'apres l'autre 294. La dif- 
ference— 44 causes — est considerable. Elle 
pouvait valoir ideux avocats l'honneur d'etre 
inscrits au nombre des bureaux importants 
de cette cite ! ! Puis 44 causes bien ad mi- 
nistries ne sont pas d'un mince revenu ! Les 
enlever a ces messieurs eut 6te un injustice 
leur donnant droit de crier au voleur, de 
meme que la generosite du statisticien leur 
aurait bien permis de lui payer un peu plus 
cber la feuille destinee & les placer aux yeux 
du public a la t£te du barreau de Montreal. 
C'est un exemple entre cent 

II suffira, je Pespere, pour faire juger de 
l'exactitude de ces listes. En les consultant 
on s'apercoit qu'elles different dans chaque 
•cas. 
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Donnent-eDes one idle des revenus d'nn 
bureau? 

Evidemment non. 

Prenez le bateau da MM. Geoffrion et Cie, 
le quatri&me sur one de ces listes. Croit-on 
qu'il echangerait ses revenus contre oeux des 
bureaux mentionnes avant lui? N'en pour- 
rait* on pas dire autant du bureau de MM. 
Laflamme et Cie, le 19me, de MM Duhamel 
et Cie, le 20me, de MM. Robertson et Cie, le 
39me, de MM. Bethune et Cie, le 87me (je 
rougis de l'ecrire) sur Tune de ces feuille* ? 
Ces bureaux, chacun le sait, oomptent parmi 
leurs clients de puiasantes corporations, de 
grandee institutions finanti&ree et des mai- 
sons de commerce importantes dont quel- 
ques-unes patent annuellement a leurs avo- 
cats des sommes enormes. A part cela ils 
recoivent pour examen de dossiers, opinions 
ecrites ou verbales, ou comine conseil ou pour 
retenues dans des causes importantes, des 
honoraires considerables. 

Entendons-nous bien. Je ne veux pas 
dire que les avocats dont les noms precedent 
oeux que je viens de mentionner ne joui&sent 
pas de clienteles lucratives. Loin de moi une 
telle pen see* Je prouve tout simplement que 
le rang donnl aux bureaux mentionnes sur 
les listes dont il s'agit, n'est pas le critgrium 
an moyenduquel il faille juger de leur gain 
reepectif. 

Ces listee prouvent-elles la valeur intellec- 
tuelle, le mente professionnel et la position 
au barreau des avocats qu'elles nomment ? 
Cent foifl non. 

Les comparaisons etant toujonrs odieuses, 
je m 9 ab8tiendrai d'en faire, et je ne nommerai 
que lee avocats pour qui la publication de 
ces listes est une injure en m6me temps 
qu'une injustice. 

Si toutes les qualites qui constituent reelle- 
ment le merite professionnel eussent servi de 
guide aux auteurs de cette publication, qui 
auraient-ils nommes avant MM. Laflamme, 
Geoftrion, Lacoste, B&que, Bernard, Bethune 
et Robertson? verrait-on si loin sur ces 
listes des avocats d'une valeur reelle comme 
MM. Prevost, C.R., Taillon, C.R., F. X. Ar- 
chambault, C.R., J. L. Archambault, C.R., 
Grenier, C.R., Curran, C.R., Davidson, C.R., 
Dunlop, GR, Morris, C.R., Lafontaine, Bonin, 
L. H. Archambault, Lafleur, P. H. Roy, Le- 
boBufetpluaieursautres? 



Combien, parmi les innommes dont les 
noms se pressent dans ma memoire et com- 
mandent a ma plume de les ecrire, occupe* 
raient un rang honorable dans une liste a 
laquelle la valeur intellectuelle, le talent et 
les connais8ances legates serviraient de base. 
Et pourquoi me refuserai-je le plaisir aussi 
dllicat que desinteresse de nommer MM. 
Roy, C.R., Lunn, C.R., anciens batonniers ; 
Hche, C.R., Macrae, C.R., Cramp, C.R., Fon- 
taine, ancien magistrat ; Ethier, CLR., IHA- 
mour, L. Laflamme, et de leur rendre ainsi 
un hommage bien mgrite? Je reconnais 
d'ailleurs que le but des auteurs de cette pu- 
blication n'a pas Ste" d'assigner a chacun la 
place due a sa position au barreau. Je n'at- 
taque ni leurs motifs ni leur bonne foi lis 
se livrent a une industrie r&nuneratrice et 
speculent sur la vanity mal placee des avo- 
cats qu'ils inscrivent sur ces listes, comme 
d'autres speculent sur la betise humaine. 
Je m'arre'te ici, de peur de devenir blessant 
envers certains ramasseurs de causes, dont 
les noms sont synonymes d'indelicatesse pro* 
fessionnelle, qui devraient rougir du rang 
usurpe qu'ils occupent sur ces listes. 

Quels moyens le barreau, par l'entremise 
de son conseil, prendra-t-il pour remettre les 
choses dans leur 6tat normal et retablir 
parmi ses membres l'ordre et le rang com- 
pletement renverses ? Que fera-t-il pour se 
proteger contre les tentatives presque hen- 
reuses de le mettre au rang d'une boutique 
de commerce? Va-t-il s'6mouvoir d'untel 
e* tat de choses et prendre l'initiative de quel- 
que reTorme proprea lui rendre l'estime et b 
consideration dont il jouissait jadis ? 

En attendant qu'il agisse, cette publica- 
tion se pourBuivra, augmentle, il y a lieu de 
le croire, d'une liste indiquant le nombre 
des jugements rendus par chaque juge de la 
Cour Supe>ieure et renversee par la Cour de 
Revision et la Cour d'Appel. Et ces listes 
trouveront toujours, comme au temps de 
Boileau, 

" Des marchandf poor les rendre et des sots pour les 

Diw." 

Sans compter que le public aura peut-etre 
encore la naivete* de croire qu'elles signifient 
quelque chose, tandis qu'eUes ne signifient 
rien du tout 

J'ai l'honneur d'etre, etc., 

A-BTHUB GlOBBHSET. 
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A letter of Mr. Gladstone, written to his 
tutor in 1830, shows what some elections 
were like within the time of a living politi- 
cian. He refers to the Liverpool election: 
" The current rumor is that Ewart's expenses 
ate £36,000, and Denison's £46,000 ; but my 
brother says Ewart's are the greater of the 
two, and he knows Denison's to be £41,000. 
Ewart's party have had no public subscript 
tion opened, and are therefore at liberty to 
call their expenses what they choose; but 
LVnigon's are necessarily revealed. About 
£19,000 has been subscribed for him. The 
election, they say, is absolutely certain 
to be set aside, and Denison will probably 
come in on the next opening." In open and 
shameless corruption, at least, it is not pro- 
bable that* our predecessors will ever be 
eclipsed. 



The English bar do not find their quasi 
official series of reports much of a success. 
The reports are not equal to the work of the 
old independent reporters. In fact, notwith- 
standing the enormous bulk of the new pub- 
lication, four other independent series still 
exist, and are sustained by the profession. 
The Law Quarterly Review observes : — " What 
a your proposition of law ? the late Lord Jus- 
tice James would say to a counsel who was 
bungling his opening with a confused state- 
ment of facts. ' What is your proposition of 
law? 'the distracted reader of the Chancery 
Law Reports might well exclaim in coming 
upon the portentous head-note of nearly two 
pages of small print to The Sheffield Building 
Society r. Aizlewood, L. R. 44 Chanc Div. 412, 
and the exclamation might be repeated in a 
'crescendo' of despair as case after case met 
his eye with nearly a page of head-note. An 
epitome of a case is not, as the editors of the 
law reports seem to think, a head-note at all. 
A head-note is or should be the key to the 



case, the clue of legal principle which we 
can follow as we progress through the intri- 
cacies of the report On the clearness, the 
conciseness, and accuracy of the head-note* 
the value of the report very much, if not 
mainly, depends. It is, therefore, a great 
pity that more pains are not taken by those 
responsible for the law reports to give 
the 'legal pith' of the decision and no 
more." 



NEW PUBLICATION. 

The Law of Bills of Exchange a$d Promis- 
sory Notes, being an annotation of "The 
Bills of Exchange Act, 1890," by Edward 
H. Smythe, Q. C.—Publishers, ?he J. E. 
Bryant Company, Toronto. 

The author of this work disclaims any in- 
tention of writing an exhaustive treatise 
upon the subject of bills and notes. He says 
the works of Byles, Daniel, Chitty and 
others, so fully cover the whole ground that 
at present it would seem unnecessary to do 
so. We find the work, therefore, compressed 
within the moderate limits of about 200 
pages, of which the text of the Act occupies 
half, and only some three hundred cases are 
cited, the references to Quebec decisions 
being especially meagre and incomplete. Dr. 
Smythe has not, therefore, produced a work 
which compares with the learned and com- 
prehensive treatise of Mr. Hodgins, no- 
ticed in a previous issue (vol. 13, p. 401). 
Nevertheless the reader will find some val- 
uable features in it The changes made by 
the Act in the law of Ontario are set out in 
detail at pp. 2, 3 and 4. The sections of the 
Imperial Act which formed the basis of the 
Canadian Act are carefully referred to in the 
notes, and the differences are pointed out; 
and Under the title " Crossed Cheques " some 
useful information is given. 

The work seems to be carefully and ad- 
mirably arranged, and can be commended 
for use among those who desire a book free 
from much detail or complexity. 

The publishers have done their part in 
an extremely creditable manner, the paper 
and typography being all that could be 
desired. 
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LE JUQE RAINVILLE. 

M. le juge Rainville est mort, ft Paris, le 7 
courant, de la longue et penible maladie qui 
Pavait forcg, il y a cinq ans, de prendre sa 
retraite. 

N6 a Ste-Marie de Monnoir le 16 decern bre 
1839, M. Rainville fit son cours classique au 
college de St-Hyacinthe, puis alia faire son 
droit a lTJniversite' Laval a Quebec. II suivit 
en mtoe temps le bureau de Phon. M. Tes- 
sier, aujourd'hui juge a la Cour d'Appel. M. 
Tessier ne tarda pas a remarquer les aptitu- 
des surprenantes de son jeune Sieve pour 
P&ude du droit, et il Pa toujours suivi en- 
suite, avec interet, dans les diverees pnases 
de sa caniere professionnelle, heureux de le 
voir juBtifier ses previsions et obtenir le suc- 
cds qu'il lui avait preclit 

En 1862, M. Rainville 6tait admis a la pra- 
tique de la profession d'avocat II vint se 
fixer a Montreal ou il entra en socigtS avec 
M. L. W. Sicotte, aujourd'hui greffier de la 
Couronne. Quelques annees plus tard il s'as- 
sociait a M. Chapleau, main tenant Secretaire 
d'Etat, puis ft M. Joseph DuhameL Par une 
singuliere coincidence, pendant qu'il prati- 
quait en soci^te avec M. Chapleau, il fut, 
durant quelques mois, le patron de son futur 
remplacant sur le banc, ft Montreal, M. le 
juge Gill qui, peu apres, common ca par aller 
le remplacer au bureau de M. Tessier ft 
Quebec. 

En 1868, M. Rainville Spousa Mademoi- 
selle Herminie Drolet, soeur de M. Gustave 
A. Drolet II n'en eut qu'un seul fils, M, 
Gustave Rainville, qui survit ft son pere et & 
sa mere deceMee depuis plusieurs annees. 

M. Rainville prit rapidement au Barreau, 
la place que lui meritaient ses talents. Le 
10 decembre 1873, il etait appele ft une 
dee chaireB d'enseignement de Puniversit6 
McGill, dont il £tait docteur en droit, et il 
s'acquitta pendant plusieurs annees de cette 
t&che, avec le plus grand succes. L'Univer- 
sit6 Laval avait aussi, dans ces derniers 
temps, octroye* le titre de docteur en droit ft 
son ancien eleve. 

Le 3 fevrier 1876, sur la recommandation 
pressantede ses amis politiques, M. Rainville 
etait nomm6 juge de la Cour Supeneure, ft 



Montreal, en remplacement de M. le juge 
Beaudry, dece*d& Cette nomination fut ao 
cueillie avec la plus vive satisfaction par tous 
les membresdu barreau, sans distinction de 
partis politiques. L'hon. M. Blake e*tait alora 
ministre de la justice, et quelques semaines 
aprSs, celui qui ecrit ces lignes avait Pocca- 
sion d'entendre, un soir, les nombreuses feli- 
citations que M. le minstre recevait sur Pheu- 
reux choix qu'il avait fait 

Aussitdt en charge, M. Rainville se mit ft 
Poeuvre, et il n'est personne au barreau qui 
ne se rappelle le soin et Pardeur qu'il mettait 
ft Paccomplissement de ses devoirs judi- 
ciaires. 

Esprit clair, jugement sain, profonde con- 
nai8sance du droit, perception rapide, grande 
facilite de travail, tout contribuait ft faire de 
M. Rainville un des juges les plus distingues 
de cette province. D'une nature calme et 
froide, il 6tait cependant ardent ft la besogne 
et passionnG pour Peiude, et il 6tonnait tout 
le monde par le travail incessant et conscien- 
cieux auquel il se soumettait avec un bon 
vouloir que la maladie seule r6uss1t ft vaincra 

Aussi peut-on dire avec verity qu'il est 
mort ft la peine. Nul doute, en effet, que le 
travail excessif qu'il s'est impose" pendant sa 
carriere judiciaire, faisant toujours plus que 
sa part afin d'aider ses collegues ft repondre 
aux be8oins de ce district le plus surcharge 
d'affaires de toute la province, nul doute, 
disons-nous, que ce travail excessif a 6t£ la 
cause principale de sa maladie et de sa mort. 

Bien que trop malade, depuis sa retraite, 
pour esperer pouvoir se remettre jamais a 
aucun travail regulier, sa passion pour P6- 
tude du droit elait si vivace que son plus 
grand plaisir, pendant ces cinq dernieres an- 
nees de sa vie, Itait, lorsque la maladie le lui 
permettait, d'aller entendre chaque jour, ces 
grands professeurs de Paris dont la science 
profonde et la clart6 d'exposition donnait a 
son esprit si lucide, les plus vives jouiasances 
et la plus entiere satisfaction. 

La mort de M. Rainville sera longtemps 
regrettee par ses amis et ses admirateurs 
tant au Barreau que sur le Banc. 

J. 
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DECISIONS AT QUEBEC* 

Taxes tficole— Dissidents — Corporation irrigur 

H&ementjormie et eocistant de facto. 

Jug£: — Les commissaires d'ecole ne peu- 
vent paB prflever de cotisations soolaires sur 
le> dissidents qui ont obtenu lour union aux 
syndics d'une municipality voisine en vertu 
<le la 32 Vict, ch. 16, s. 16, lore meme que la 
procedure prise pour effectuer cette union a 
tte irreguliere. 

On ne pent, dans une action pour cotisa- 
tions, mettre incidemment en question la 16- 
calite de l'existenee d'une corporation cons- 
titnee de facto depuis plusieurs annees. — Com- 
?Tii**aire9 (Ticole du village de I/xuzon v. Davie, 
<'.3L, Casault, J., 11 oct. 1890. 



>\uLTooadan Ugale — DSbitevr personnel et dtbi- 
tew rid — Paiement de la dette commune. 

Jngt: — Le preneur par bail emphyteoti- 
•jue, qui concede une moitie de l'immeuble 
bailie, a la charge par son sous-preneur de 
payer la moiti£ du canon, et qui, ensuite, en 
iert la totality au bailleur principal, est su- 
broge aux droits hypothgcaires de ce dernier 
o-ontie le sous-preneur pour la moitie dont 
cehji-ci est tenu hypothecairement 

Pour que la subrogation soit acquise a Tun 
<Je deux debiteurs qui paie leur dette com- 
mune, il n'est pas nlcessaire qu'ils y soient 
tenus de la meme maniere ; il suffit qu'il y 
ait co-obligation des deux, lors mflme qu'elle 
he rait personnelle pour Pun et simplement 
rrelle pour l'autre. — Gingras v. Gingras, et 
Toz^rr, C.&, Casault, X, 21 oct 1890. 

V'ntt de marchandises en entrepdt de douane — 
Droits de Vacheteur — Gage par endos de 
recw de garde-magasin — Durie du droit 
de gage — Insolvabiliti de Vacheteur, 
Jugi: — 1. Les marchandises vendues, pen- 
•lant qu'elles sont en entrepot de douane, res- 
teat, tant qu'elles n'ont pas ete transferees 
fcaivant les formes speciales exigees par les 
iois de douane, en la possession du vendeur, 
et ;eur mise en gage pour avanees a Pache- 
teur, par Pendossement que fait celui-ci des 
rtr^ua du garde-magasin propria taire de l'en- 
trepot prive de douane ou elles sont deposees, 
nV*t effectif qu'apres ce transfert, ou leur ac- 
quit en douane par le vendeur. 



2. Le droit de gage confe>6 par endosse- 
ment de recu de garde-magasin ne dure que 
six mois. 

3. Le vendeur de marchandises en entre- 
pot de douane n'est pas tenu de les livrer, 
quand, depuis la vente, Pacheteur estdevenu 
insolvable. — McNider v. Beaulieu, C.S., Ca- 
sault, J., 21 oct 1890. 

Ratiivay Company— Running powers — Accident 
— Damages. 
Held :— That a railway company is respon- 
sible in damages for injury caused by the 
train of another company to which it has 
granted running powers over its track- — 
Canadian Pacific P. Co. & Falardeau, in ap- 
peal, Dorion, C. J., Tessier, Cross, Church, 
Bosse, J J. (Dorion, C. J., and Church, J., diss.), 
Oct. 5, 1889. 

CJiemins de front — Obligation de les clore. 

Jug£:*-L& loi, qui met a la charge des pro- 
pri£taires riverains l'entretien des chemins 
de front, ne leur impose nulle part l'obliga- 
tion de les clore. II s'en suit que lorsque 
cette obligation ne leur a pas eHe" imposee par 
Pautorite municipale, la corporation munici- 
pal, chargee de veiller a Pex^cution de la loi 
par les particuliers qui la composent, n'y est 
pas tenue non plus,et n'est pas responsable 
des dommages qui peuvent resulter de 1' ab- 
sence de clotures sur un chemin de front 

Sernble, cet inconvenient etant public et 
souffert par tout le monde, ne donnerait pas 
lieu a une action en indemnity meme si la 
corporation etait passible d'amende pour n'a- 
voir pas fait clore le chemin. — Croteau v. Cor- 
poration de St-Christophe, en revision, Casault, 
Caron, Andrews, J J., 31 oct. 1890. 

Avanees conditionnelles — Realisation de la con- 
dition — Cession de biens par une sociiti. 
Jugi: — Lorsque le curateur a une cession 
de biens fait a un des creanciers une avance 
sur un dividende futur, a la condition que la 
somme avancee sera remboursee "si une dif- 
ficult 6 surgit dans la distribution du produit 
de biens c6des," cette condition se trouve 
realisee par le fait que la socielS, dont le cre- 
ancier touch ant l'avance est membre, fait 
cession de ses biens. Cette cession compre- 
nant les biens particuliers de chacun des as- 
socies, les dividendes dus & l'un de ces dex- 
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niezs par le curateur ft one autre cession, de- 
viennent payables an curateur a la cession 
de la soci*te\— Bidard v. RobiiaiUe, en revi- 
sion, Casault, Caron, Andrews, JJ., 31 oct 
1890. 

Petition d'ilection — Officier-rapportevr — 
CautionnemenU 
JugS :— Lorsque, dans une petition d'elec- 
tion, le pltitionnaire se plaint de la conduite 
de Pomcier-rapporteur, et demande que rejec- 
tion soit annulee ft raison d'actes illegaux 
commis pax lui et, subsidiairement, a raison 
de menses corruptrices par le candidat de- 
clare" elu, lea deux etant constitues parties 
d&enderesses, la petition est censee, ft regard 
du cautionnementrequis en vertu des articles 
485 et 486, S. R. Q., eHre une petition contre 
chaque deTendeur. Un d£p6t de §1,000 est 
partant insuffisant et la petition doit etre 
renvoyee sur objections preliminaires des 
dlfendeurs fondees sur ce moyen. — Hearn v. 
Murphy et al., en revision, Casault, Caron, 
Andrews, JJ., 31 oct. 1890. 



PERSONAL TRADE NAMES. 

The law is well settled that every trader 
has a perfect right to use his own name 
when carrying on a business, provided that 
there are no circumstances of fraud attend- 
ing such user. Of course, it cannot be said 
that anybody can always use his own name 
as a description of goods which he sells, 
whatever may be the consequences of it, or 
whatever may be the motive of doing it It 
is obvious, however, that there can be no dis- 
honesty, even in the strictest sense, in a man 
using his own name for the purposes of his 
trade, or in stating that he is carrying on 
business exactly as he is carrying it on. At 
the same time, he must not employ any arti- 
fice to attract to himself the business of a 
rival trader of the same name, and he must 
not attempt to pass off his own goods as those 
of the other trader. To debar a man from 
trading honestly under his own name would 
be manifestly unjust Indeed, it would lead 
to most serious consequences if people hav- 
ing acquired a business reputation with a 
name could prevent any man of the same 
name from carrying on the same business. 



But where a person sells goods under a par- 
ticular name, and another person, not hav- 
ing that name, adopts it, the Court will pre- 
sume that he does so in order to represent 
the goods sold by himself as the goods of the 
person whose name he uses. As was said by 
Lord Langdale in the leading case of Croft v. 
Day, 7 Beav. 84, 88 ; Tud. Merc. Law, 482 : 
' No man has a right to sell his own goods as 
the goods of another .... no man has 
a right to dress himself in colours, or adopt 
and bear symbols, to which he has no pe- 
culiar or exclusive right, and thereby per- 
sonate another person, for the purpose of in- 
ducing the public to suppose, either that he 
is the other person, or that he is connected 
with and selling the manufacture of such 
other person, while he is really selling his 
own.' The learned judge went on to observe 
that the right which any person might have 
to the protection of the Court did not depend 
upon any exclusive right which he might be 
supposed to have to a particular name or to 
a particular form of words. ' His right is to 
be protected against fraud, and fraud may be 
practised against him by means of a name, 
though the person practising it may have a 
perfect right to use that name, provided he 
does not accompany the use of it with such 
other circumstances as to effect fraud upon 
others/ It is a question of evidence in each 
case whether there is a false representation 
or not However, according to the decision of 
the same learned judge in Clark v. Freeman, 
11 Beav. 112, unless a person would be 
damaged in his business by the adoption of 
his name by another person for any par- 
ticular purpose, he has no ground of com- 
plaint That case does not appear to have 
ever been overruled, but it came as a sur- 
prise to the profession, and can hardly be ac- 
cepted as sound law. Nevertheless, on the 
authority of that decision, Mr. Justice Kay, 
in Willidms v. Hodge d* Co., 84 L. T. 135, held 
that he could not grant an interlocutory in- 
junction where the name of a medical man 
had been wrongfully coupled with a certain 
surgical instrument by the manufacturer 
thereof. His Lordship expressed some doubt 
as to the correctness of Lord Langdale's de- 
cision, observing that, if the point before him 
had been a res nova, he would have decided 
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iiiFerently. In Re Riviere?* Trade-mark, 53 
Law J. Rep. Chanc 578 ; L. R. 26 Chanc. 
I>ir. 48, Lord Langdale's decision in Clark v. 
Prttman was severely criticised, Lord Sel- 
borne referring to it as a case that • had sel- 
dom been cited but to be disapproved.' 
Another somewhat unsatisfactory case is 
that of ffendriks v. Montagu, 50 Law J. Rep. 
Chanc 456 ; L. R. 17 Chanc. Div. 638. From 
ihe judgment of the Court of Appeal in that 
*ss it would seem to be sufficient to entitle 
the plaintiff to an injunction if, without any 
mtention to deceive, the use of his name by 
i)>e defendant is, in fact, calculated to de- 
ceive ; and that this rule applieB whether the 
name used is a mere fancy name or the de- 
fendant's own name, or the name which 
would be naturally used to describe his firm. 
The effect of that authority was, however, 
explained in the very recent case of Turton v- 
Turtow, to which we shall presently refer. 

The principles governing this branch of the 
law are, perhaps, best attainable from the 
veil-known case of Burgess v. Burgess, 22 
Uw J. Rep. Chanc. 675 ; 3 De G. M. & G. 
M6, where they are very clearly laid down. 
The •epigrammatic judgment/ as it has fre- 
quently been termed, there given by Lord 
Justice Knight-Bruce is one that is always 
referred to *** cases of this description, al- 
though the observations of Lord Justice 
Turner are generally regarded as furnishing 
«* more accurate statement of the law. A 
somewhat similar authority is the decision 
of the Court of Appeal in Massam v. Thorley's 
OdQe Food Company, 46 Law J. Rep. Chanc 
'W ; L, R. 14 Chanc Div. 748. The long line 
*>f decisions on this point has been consider- 
ably added to during the past few years ; and 
&* illustrating how the well-established prin- 
ciples are applied, an examination of some of 
the more recent cases may not be without in- 
terest to our readers. 

Taking the reported cases in their chrono- 
logical order, Franke v. Chappell, 57 L. T. Rep. 
(**) 141, decided by Mr. Justice Chitty in 
March, 1887, has first to be mentioned. 
There the plaintiff had originated a series of 
concerts, conducted by Dr. Richter, under 
the name of the 'Richter Concerts.' Mr. 
Justice Chitty refused to grant an injunction 



to restrain the defendant from using that 
name and advertising a series of ' Richter 
Concerts/ Dr. Richter having transferred his 
services to the defendant. The learned judge 
was of opinion that it required a strong case 
to be made out to sustain a claim to the ex-* 
elusive use of another person's name as a 
trade name; that no such case had been 
established in the present instance ; and that 
there was no ground for saying that the term 
' Richter Concerts ' had become dissociated 
from Dr. Richter himself, who was at liberty 
to carry his services to any market he chose. 
Two further cases decided in 1887 were 
The Marquis- of Londonderry v. Russell, 3 
Times Rep. 360, and Qoodfellow v. Prince, 56 
Law J. Rep. Chanc. 545 ; L. R. 35 Chanc 
Div. 360. Bumsted v. The General Reversion- 
ary Company (Lim.) t 4 Times Rep. 621, which 
came before Mr. Justice Stirling, was another 
case where the plaintiffs failed to obtain re- 
lief. His Lordship refused to grant an inter- 
locutory injunction to restrain the defendant 
company, whose registered office was in 
Liverpool, from carrying on business under 
the style of * The General Reversionary Com- 
pany (Lim.),' the plaintiffs being the General 
Reversionary and Investment Company, car- 
rying on business in London. The learned 
judge observed that it was not sufficient to 
show that there was a similarity of names, 
but it must also be shown that there was a 
reasonable probability that the use of the 
name would result in the defendants appro- 
priating a material part of the plaintiffs' 
business, as to which, upon the evidence, His 
Lordship was not satisfied would be the case. 
But in The Birmingham Vinegar Brewery 
Company v. The Liverpool Vinegar Company 
and Holbrookj Law J. N. C. 99, 1888 ; 4 Times 
Rep. 613: W. N. 1888, p. 139, an interlocutory 
injunction was granted by Mr. Justice North, 
his lordship being of opinion that what the 
plaintiffs had done amounted to fraud. The 
defendant Holbrook had authorised the 
plaintiff company to sell sauces of their 
manufacture under his name, he being their 
traveller. On his being discharged from 
their employment he assigned to the defend- 
ant company the right to use his name in 
connection with sauces manufactured by 
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them, and this Mr, Justice North held not to 
be a legitimate proceeding. The learned 
judge considered that, even if Holbrook were 
selling his own goods under his own name, 
it would be his duty, under the circum- 
stances, to take care that in so doing he was 
not passing off his goods as those of the plain- 
tiff company, which had become well known 
and acquired a reputation in the market 
under Holbrook's name. So, in Holt v. Smith, 
4 Times Rep. 329, Mr. Justice Kay also grant- 
ed an interlocutory injunction. 

The reported cases in 1889 were two in 
number, that of Warner v. Warner, 5 Times 
Rep. 327, 359, being the earlier. There the 
Court of Appeal agreed with Mr. Justice 
Stirling in thinking that an interlocutory in- 
junction ought to be granted to restrain the 
defendant, whose name was Warner, from 
applying to a proprietary medicine which he 
had purchased, known as 'Ashton's great gout 
and rheumatic cure, the name of* Warner's 
gout and rheumatic cure/ which so closely 
resembled the preparations sold by the plain- 
tiff Warner under the title ' Warner's safe 
cure/ as to be calculated to mislead the pub- 
lic. The defendant al^o sold medicines as 
'Warner's cures.' The inference which the 
Court drew from the evidence was that the 
defendant was not really honestly advertis- 
ing his medicines under his own name, but 
was doing it in such a way as to acquire a 
portion of the reputation previously acquired 
by the plaintiff. The other case in 1889, 
Turton v. Turton, ,58 Law J. Rep. Chanc. 677 ; 
L. R. 42 Chanc. Div. 128, is a most important 
one, mainly because of the clear and compre- 
hensive judgments of the learned judges of 
the Court of Appeal. 

The plaintiffs in that case had for many 
years carried on business under the name of 
4 Thomas Turton & Sons.' The defendant, 
John Turton, had for many years carried on 
a similar business in the same town under 
the name, first of ' John Turton/ and after- 
wards of ' John Turton & Co.* He then took 
his sons into partnership and traded as 
1 John Turton & Sons.' There was no evi- 
dence of imitation of trade-marksi or at- 
tempts to deceive the public. It was held by 
the Court of Appeal, reversing the decision 



of Mr. Justice North, that, although the pub- 
lic might occasionally be misled by the simi- 
larity of names, the defendants could not be 
restrained from using the name of ' John 
Turton & Sons/ which was an accurate and 
strictly true description of their firm. Mr. 
Justice North had gone to the length of 
granting an injunction against the defend- 
ants, although His Lordship was quite satis- 
fied that they had acted honestly, and that, 
independently of the use of the name of their 
firm, which they had used in the honest be- 
lief that they were entitled to do so, they had 
made no attempt to pass off their goods as 
those of the plaintiffs. The learned judge 
considered, however, that he was bound to 
come to the conclusion which he did by 
the authority of Hendriks v. Montagu. He 
thought that that caae showed that it was 
not necessary for the plaintiffs to prove 
fraudulent intention oh the part of the de- 
fendants. Whether or not Mr. Justice North 
was right in his view of what was laid down 
in Hendriks v. Montagu, it was perfectly evi- 
dent that his decision in Turton v. Turton 
could not be allowed to stand. The Court of 
Appeal did not regard Hendriks v. Montagu as 
rendering it incumbent upon Mr. Justice 
North to decide Turton v. Turton as he did. 
Lord Justice Cotton observed that Mr. Justice 
North had founded his decision on Hendriks 
v. Montagu l without considering what was 
the subject the learned judges were dealing 
with in their judgment when. they used the 
expressions on which he relied.' Lord Jus- 
tice Cotton then proceeded to explain the 
ratio decidendi in Hendriks v. Montagu, 

Among the cases relating to trade names 
decided this year, perhaps the most import- 
ant is Tussavd v. Tussaud, 59 Law J. Rep. 
Chanc. 631; L. R. 44 Chanc. Div. 078. 
There Mr. Justice Stirling granted an inter- 
locutory injunction to the plaintiff company, 
Madame Tussaud & Sons (Lim,), proprietors 
of the famous wax-works exhibition, to re- 
strain the registration of a proposed new 
company, under the name of * Louis Tussaud 
(Lim.)/ which was promoted by Louis Tus- 
saud, and of which he was to be manager, 
for the purpose of carrying on a similar busi- 
ness or exhibition. The defendant had 
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never carried on finch a business on his own 
account ' It could not be doubted/ said Mr. 
lattice Stirling, ( tbat the name ofTussaud 
was well known and of high reputation in 
connection with waxworks, and that if 
another exhibition of a similar nature to that 
nf the plaintiff company were to be estab- 
lished in London in the defendant's name 
the one would u in the ordinary course of 
human affairs be likely to be confounded 
with the other," quoting the words of Lord 
•Justice James in Hendriks v. Montagu (supra). 
It followed in Mr. Justice Stirling's opinion, 
from the decisions in the two cases of Burgess 
t. Burgess {ubi sup.) and Turton v. Turton (ubi 
*#.), that the defendant Louis Tussaud was 
at perfect liberty to open on his own account 
and to carry on in his own name an exhibi- 
tion of waxworks. Further, he might take 
partners into his business, and carry it on 
ander the name of Louis Tussaud & Co. The 
learned judge, without actually deciding the 
point, also gave it as his opinion that the de- 
fendant, having commenced business on his 
own account, might sell it with the benefit of 
the goodwill to third parties, who might con- 
tinue to carry it on under the same name, and 
transfer the business and goodwill to a joint- 
stock company registered under the same 
name as had previously been used in con- 
nection with the business. But His Lord- 
ship conceived it to be clear that the defend- 
ant could not confer on another person the 
the right to use the name of 'Tussaud' in con- 
nection with a business which the defendant 
had never carried on, and in which the de- 
fendant had no interest whatever; and the 
•earned judge came to the conclusion that 
the defendant could not confer that right on 
a company in relation to which he would 
stand limply in the position of a paid servant. 
The above expression of opinion by His 
Lordship bore fruit in a further attempt by 
the defendant to make use of his name in 
connection with a waxworks exhibition, he 
having entered into a partnership to carry on 
such an undertaking under the name of 
1 IxniisTussaud's Exhibition.' The plaintiff 
company again attempted to restrain him 
from bo doing, but on this occasion without 
success, Mr. Justice Stirling holding that 
what they sought was practically a monopoly 



of the name of Tussaud in connection with 
waxworks, to which they were not by law en- 
titled. 

The subsequent decision of Mr. Justice 
Kay in Rendle v. /. Edgcumbe, Rendle & Co. 
(Lim.), 63 L. T. Rep. (n.s.) 94, fortifies the 
view taken by Mr. Justice Stirling in Tussaud 
v. Tussaud ; for Mr. Justice Kay held that the 
defendant, who was not at the time carry- 
ing on a certain business, he having assigned 
all his interest therein to his. creditors, had 
no right to lend his name to a company pro- 
moted by him, and of which he was mana- 
ger, which name, from its being so like one 
already attached to an established business, 
would be calculated to deceive. 

Sometimes the question raised is whether 
on the sale of a business carried on under a 
particular name the purchaser has a right to 
use that name. Thus, in Thynne v. Sfiove, 
59 Law J. Rep. Chanc 509, the plaintiff had 
sold to the defendant bis business premises 
and the goodwill of the business carried on 
by him there. The deed by which the sale 
was effected contained no express assign- 
ment of the right to use the plaintiffs name. 
Mr. Justice Stirling held (distinguishing!^ 
v. Walker, 48 Law J. Rep. Chanc. 273; L. R. 
10 Chanc. Div. 436) that the defendant had 
by virtue of the assignment of the goodwill, 
the right to use the plaintiff's name in the 
business, so as to show that the business 
was the one formerly carried on by him, 
and not so as to expose him to any liability 
by holding him out as the owner of the 
business, or as one of the persons with 
whom contracts were to be made. 

The last case to which we shall refer is 
that of Lewis's v. Lewis, 25 L. J. N. C. 111. 
The plaintiff, who carried on a largo retail 
business in various provincial towns, widely 
advertised and known as * Lewis's/ claimed 
an injunction to prevent the defendant, 
whose name was J. M. Lewis, from carrying 
on a similar business in Preston under the 
name of 'Lewis's.' Mr. Justice Kekewich 
did not consider that the defendant was 
using his own name of J. M. Lewis in a fair 
and honest way when he added. to it ' s,' pro- 
ceded by an apostrophe. The learned judge 
was of opinion that the object of the defend- 
ant was to represent that his business was 
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that of the plaintiff, and thereby to injure 
• him ; and accordingly granted a perpetual 
injunction. < 

Summing up briefly the results of the 
various decisions, the following proposition 
may, we think) be taken as a correct state- 
ment of the law relating to personal trade 
names, as it at present stands. A trader 
who adopts as his business name that which 
is an accurate statement of an existing state 
of facts— : e.g. t his own name if trading alone, 
or his own in combination with those of his 
partners) or a comprehensive description of 
them— cannot, in the absence of fraud, be 
restrained from so doing. — Law Journal (Lon- 
don). 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, Feb. 7. 
Judicial Abandonments 

N. Allard k Co., contractors, Montreal, January 26. 

Joseph Lecompte, hotel-keeper, Montreal, doing 
business as Beauohamp k Lecompte, Jan. 30. 

Joseph Menard, carriage maker, parish of St. Pie, 
Feb. 4. 

Curators Appointed. 

Re N- Allard k Co., Montreal.— C. Desmarteau, 
Montreal, curator, Feb. 4. • 

lie Bernier Bros k Co., Montreal.— W. A. Caldwell, 
Montreal, curator, Feb. 3. 

He Lindsay, Gilmour k Co.— Kent k Turootte, Mont- 
real, joint curator, Feb. 2. 

lit Godbout k Bergeron, Quebec— H. A. Bedard, 
Quebec, curator, Feb. 5. 

Re Lamoureux Frcres.— C. Desmarteau, Montreal, 
curator, Jan. 30. 

Re Hygin Locas, Hartwell.— Kent k Turootte, 
Montreal, joint curator, Feb. 4. 

Re McLachlan Bros, k Co.— W. A. Caldwell, Mont- 
real, curator, Feb. 2. 

Re T. J. Murphy, hotel-keeper, Montreal.— T. Mo- 
Stare, Montreal, curator, Jan. 81. 

Re L. A. Provost, Montreal.— Kent k Turootte, 
Montreal, joint curator, Feb. 4. 

Re X. Arthur Robidoux, St. SGbastien.— A. La- 
marche, Montreal, curator, Feb. 3. 

Re Israel Subourin, St. Urbain.— L. GL G. Beliveau, 
Montreal, curator, Jan. 31. 

Dividends. 

Re Alexandre Chaput.— Final dividend (lie), pay- 
able Feb. 16, E. Tougas, Montreal, curator. 

Re Charles 0. Dubois, Hull.— First and final divi- 
dend, payable Feb. 25, D. C- Simon, Hull, curator. 

Re F. X. Gagnon, grocer, Quebec— First and final 
dividend, payable Feb. 2j, H. A. Bedard, Quebec, cu- 
rator. 

Re Kenniburgh & Boyce, Lachute.— Dividend, G. J. 
Walker and W. J. Simpson, Lachute, joint curator. 

Re Achille Labine, Montreal.— First dividend, pay- 
able Feb. 26, Kent k Tureotte, Montreal, joint curator. 

Re Lamaliee Freres. Montreal.— First and final 
dividend, payable Feb. 28, Kent k Tureotte, Montreal, 
joint curator. 

Re Pierre Massicotte. St. Luc— First and final divi- 
dend, on proceeds of immovable property, payable, 
Feb. 26, Kent k Tureotte, Montreal, joint curator. 

Re Napol6un Rousseau. — First and final dividend, 
payable Feb. 20, F. X. Lemieux, Quebec, curator. 
Separation as to property. 

Vitaline Daigneault alias Lapriso vs. Isaac Javet 
alias Beauregard, farmer, parish of St Michel de 
Rougemont, Jan. 30. 



Arthemise St. Pierre vs. Francois Saucier, trader. 
Quebeo, Jan. 30. 

APPOINTMENT. 

L. J. Cannon, advocate, of Arthabashaville, to he 
assistant attorney-general, in the place of J. A. Def ov. 
pensioned. 

Quebec Official Gazette, Feb. 14. 

Judicial Abandonments. 

Nazaire Caron, trader, Fraserville, Feb. 11. 
Dame Dolphis Rheault, Arthabaskaville. Feb. 5. 
Peter Harkness, dry goods, Montreal, Feb. 7. 
Olivier Desmarais, parish of St. Francois du Lac. 
Feb. 4. v 

Robert L. MacArthur, township of Chatham, Feb. 5. 
Parker k Popham, Montreal, Feb. 2. 

Curators appointed. 

Re Me*de>ic Belduc— M. Granger, St. Jacques* cur- 
ator, Feb. 5. 

Re Charles Caron. l'lsle Verte.— H. A. Bedard, Que- 
bec, curator, Feb. 12. 

Re Alfred Corbeille, Salaberry de Valleyfield.— R.S. 
Joron.N. P., Salaberry de Valleyfield. curator, Jan. 
81. 

Re Jno. A. Germain, Sorel.— Kent k Turootte, 
Montreal, joint curator, Feb. 3. 

Re Joseph Lecompte.— C. Desmarteau, Montreal, 
curator, Feb. 5. 

Re J. T. Monast.— J. M. Marootte, Montreal, cura- 
tor, Feb. 6. 

Re E* Montgomery.— Bilodeau k Renaud, Montreal) 
joint curator, Feb. 10. ^ 

Re Parker k Popham, Montreal.— John Macintosh 
and Geo. Hyde, joint curator. Feb. 12. 

Re Pelletier k Roy, Fraserville.— N. Matte, Quebec, 
curator, Feb. 12. 

Re David Pettigrew, l'lsle Verte.— H.' A. Bedard, 
Quebec, curator, Feb. 12. 

Re Tllesphore Roux.— Bilodeau k Renaud, Mont- 
real, ioint curator, Feb- 10. 

lie Wells k Crossley. boots and shoes, Montreal. — W. 
A. Caldwell, Montreal, provisional guardian, Feb. 9. 

Dividends. 

Re Paul Bayeur, Berthier.— Dividend, on proceed* 
of real estate, payable March 10, David Seath and 
Geo. Daveluy, Montreal, joint curator. 

Re Raymond Beaudoin. — First and final dividend, 
payable March 2, C. Desmarteau, Montreal, curator. 

Re Damase alias Thomas Bedard. — First and final 
dividend, G. J. Walker. Lachute, curator. . 

Re Do? i the" Bonin.— First and final dividend, payable 
Feb. 21, Bilodeau k Renaud, Montreal, joint curator. 

Re A. Boucher k Co. — First and final dividend, pay- 
able Feb. 28, Bilodeau k Renaud, Montreal," joint cur- 
ator. 

Re Elz6ar Laverdiere.— First and final dividend, 
payable March 2, £. Lavergne, Montmagny. ourator. 

lie Albert Marquette, Quebec— First and final div- 
idend, payable March 3, N. Matte, Quebeo, curator. 

Re. The Machinery Supply Assn., Montreal.— First 
and final dividend, payable Maroh 3, A.W. Stevenson, 
Montreal, curator. 

Re W. A. Wh infield k Co., Montreal.— First and 
final dividend, payable March 3, A* W. Stevenson, 
Montreal, curator. 

Re George Wood.— First and final dividend, payable 
March 2, J. W. Foucher, Montreal, ourator. 

Separation as to property. 

Annie McCraw vs. Benjamin Vaillancourt, boot and 
shoe manufacturer, Montreal, Jan. 12. 
Carrie Rhine vs. Augustus Loeb, Montreal, Jan. 7. 

APPOINTMENTS. 

Lawrence J. Cannon, Quebec, appointed assistant 
attorney general, in the place of Charles A. Paris&ult, 
resigned. 

Canada Gazette, Feb. 14. 

F. S. Lyman, Montreal, appointed Queen's Counsel. 
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Judges, counsel, and suitors have been ex- 
periencing for some time considerable vexa- 
tion in the prosecution of their business in 
the Montreal Court House. Every effort 
that could reasonably be expected seems to 
hare been made to diminish the inconveni- 
ence; nevertheless it goes without saying 
that extensive works and alterations cannot 
be carried on in a building without excessive 
discomfort to those who are obliged to use the 
premises as court rooms. The works are likely 
to extend over so many months that we fear 
a moderate intermission of business would 
not be of much service. Nevertheless, the 
necessary pulling down and rebuilding of 
walls could no doubt be pushed on more ra- 
pidly if the contractors had full possession of 
the central portion of the edifice ; and if it is 
possible to get through with the worst part 
of the job by haying a recess of a few weeks, 
we trust that the bar will consent to an ar- 
rangement of that nature. A vacation might 
be taken before and after Easter, or at such 
other time as would best favour the rapid 
progress of the work ; and the recess, while 
permitting the contractors to put the build- 
ing in something like order, would not in- 
volve serious delay in the business of the 
Courts. 



Novel claims of damages are constantly 
being presented in the Courts, arising from 
new contrivances and inventions. In Wood- 
ward*. The Imperial Strength-Testing Com- 
pany, before the Lord Mayor's Court, Lon- 
don, Dec. 6, the plaintiff, a compositor, sued 
for damages under peculiar circumstances. 
The defendant company are the proprietors 
of a patent machine which will test the 
strength of persons who, after placing a penny 
in the slot, punch a pad provided for the pur- 
pose. The plaintiff, on the 10th of July 
last, was at Southend, where, at the entrance 
to the pier, was one of the defendants' ma- 
chines. He read the directions upon it, 
which were, ''Place a penny in the slot and 



punch." He placed a penny in the slot and 
punched, but the spring behind the pad 
would not move, and the effect of the blow 
was that his wrist was broken. He was un- 
able to continue his occupation, and bad lost 
his situation. He claimed compensation on 
the ground of defendants' negligence in not 
keeping the machine in proper order, and 
also on the ground of warranty and of a pro- 
mise of performance of a contract on the 
payment of a penny. The judge, in directing 
the jury, eaid if the defendants provided a 
machine which in itself was a source of dan- 
ger, or contained a latent danger, so that 
anyone using it, at the invitation of the de- 
fendants, would be injured, then the defen- 
dants would be liable. The jury found for 
the plaintiff for 50J. 



SUPERIOR COURT. 



tSwrarsBUBGH, Nov. 5, 1890. 
Before Lynch, J. 
Lbtoubneux et al. v. Dufresnb. 

Contract in fraud of creditors— Avoidance of— 
Insolvency -Knowledge of— Art. 1036, C.C. 

Held : — Where a debtor enters into a contract 
(twenty-three days before he makes a judi- 
cial abandonment), by which he transfers to 
one of his creditors practically the whole of 
his available movable property, being at the 
Hme indebted to other creditors in a large 
mm which he has no means of paying, it 
may be presumed that the debtor knew he 
was insolvent. 

2. Knowledge of his insolvency by the person 
with whom he contracted may be presumed 
from the fact that this person had been do- 
ing business with him for several years 
and had an intimate knowledge of 
his affairs; that he knew that the 
insolvent was indebted to him in a large 
amount, that he held overdue paper of the 
insolvent, and that the insolvent was indebted 
to other parties. 

Pjbr Curiam:— 

This is an action instituted on the 2nd day 
of February, 1889, by nine of the creditors of 
the defendant Dufresne, to annul and set 
aside the deed of sale made before Boyce, 
notary, the 25th August, 1888, by which the 
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defendant Dofresne Bold to the other defer* 
dant GilmotiT "the whole of his stock of 
paints, oils, varnishes, tins, tin-cans, barrels 
and machinery for manufacturing paints and 
mixing the same, and all tools used for the 
same, and the business owned and carried on 
by the said Dufresne in the township of 
Stanbridge as well as in the city of Montreal, 
and all the fixtures, counters, shelvings, 
tables, office furniture, horses, buggies, ex 
press waggons, sleighs, and everything in- 
cluding furniture generally, belonging to and 
used by said Dufresne in the prosecution of 
the said business, and also the book debts 
and accounts of said business." 

The declaration alleges that the goods so 
sold comprised all the movable property 
which Dufresne possessed ; that Dufresne 
was not indebted to Gilmour at the time in 
the sum of $15,000, the alleged purchase price 
of said property ; that such sale was made 
for the purpose of defraudiifg plaintiffs and 
that it had the effect of injuring them ; that 
Dufresne continued afterwards in posses- 
sion ; that none of the property was deliver- 
ed to Gilmour ; that the same day, 25 August, 
1888, Dufresne gave Gilmour a hypothec on 
certain real property for $3,000 ; that on the 
17th September following, Dufresne made an 
abandonment of his estate for the benefit of 
his creditors, Gilmour appearing in the 
statement of liabilities as a creditor for 
$10,000 ; that by means of said sale and hypo- 
thec Gilmour became the owner of all the 
movables of Dufresne, and hypothecary credi- 
tor for at least the value of his immovables; 
that notwithstanding said sale, the state- 
ment made under oath by Dufresne of his 
assets contains an enumeration of the very 
property claimed to be sold to Gilmour; that 
Dufresne had no other movable property 
than that mentioned in the deed of sale, and 
that his immovables were hypothecated for 
more than their value; that the sale was 
fraudulently made and with the intention 
of defrauding ; that it had the effect of injur- 
ing plaintiffs, creditors of Dufresne, and wa* 
made by Dufresne for the purpose of paying 
Gilmour in preference to his other creditors, 
and that thereby plain tiffs are prevented 
from exercising their recourse against said 
movable property and from sharing the pro- 



ceeds thereof with the other creditors of Du- 
fresne. 

Gilmour, severing in his defence from Ini- 
fresne, who has not appeared, pleads a gen- 
eral denial, and specially that he bought the 
property mentioned in the deed of sale for 
good and valid consideration as therein stt 
forth ; that at the time Dufresne was solvent, 
and that he, Gilmour, believed him to be so. 
and that throughout he acted in good faith 
relying upon the representations of Dufresne. 

The plaintiffs have examined twelve wit- 
nesses apart from the two defendants. Du- 
fresne having gone to the States shortly after 
making his abandonment, was examined 
there under a commission, and Gilmour lias 
called two of those who had already been ex- 
amined by the plaintiffs. 

There is not much controversy between the 
parties regarding the principal facts which 
result from the evidence ; but they entirely 
disagree as to the conclusions deducible from 
them. It would appear that some time prioi 
to the summer of 1888, Dufresne had estab- 
lished at Bedford a paint manufactory, and 
had opened in Montreal a store to .which the 
manufactured paints were sent for sale, and 
that Gilmour had been in the habit of mak- 
ing advances to Dufresne to enable him to 
carry on his business, as well directly as by 
discounting the notes and drafts of custom- 
ers. On the 25th August, 1888, Duf resne w a* 
indebted to Gilmour (as appears by the lat- 
ter^ statement marked "A") in the total 
sum of $38,342.29 composed as follows : 

Obligations $ 5,743.25 

Notes 26,479.63 

Drafts 6,119.41 

And to the plaintiffs and others he was at 
the same time indebted to about the sum oi 
of $39,000, making in all a total indebtedness 
of about $77,000. A portion of this was indi- 
rect, arising from drafts and endorsemeuis 
of paper of customers and others, and a por- 
tion was not then due. It is unnecessary 
now to enter into a consideration of the rela- 
tive proportion of direct and indirect liabili- 
ties then due and exigible. According to 
Gilmour's said statement, Dufresne was then 
directly liable for debts due to various per- 
sons in the sum of $3,140.41; and table 4 
of said statement shows that he then had 
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verdoe notes endorsed by Dufresne for 
*. 7 7.54, aad in table 5 overdue drafts drawn 
■ ? Dofresne for $2,21940. 

For some reason, not clearly made appa- 
^at by the evidence, Gilmour did not suc- 
ked in securing from Dufresne recognition 
»:- being, after the sale, entitled to run the 
^ ailiahment at Bedford, and only partially 
•-'• the store in Montreal ; and on the 12th 
^r.tember following the sale, Gilmour makes 
±jj affidavit before the prothonotary of this 
'•vprt for the issuance of a writ of *aine- 
^Ttdicatkm to attach all the property men- 
n med in the deed of sale, alleging his own- 
* r>hip; that the property was worth the sum 
pa» i ; that Dufresne refnsed to deliver over 
' r ie property ; and that he had reason to be- 
ieve that Dufresne had fraudulently remov- 
*- a portion. The writ issued and under it 
-be property at Bedford and Montreal was 
*i zed. This seizure was apparently the 
ii^ana of making known to the other credit- 
*•«$ the sale to Gilmour, for on the 17th Sep- 
tember, Dufresne makes an abandonment, 
and as he says in his evidence, under pres- 
?ere from his creditors; and in the state- 
ment of his assets he includes the greater 
pan of the property sold to Gilmour, under 
tie following general headings: "Stock at 
&?]fbrd, stock in Montreal, fixtures, book 
iebtg," and which he adds are claimed by 
^ of his creditors, Gilmour. 

Oaima to the amount of $48,722.41 were 
-ed with the curator, including one of 
^1' ',726.34 from Gilmour, composed of the 
^mounts of the three hypothecs already men- 
tir,ned ; of a note dated 26th August, 1888, 
kr $1,100; of a draft drawn by Dufresne on 
the 23rd April, 1888, and of the hypothec 
■kted 25th August, 1888, for $3,000 ; but as 
1 the latter he declares in the claim that he 
does not intend to avail himself of it as the 
iisolvency occurred within thirty days of its 
^istration. The curator also reported 
•-•laima as known but not filed to the extent 
i $16,126.65. Dufresne must have left the 
'-'•Qntry shortly after his cession, although 
<hz date of his departure does not appear 
fr m the record. 

The household furniture was not claimed 
&? Gilmour, and being sold by the curator, 
felted 1227.85. By an agreement between 



Gilmour and the curator, on the 8th Novem- 
ber, 1888, the other movable property was 
sold by the latter on the 15th and 20th of 
November, and netted $6,903.23, which with 
$700 collected from the books, has been de- 
posited in La Banque Nationale in the joint 
name of Gilmour and the curator; to abide 
the result of the present litigation. The im- 
movables were sold by the sheriff on the 2nd 
April, 1889, for $3,534.33, which was paid and 
distributed as follows : For costs and taxes 
$133.50, and the balance $3,395.83 to Gilmour 
on account of his hypothecs. 

The practical aspect of this contestation 
then is, that if the sale to Gilmour be main- 
tained there will be $227.85 to divide among 
the creditors; and if it be annulled there 
will be $7,603.23 to apportion among them. 

To succeed the plaintiffs must establish : 
First — That as creditors exercising rights 
then existing, the deed of sale of the 25th 
August, 1888, from Dufresne to Gilmour was 
made in fraud of their rights, C.G 1032, 1039. 
Second — That the deed was given by Du- 
fresne with intent to defraud them, and that 
it has had the effect of injuring them, C.C. 
1033. Third— That Dufresne was insolvent 
at the time, C.C. 1035. Fourth— That Gil- 
mour was not in good faith at the time, 
and that he knew Dufresne to be insolvent, 
C.C. 1035. 

The quality of the plaintiffs as creditors of 
Dufresne is shown by^the evidence and by 
the admissions made by Gilmour. Since 
the institution of the action one of them, Le- 
tourneux, has become insolvent, and the 
curator to the estate petitions to be permitted 
to continue the proceedings, to which of 
course there is no objection. 

Stripped of all qualifying words, that which 
vitiates the contract as between the debtor 
and his creditors is fraud ; and that which 
taints it as between the creditors and the 
contracting third party is fraud. If fraud 
be not found to exist, in any form, then the 
contract is perfect between all the parties ; 
and it is useless to pursue the enquiry fur- 
ther concerning it, or to dilate upon the 
wrongs which have resulted from its execu- 
cution. The best evidence which can be 
given of the fraudulent intention is the 
knowledge on the part of the third party and 
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of the debtor himself of the insolvency of the 
latter. Marcade says (VoL 4, p. 426, No- 
497) : " Cest-frdire qu'il ait accompli Facte 
sachant le tort qu'il causerait a see crean- 
ciers, connaissant son insolvabilite." Toul- 
lier (Vol. 6, No. 349) : " II y a dessein de 
frauder lorsque )e delriteur connait son in- 
solvabilite?' Aubry & Ran (Vol. 4, p. 137) : 
'* Le dessein de fraader dela part du dlbiteur 
se presume lorsqu'il fait on acte prejudiciable 
a ses creanciers en connaissance de son in- 
solvabilite." Bedarride (VoL 4, No. 1438): 
" Ainsi la fraude est legalement presumee 
contre le delriteur lorsqu'il dispose de ses 
biens au detriment de ses creanciers dans un 
moment ou il a lui-meme la convictiou de 
son insolvabilite." 

In the first place it becomes necessary to 
determine whether plaintiffs have proved 
that Dufresne was really insolvent on the 
25th August, 1888, and whether being so he 
himself was aware of it When does a man 
become insoNent? Under Arts. 7634 of the 
C. C. P. he may make an abandonment 
(which is a declaration of his insolvency) if 
he has been capiased or if he has ceased his 
payments, and M bankruptcy," " la faillite" is 
defined in Par. 23 of Art 17 of the G. a as 
meaning " the condition of a trader who has 
discontinued his payments." In Art 1092, 
C C, the terms used are " bankrupt," " en 
faillite" or " insolvent," and the same occur 
in Art 1953 C. G, thus showing that the two 
expressions in our civil law—" bankrupt" 
and " insolvent"— have the same meaning. 
In Mantha et aL v. Simard et al. t (6 Leg. 
News, p. 195,) it was held that insolvency as 
applied in Art 1092, C. G, was the same 
thing as dicwfilure, which means that the 
assets of a man are less than his liabilities ; 
and in Sirois v. Beaulieu, 13 Q. L. R., p. 293, 
that "la cessation du paiement qui constitue 
la faillite n'est pas I'inbabilitf du dgbiteur a 
payer une dette en particulier; mais celle 
generate de ne pouvoir pas rencontrer ses 
engagements." 

Judged by these standards, let us see how 
Dufresne could stand the test on the 25th 
August, 1888. Had he then ceased or dis- 
continued to make his payments ? There is 
no proof that any particular creditor had at 
the time asked directly for payment and 



been refused ; but there was at the time a 
comparatively large sum due on overdue 
paper, and two notes had shortly before been 
protested for non-payment, and they were at 
the time unpaid, fie owed indirectly and 
directly about $77,000, and his assets, accord- 
ing to his own valuation, were only $24,875, 
or less than one-third of his liabilities, and 
these same assets subsequently sold only 
for the sum of $11,365. There can be no 
manner of doubt that on the 25th August, 
1888, Dufresne was hopelessly insolvent, that 
he could not meet his engagements, and 
that he had ceased to make his payments 
from sheer inability to do so. 

It seems almost useless to enquire if Du- 
fresne knew that he was insolvent He swears 
that he was not; and I. am almost disposed 
to take a merciful view of his then situation 
and believe that he did not know whether he 
was really solvent or not; he had been flying 
kites so long that he had become decidedly 
airy in his ideas as to his financial position. 
But if he had the conviction before passing 
the deed that he was solvent, a moment's 
reflection after its execution would have con- 
vinced him that he was no longer so ; for by 
his answer to the 21st interrogatory he says 
that by the deed and mortgage he transfer- 
red all his property movable and immovable 
to Giimour, while still owing him over 
$10,000, and his other creditors about $39,000. 
Demolombe, Vol 25, Nos. 1883-4; Aubry & 
Rau,VoL 4, p. 137; Toullier, VoL 6, Nos. 349-50* 
and foot note ; Bedarride, VoL 4, No. 1447. 

I have now to decide the most important 
and by far the most difficult element of the 
case. Did Giimour know Dufresne to be in- 
solvent on the 25th August, 1888 ? The prin- 
ciples upon which my decision must rest are 
thus admirably stated by Bedarride, Vol. 4, 
Nos. 1432, 1438, 1439, 1446, 1458: 

" La 8econde condition pour le bien fondl 
de Taction revocatoire, est la preuve de la 
fraude de celui qui a traite* avec le debiteur. 
Mais cette condition n'est exigee que lorsque 
le tiers a traite* a titre ongreux, car, nous ve- 
nous de voir, le donataire est tenu de resti- 
tuer, quelle qu'ait 6te d'ailleun son igno- 
rance ou sa bonne foi. L'acquereur a titre 
onlreux mgrite lea meines egards que les 
creanciers eux*m6mes ; comme eux, en effet, 



THE LEGAL NEWS. 



69 



Laaninteret slrieux & la contestation, et 
s'il la sentient, c'est qu'il cherche a garantir' 
ijneperte, de damno vitando. La position 
tint egale, on devait revenir an droit com- 
xtm, suivant lpquel nnl ne peut rgpondre qne 
k son propre fait, suivant leqnel, encore, la 
irwie ne se presume pas, et c'est a celai qni 
r.i Itgoe a la pronver. 

" Vainement done, la frauds dn debiteur 
H-rait-eDe prouvee et acquise, Pacte a titre 
o^renx n'en serait pas moins maintenn si 
-Vntre partie a &£ de bonne foi Celle-ci est 
pr^ameejuaqu'apreuve contraire, mais cette 
preave peut etre faite par temoins et par 
preemptions. Elle resulterait suffisamment 
•ie toot ce qni tendrait & gtablir qne le tiers 
i eoanu la fraude de celui avec qui il a traite\ 
lonnaitre unefraude et accepter une partici- 
pation dans l'acte destine & la consommer 
' >st en accepter la complicity. Ainsi, Pac- 
tion re vocatoire n'est recevable que par la 
'i/jble preave de la quality de cr6ancier et 
if liosolvabilite du debiteur. Elle n'est fon- 
lee que par celle de la fraude de eelui-ci et 
ces tiers qui ont traite avec lui. Cette der- 
ii ere preave n'est exigee que dans le cas d'un 
traits a titre onereux. La liberalite cede a 
la settle mauvaise foi de son auteur. 

"Lapreuve n'est me*me pas toujours ne- 
c^saire, car fiddle au systeme de se montrer 
i'antant plus severe que la fraude est plus 
k:ile et plus probable, la loi en a presume* 
'existence dans divers cas. 

"Ainsi la fraude est legalement presumes 
'-•ontre le dlbiteur lorsqu'il dispose de ses 
'° :eng an detriment de ses creanciers, dans 
an moment ou il a lui-rceme la conviction de 
*minsolvabilite\ 

"Touteibis cette preemption ne concerne 
'{Qe le debiteur. Celui qui a traite* avec lui 
P«ot avoir ignore Petal reel de ses affaires. 
^ayant, d'ailleurs, aucun devoir a remplir 
wverslea creanciers, la connaissance qu'il 
wrait eu qu'il en existait un ou plusieurs, ne 
ferait pas admettre sa complicity dans la 
foudede celui avec qui il a traite 1 . 

"Mais si Pinsolvabilite* etait notoire, si des 
^significatifs, gi des poursuites judicial res 
"waieot eigaale, la fraude du tiers, quoique 
n °n pr&omee de droit, serait facilement ad- 
taiaable. Poor pen que cat indice fut accom- 



pagn6 d'autres circonstances suspectes, on ne 
devrait pas hesiter a la consacrer. 

" Ainsi, Pinsolvabilite fait legalement pre- 
sumer la fraude contre le debiteur. Qaant 
aux tiers qui ont traite" avec lui, la connais- 
sance de cette insolvabilite* ne suffit pas pour 
les constituer en mauvaise foi. Mais elle 
cree une telle prevention que Pad mission de 
cette mauvaise foi serait la consequence de 
quelques circonstances suspectes venant Pe"- 
tayeret Paggraver. 

"Les auteurs anciens ontbeaucoupecritsur 
la nature, la quality, le nombre des presomp- 
tions qu'on devait exiger. Les plus judicieux 
arrivent cependant a cette conclusion, qu'en 
pareille circonstance, il ne saurait exister de 
regies certaines ou absolues. Que chaque 
espece avait ses caracteres particuliers, ses 
exigences spe dales, et qu'ainsi, telle ou telle 
presomption, jugees sumsantes dans un cas, 
pourraient ne pas le parattre dans un autre ; 
que c'gtait done a la conscience du juge a se 
prononcer selon les inspirations qu'elle puise- 
rait dans un mur examen de chaque cause. 
Ces principes sont encore aujourd'hui les 
seules vrais, les seuls admissibles. 

"Mais, et sans empieter sur les fonctions de 
la magistrature, on peut reconnattre qu'il est 
certains faits qui auront necessairement une 
importante influence sur le sort du litige. 
Dans cette categoric se placent Palienation de 
tous les biens, la quality des parties, la reten- 
tion de la possession des cboses prgtendues 
alienees, le mystere et la clandestine de 
Poperation. 

° Ce que nous devons ajouter, sans revenir 
autrement sur ce que nous avons deja dit, 
c'est que la pertinence des presomptions est 
souverainement appreciee par le juge. Ap- 
peie & prononcer comme jure, le magistrat 
ne doit compter qu'a sa conscience de la con- 
viction qu'il puise dans l'ensemble des faits 
et circonstances du proces." 

Plaintiffs' counsel at the argument frankly 
admitted that he had failed to establish the 
alleged notorious insolvency of Dufresne, so 
that no presumption against Gilmour exists 
from that source ; but plaintiffs contend that 
they have disclosed such a combination of 
unfavorable acts and circumstances as lead 
inevitably to the conclusion that Gilmour 
must have known of the insolvency. Let us 
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examine these so-called suspicious facts in 
the order in which they are stated by B6dar- 
ride. Did Dufresne in effect, by the deed 
alienate all his property ? We have already 
seen that Gilmour had at the time three 
hypothecs upon the immovables amounting 
to §5,743.25, and that on that day a fourth 
one was executed for $3,000 to cover ad- 
vances theretofore made, and which are 
shown by the statement " A " produced by 
Gilmour, to have been for two cheques and 
five notes made by others and endorsed by 
Dufresne and presumably then due. Dufresne 
says that he does not remember the mort- 
gage ; that there was some talk of giving a 
mortgage at first. He says that the factory 
alone cost him $17,000. We have also seen 
that the sale of all the immovables produced 
only the sum of $8,534.33. As to the mova- 
bles Dufresne says they were all included in 
the deed, (see his answers to interrogatories 
12 and 21) but in answer to cross-interroga- 
tory 7 his answer varies. Gilmour said there 
was besides what was sole* him the house- 
hold furniture, some lumber, and $4,500 of 
stock which Dufresne claimed to have in La 
Banque de St Jean. As to the lumber I 
have not been able to find any trace of it. 
As to the bank stock, which Dufresne says 
he sold shortly after the sale to Gilmour, 
using the money to pay off his creditors, it 
turns out that some few months before Mr. 
Girard, of Marieville, had sold Dufresne some 
shares at the rate of $15 per share, and that 
about the 15th September, 1888, Girard 
bought the same shares back at the same 
price from Mrs. Chatele (Dufresne's sister-in 
law), who was then the owner, and paid for 
them in her two notes of $1,500 which he 
held on account of the original sale. From 
the evidence I am unable to say whether on 
the 25th of August, 1888, Dufresne was the 
owner of this bank stock or not. Had Gil- 
mour thought so and had he regarded it as 
of any value, it was his duty as one of the 
inspectors of the estate to have done some- 
thing about it, and yet nothing appears to 
have been done. Gilmour does not claim the 
household furniture, but Dufresne does not 
except it as coming within the property sold 
to Gilmour by the deed. Looking at the 
deed itself its terms are very general, and 



would seem fairly to convey the impression 
that it was intended at the time of its execu- 
tion to include the furniture. Gilmour says 
the furniture was worth $2,000, but Douglass, 
the bailiff who sold it, and who had been in 
the house several times while occupied by 
Dufresne, puts the value of the whole furni- 
ture at from $300 to $400. The portion 
seized, which must have included the greater 
part of the whole lot, sold for $227.85. The 
sale if not intended to be of the whole of 
Dufresne's available property was really and 
practically such, for there was nothing but 
the shadow left. Beoarride (Vol. 4, No. 
1447), thus characterizes such a sale: '* Cette 
circonstance avait pris, dans le Digeste, le 
caractere d'une presomption legale, & tel 
point qu'elle dispensait de rechercher quelle 
avait£te* Pintentiondu d£biteur; comment, en 
effot interpreter autrement une pareil con- 
duite? Qu'un homme puisse, par conve- 
nance, par calcul et quelquefois mgme par 
besoin se deTaire de quelques-uns de see im- 
meubles, on le comprend. Mais aligner tout 
ce qu'on possede, pour se trouver ensuite en 
presence d'une masse de creanciers non 
payes, e'est evidemment n'avoir agi que pour 
se soustraire a des executions en denaturant 
et en la faisant disparaitre." 

The next question is the qualities of the 
parties. There is no family relationship be- 
tween Dafresne and Gilmour, but the same 
inference which exists between relatives may 
J be deducible from the business relations of 
| others. Was Gilmour in a position to know 
I the financial condition of Dufresne? He says 
himself that he had been doing business 
with Dufresne for several years, and his 
statement showing a total indebtedness of 
over $38,000 is pretty convincing evidence 
of the extent of that business. He says he 
knew that Dufresne had other creditors, but 
that he did not suppose they were so for large 
amounts. Dufresne says Gilmour did not 
know that he was insolvent, as he was not 
in fact ; that Gilmour had no reason to think 
him insolvent; and that he had always re- 
presented himself to Gilmour as solvent It 
may be that both Gilmour and Dufresne did 
not fully realize the extent of thelatter's em- 
barrassment ; but there are some things 
which could not have escaped the business 
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attention of Gilmour, because he was inter- 
tstsd in thorn, and which led him to desire 
to assume the control of the whole business 
in eider to protect himself. He had in his 
bands at the time, as having discounted the 
same, a large amount of overdue notes and 
'Lrafts either made or endorsed by Dufresne, 
two of which at least had been allowed to go 
to protest with his knowledge only a few 
days before; and Dufresne eays that o/te of 
the cond iti ons of th e a al e waa t hat G i ] m ou r 
was to advance him $8,000 with which to 
pay off his creditors. By hi§ own showing 
[nrfresne owed him $14,721. 2ft t wholly unse- 
rured after deducting the four hypothecs aud 
the consideration price of the sale, $15,000. 
How did he expect that Dufreane after div- 
esting himself of all his property and hand- 
ing over all bis business as he did by the 
sale, was going to pay this large sum of over 
£ 4,000, and the $38,000 which he owed other 
people ? Gil m our was in a position to know, 
and from all the circumstances it is reason- 
able to presume that he did know, that Du- 
fresse was utterly unable to meet his engage- 
ments. 

The retention of the property by Dufreane 
after the sale, no matter from what motive, 
rs to say the least peculiar. By the terms 
of the deed Gilmour was to have possession 
t'orth with, and Dufresne says that he did give 
him possession. As a matter of fad no ef- 
fective possession was ever given. The day 
following the sale Gilmour asked one Jack- 
son to stay in the paint shop at Bedford 
while he and Dufresne went to Montreal ; 
and the next day Dufresne told Jackson that 
he did not want him there* and the latter 
went away, Dufresne was in undisputed 
possession of the factory until Gilmour took 
oot the mme-revendication on the 13th Sep- 
tember. As to the store in Montreal the 
business there was managed by Frappier. 
On the 24th August, the day before the sale, 
and evidently is anticipation of it, Dufresne 
had arranged with Frappier to give him pos- 
session of the stock, undertaking to retire all 
the notes and drafts which Frappier had 
tnves. The day following the sale Dufresne 
and Gilmour go to Montreal together, and 
<iiJmour gives Frappier a guarantee that he 
will provide for the payment of these notes 



and drafts himself. No mention is made of 
the sale, but Frappier says that he under- 
stood that he was, after that time to account 
to Gilmour for the cash received and for cus- 
tomers 1 notes; that Gilmour waa to have 
control of the finances to secure him for the 
money which he might advance to pay off 
Dnfresne's debts ; that there was no taking 
possession of the store or business by Gil- 
mour, and no change in the name under 
which the business had been carried on. 
The evident intention was that the business 
was to continue in appearance as before, 
Dufresne was to remain in charge of the 
factory, but the finances were to he wholly 
managed by Gilmour, and in this way the 
other creditors would have no apparent oc- 
casion for alarm. Dufresne, however, having 
refused afterwards to carry out his part of 
the understanding, because* as he says, Gil- 
mour failed to advance him the balance of 
the $8,000, having only given him §1,417 at 
Montreal on the 26th August, it became ne- 
cessary for Gilmour to take Io^al proceedings 
and in his affidavit ho swears that Dufresne 
reft: soil to give up possession. This clearly 
establishes that Gilmour did sot consider 
that he had been put in possession of the pro- 
perty sold hira by Dufresne, 

I am unable from the evidence to say whe- 
ther the parties intended to make the sale 
public or not; the delay between the sale 
and the seizure — twenty days— was too 
short a time for any manifestation of such 
intention, and particularly as the parties had 
at a ver y ea r I y pe r i od d i sag r eed with refe r- 
ence to their unwritten undertakings. By 
the deed Dufresne had one year in which to 
redeem the property, and I am very much 
disposed to think that had no trouble arisen 
rendering litigation necessary nothing would 
have been said about the deed. 

The evidence discloses one or two circum- 
stances in connection with the consideration 
mentioned in the deed, which are deserving 
of notice. It is therein expressed as being 
815,000 cash already advanced, Gilmour 
says it was fur three notes which he then 
held against Dufresne, and he produces at 
the <nqii£te one of them, and gays the other 
two were delivered up to Dufresne at the 
time of the sale; they are described in table 
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1 of Gilmour's statement Dufresne .says 
that the consideration was the obligation on 
the part of Gilmour to *>ay the notes and 
drafts signed and accepted by Frappier, and 
to pay him, Dufresne, $8,000. (See Dufresne's 
answers to interrogatories 13 and 14 and to 
cross-interrogatories 2, 6, 8, 12, 13 and 14). 
The contradiction is strikingly apparent be- 
tween these two versions as to what the con- 
sideration was ; bnt there is much in all that 
occurred as related by those directly con- 
cerned to bear out the version given by Du- 
fresne. It is somewhat strange that one of 
the notes spoken of by Gilmour as forming 
part of the consideration should remain in 
his possession until he is examined as a wit- 
ness on the 17th December, 1889, or more 
than one year after the sale, and that the 
other two notes or their whereabouts are not 
considered as of sufficient importance to be 
accounted for by any one. As to the Frap- 
pier notes and drafts Gilmour, on the 27th 
August, 1888, gave the following letter to 
Frappier, as Dufresne had promised would 
be done at his interview with the latter the 
day before the sale : " Montreal, 27th August, 
1888. To A. Frappier, —I hereby agree to re- 
turn all notes signed by A. Frappier; those 
past due and falling due without costs or pro- 
test, A. H. Gilmour." And table 3 of Gil- 
mour's statement gives a list of these notes 
amounting to $4,388.77. As to the $8,000 
spoken of by Dufresne there is nothing in 
the evidence regarding it apart from his own 
statement ; but it is somewhat confirmed by 
the following note given by Dufresne the day 
following the sale : " Montreal, August 6th, 
1888,— Four months after date I promise to 
pay to the order of A. H. Gilmour, Esquire, 
$1,417 at La Banque Ville-Marie for value 
received." To the uninitiated this transac- 
tion, just at that time, seems most singular; 
but Gilmour accounts for it as being an indi- 
cation of his continued confidence in Du- 
fresne's solvency. As to the mortgage Gil- 
mour say 8 it was to cover advances already 
made, and it is so stated in the document it- 
self. In table 2 of Gilmour's statement he 
gives a list of the cheques and notes which 
make up the amount covered by the mortgage, 
$3,000. Dufresne is very hazy in his recol- 
lections about the mortgage ; in fact he is not 



by any means sure that there was a mort- 
gage at alL (See his answers to interrogato- 
ries 19 and 20 and to cross-interrogatory 3). 
Again, as to the amount of Dufresne's indebt- 
edness to Gilmour there is a marked differen ce 
between them as to its amount At the time 
of the abandonment he gave it as $10,726.34, 
and in his examination he is a good deal 
mystified as to what it was. (See his answers 
to interrogatories 3, 4, 15 and 23 and cross- 
interrogatory 1 ). Gil mour at the com mence- 
ment of his examination fixed it at over 
$25,000 and less than $27,000, but later, upon 
examining more fully into it, he gave the 
amount definitely as being $38,000. 

These are the facte and circumstances con- 
cerning this whole matter as shown by the 
evidence and by the exhibits produced by 
the plaintiffs and the defendant Gilmour. The 
following authorities may be referred to as 
having more or less bearing on this case :— 
Delorimier, Vol. 18, p. 59-61 ; Sirey, Vol. l f p 
759, Nos. 8, 10, 59-60 ; 10 L. C. EL, p. 125 ; 2 
LGL J., p. 39; 12 L. C. J., p. 315; 8R.L, 
p. 627 ; 10 R. L., p. 390; 4 L. G J., p. 220 ; 3 
Leg. News, p. 398; 4 Leg. News. p. 215; 4 
Q. L. R„ p. 298 ; 7 Leg. News, p. 276 ; 15 R. L. f 
p. 91; M.L.R.,38.C.,p.201; 2 8. C. R., p. 
571 ; M. L. R., 6 8. C, p. 277. 

Applying these authorities, as amplifying 
the general principles laid down in the Code, 
and especially the comprehensive remarks of 
Mr. Ju8ticeTa8chereau ia the Supreme Court, 
to the facts as I have given tbem in this case, 1 
am, as the authors say, compelled as a jury 
would be to declare whether I believe that 
on the 25th August, 1888, Dufresne was in- 
solvent and whether Gilmour knew him to 
be so. 1 have little hesitation in answering 
both questions in the affirmative ; and it is 
needless to say that having come to that 
conclusion plaintiffs' action must be main- 
tained, and the deed of sale in question be 
annulled and set aside as having been made 
in fraud of plaintiffs' rights. 

Fortin for plaintiffs. 

Amyraxdt for defendant Gilmour. 
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A very interesting question came before 
the Bnglish Queen's Bench Division, Nov. 3, 
1*0, in Stanley v. Powell (1 Q. B. Div. 86). 
The defendant, who was one of a shooting 
part/, fixed at a pheasant One of the shot 
accidentally glanced from the bough of an 
oak, and injured the sight of the plaintiff, 
who was employed at the time in carrying 
cartridges for the party. The jury found that 
there was no negligence on the part of the 
defendant, and the question was whether an 
action lay in the absence of negligence. The 
Court reviewed the authorities from the time 
of Henry VII, and came to the conclusion 
that if the case was regarded as an action on 
the case for an injury by negligence, the 
plaintiff had failed to establish that which 
was the very gist of such an action. Re- 
garded as an action for trespass the verdict 
of the jury was equally fatal. The action 
vas therefore dismissed. 



The folly of testators in neglecting to visit 
:hezr lawyers before making their wills is 
illustrated by the case of the Rev. John 
Hymer, of Brandsburton. This gentleman 
had a fortune of about a million dollars with 
which he was desirous of founding a gram- 
mar school at Hull. To avoid paying a law- 
yer's fee he drew the will himself, but it was 
to worded that it was void under the Statute 
of Mortmain. An intestacy resulted, and 
Robert Hymer, to whom the will bequeathed 
merely an annuity of $300, became the pos- 
sessor of the estate. The heir who profited 
so largely by his kinsman's aversion to law- 
yers, has contributed a quarter of the estate 
to the original object 



A Bin before the Imperial Parliament pro' 
poses a radical innovation in qualification for 
office. Section 8 reads as follows :— w No per- 
son shall be disqualified from being elected 
(sr appointed to or from filling or holding any 
office or position merely by reason that such 
person is a woman, or being a woman is un- 



der coverture." This would open not only 
Parliament but the bench to women, and we 
might witness a female prime minister, or a 
female chancellor on the wool sack, dispens- 
ing the patronage which pertains to that po- 
sition. 

i 

COURT OF REVIEW. 

Montreal, Feb. 24, 1891. 
Coram Johnson, Ch. J. f Jbtte, Mathibu, JJ. 
Chabland v. MALLErra 
Precedence of hearing — Court of Review. 

Hhld : — That caws in the Superior Court, insti- 
tuted under the Act relating to summary 
causeSf when taken to Review are not entitled 
to precedence of hearing before that Court.* 

The action was on a promissory note, and 
judgment was rendered in favor of the plain- 
tiff. The defendant inscribed. 

Johnson, Ch. J. : — 

A motion was made yesterday by Mr. 
Bonin to put the case of Charland v. Mallette 
upon what is known as the privileged list, 
i. e. to give it precedence over the cases on 
the ordinary rolL That motion was useless, 
because the case was already on the prelimi- 
nary list of cases which we have been accus- 
tomed to call before the others. At the same 
time it was stated by Mr. Archambault, ad- 
versely to Mr. Bonin's pretensions, that the 
case had no right to be there. As nothing 
appears to have been ever distinctly settled 
upon this subject, I will take leave now to 
give my opinion upon it 

In the first place I have never been able to 
understand how there came to be any confu- 
sion between questions of procedure and 
questions of precedence, which are obviously 
very different things. The law has author- 
ized summary procedure for a long time past 
in certain cases, as, for example, cases be- 
tween lessors and lessees ; but so far from 
giving those cases a precedent right of being 
heard before those of other of Her Majesty's 
subjects, the law has done something very 
different ; it has given them a court and a 
procedure of their own. The same thing has 
been done in a numerous class of cases by 

* See also Mclntyre v. Armstrong, M- L. R, 4 S. C 
251. 
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the recent statute — cases now heard before 
the division of this Court known as the Sum- 
mary Cases Court When these cases leave 
the court of summary procedure, and come 
here, we have no power of making our pro- 
cedure any more summary than it already is 
in all other cases. We can hear counsel 
upon them, and decide them ; that is all. 
Therefore the suggestion that this is still the 
Superior Court, which in a sense is true, is 
beside the question, for there is no procedure 
possible in any case here which differs in one 
case from what it is in another. There are 
cases again where the law has given prece- 
dence to them over all other cases, as in the 
case of elections of members of Parliament 
which concern the interests of the whole 
people. But apart from summary' proceed- 
ings, where they exist, and precedent right 
of being heard over other cases, where such 
a right as that exists, I know of no law au- 
thorizing us to give a right of being heard to 
one person more than to another contrary to 
the order of the rolL In what are called 
summary cases, the object of the law is to 
shorten the proceedings ; not to give a prefer- 
ential right to be heard. The cases in which 
we have been accustomed to give precedence, 
apart from election cases where the law ex- 
pressly prescribes it, have been cases where, 
ratione materix, such as the liberty of the sub- 
ject, as in cases of capias where the party is 
in prison, or cases where an immediate and 
exceptional interest exists for a speedy deci- 
sion — such as in the case of leases of houses, 
expulsion, etc. 

It was said that the Court of Appeal has 
decided the question. I have not been able 
to verify that, but even if it has, it is certain 
that the law has given to us, and not to the 
Court of Appeal, the right to regulate our 
practice here. 

An observation, (I will not call it an argu- 
ment but a suggestion ab inconvcnunti) was 
made to the effect that the numerous cases 
now disposed of in the summary court would 
all come here for delay to be had so cheaply 
for the debtor and so disastrously for the 
creditor. But what, if all those cases should 
come here for that object, as there is good 
reason to fear that a full half of all cases do 



already ? In the first place, they are of a 
nature to be disposed of promptly; and in 
the next place, the evil will not be so great as 
if we gave them precedence, which would 
block the general roll and give debtors in or- 
dinary cases incalculable and unjust delay. 
But an abuse of this description would be 
easily cured ; and if we found it to exist we 
could easily have a day or an hour devoted 
to cases in the summary court I can see, 
however, no justification for us to prefer one 
litigant over another, where the law does not 
require, it 

Motion dismissed without costs ; case put 
on ordinary roll. 

Taillon, Bonin & DufauU for plaintiff. 

Archambavlt & St. Louis for defendant 



SUPERIOR COURT— MONTREAL.* 

ftandate — Bank — Action of shareholder against 
director — Prescription — Litigious rights — 
Responsibility for acts of employees. 

Held: — 1. The action of a shareholder of a 
Bank against the directors, to recover loss 
occasioned by their gross negligence and 
mismanagement, being the action of man- 
date, is prescribed only by thirty years. 

2. The action against the directors for mal- 
administration appertains to the corporation, 
but in default of suit by the corporation it is 
competent to a shareholder to institute it. 

3. Where several shareholders assign their 
claims to one of their number, not selling 
them to him, but constituting him procurator 
in rem suam, the defence of litigious rights 
cannot be pleaded, this form of association 
ad litem, t. e. the joinder of several creditors 
to bring a joint action against the same de- 
fendant, being recognized by the civil law. 

4. Directors of a corporation are bound to 
exercise the care of a prudent administrator 
in the management of its business. Such 
acts as allowing overdrafts by insolvent per- 
sons without proper security, the impairment 
of the capital of a Bank by the payment of 
unearned dividends,the furnishing of false and 
deceptive statements to the Government the 
expenditure of the funds of the Bank in 
illegal purchases of its own shares, are acts 



* To appear in Montreal Law Reports, 7 8. 0. 
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^Vross mismanagement amounting to dol, 
ic-d render the directors personally liable, 
;> -intly and severally, for losses sustained by 
ise shareholders by reason thereof. 

x Directors cannot divest themselves of 
:he:r personal responsibility. While they 
ire at liberty to employ such assistants as 
nay be required to carry on the business of the 
xrporation, they are nevertheless responsible 
d.T the fault and misconduct of the employees 
inointed by them, unless the injurious acts 
.^plained of be such as could not have 
i«n prevented by the exercise of reason- 
ale diligence on their part — McDonald v. 
h^Un, Pagnuelo, J., Dec. 13, 1890. 



FIRE INSURANCE. 



{By the late Mr. Justice Mackay.) 
! Petered in accordance with the Copyright Act.] 
CHAPTER X. 
Notice of Loss. 
[Continued from p. 37.] 
* 244. Examples of particular requirements as 
to notice. 

In Scott v. Niagara Did. M. Ins. Co., 1 where 
i particular account was to be furnished 
with in 30 days after loss, parol waiver of 
*ds condition was relied on by the plaintiff. 
The action, however, failed, it being held that 
* substituted parol contract cannot be set up 
against a 9ealed policy. 

According to the Civil Code of Lower Can- 
ada, Art. 2478, the insured must, with rea- 
dable diligence, give notice of loss to the 
iLinrer; and he must conform to suchspe- 
c al requirements as may be contained in the 
I*licy with respect to notice and preliminary 
pr%f of his claim, unless they are waived by 
Reinsurer. Kit be impossible for the in- 
****! to give notice or to make the prelimi- 
Q "y proof within the delay specified in the 
Nicy, he is entitled to a reasonable exten- 
sion of time. * 

% the policies of some companies formal 
proofs, after notice of fire, are not required. 
Tne company undertakes, under such poli- 
lle a. to determine the amount of the loss at 
^eir own diligence. 

|25u.aaaaep. 

: ?ot example, see Campbell ▼. Monmouth Mut. F. 
*» &. (Maine), 6 Bennett's 



In MarJde v. Niagara DisU M. F Ins. Co., 28 
TJ. Ca. Q.- B. Rep., the verdict for plaintiff 
was set aside. Incumbrances sometimes are 
required to be declared in 30 days after loss ; 
incumbrances before and those after policy — 
sometimes one, sometimes both. This con- 
dition is a condition precedent There being 
incumbrances not mentioned by insured, he 
lost his case. Condition may read so as to 
require declaration of no incumbrances, 
where none are. 

In the case of Stimpson v. Monmouth M. F. 
Ins. Co., l as to notice of loss to be given, it 
was held that the insurer's sub-agent writing 
to the head office, at the insured's request, 
(though this fact was not stated in the agent's 
letter) was sufficient notice of the fire ; they 
could look out upon that. 

If, after proofs, officer of the company visit 
the place of the fire and refer to the proofs, 
yet do not ask them to be put into better 
shape, and afterwards resist payment for par- 
ticular reasons ; then, when sued, go upon 
the defect of preliminary proofs, the insur- 
ance company must be held estopped, al- 
though the policy provide that no condition 
shall be held waived except by writing en- 
dorsed on or annexed to the policy, and 
signed by president or secretary. Well, what 
is the use of such clause against waiver? It is 
said that the insurance company may be 
estopped, but not thus would it be if defen- 
dants were seeking exemption from some 
obligation of the policy. In the case of no- 
tice and particulars, the conduct afterwards 
of insurance company may be such as to make 
it too late for them, at the trial, to object to 
form. 2 

Scott etal. v. Phcenix Ass. Co. 3 was a case 
in the Privy Council in which a judgment of 
the Court of Appeals of Lower Canada, re- 
versing one rendered in the King's Bench at 
Montreal and dismissing appellants' action, 
was confirmed. The appellants had taken 
a policy which obliged them to procure and 
deliver to the insurers with particulars of loss 
a certificate under the hand of a magistrate, 

1 47 Maine, 5 Bennett, 400 ; approved in Campbell v. 
Same Company, A.D. 1871, 5 Bennett's cases. 

3 Blake v. Exch. Mut. Int. Co. of Philadelphia, 12 
Gray's R. See Waiver, poet. 

3 Stuart's L.C. Reports. 
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or a notary, of the city or district, certifying 
as to the character of the insured and as to 
the said magistrate's or notary's knowledge 
or belief that a loss had been sustained to 
the amount therein mentioned. Fire hap- 
pened and the insured delivered a certificate, 
but it was silent as to knowledge or belief of 
amount of loss. It was held (upon an objec- 
tion not taken in the court of first instance) 
that the certificate was insufficient, and that 
the insured had no right of action. 

A policy requires notice of loss to be given 
in 30 days from the loss. Suppose cargo 
insured in a ship that sails from Quebec 15th 
May ; she is not heard of afterwards except 
on 17th May, when 100 miles from Quebec, 
until December 10, when found on the coast 
of Newfoundland a perfect wreck, all hands 
lost— one dead on board. Is it to be held 
that the insured cannot recover, announcing 
the loss only 7th January following, on the 
ground that the 30 days have passed since 
the loss, and that in marine cases the loss is 
presumed as at time of last news (17th May) ? 
This would be a hard case. 

Suppose insurance in London, England, of 
a house at Batavia or Amboyna ; burned 1st 
May, news of it to either assured or insurer 
only on 1st August Surely notice of that 
might well be given 15th August and the in- 
sured recover ! 

Notice of fire having happened, being re- 
quired to be given forthwith, say as by the 
second of the conditions at the head of this 
paragraph, notice only after three weeks, 
might be held non compliance with the con- 
dition fairly in many cases, but in some cases 
not so; if the insured were absent, for in- 
stance, and only got home after three weeks 
after a fire, I would hold his notice then suf- 
ficient, he delivering in one calendar month 
his particular account of loss. In Inman v. 
Western Ins. Co. l a fire having happened on 
the 23rd of February, notice of it given only 
on the 2nd of April was held non compliance 
with the policy. 

Alauzet, vol. 2, p. 423, says that if notice 
of fire be required to be given in a certain 
delay, this is comminatory only, in France ; 
and in Lower Canada this principle has been 
approved, and it has even been held that the 

> 12 Wendell. 



term fixed for the filing of the particular ac- 
count of loss is not a terme fatal. 

In DM v. Quebec Ass, Co. the Queen's 
Bench of Lower Canada, in 1844, upon mo- 
tion for new trial by the defendants founded 
firstly upon plaintiffs not having filed parti- 
culars of loss within 14 days according to the 
policy, secondly upon plaintiffs not having 
proved by legal evidence that the defendants 
had extended those 14 days till the 28th of 
October as alleged by plaintiff* held that the 
term of 14 days for filing particulars was not 
necessarily a terme fatal; Fothier Ass. No. 
127 ; Gran & Joliat, No. 237, ch. iv) ; and 2nd 
that the president and secretary of the assur- 
ance company had extended the term of 14 
days, as plaintiff alleged, and that they had 
right to modify the condition of the policy 
and to extend the term. The fire occurred 
on the 1st of October. On the 2nd the plain- 
tiff notified the company of the fire. The 
plaintiff was suspected, and the company pro- 
cured an enquiry before a magistrate. Be- 
fore the end of the enquiry or the expiration 
of the 14 days, plaintiff asked the president 
and secretary of defendants at their office for 
delay to file particulars, which they granted. 
On the 18th of October the enquiry ended, 
and on the 28th plaintiff filed his particulars 
which were received without objection. 
Afterwards the company asked an affidavit 
from plaintiff, which he gave them, the pre- 
sident of the company swearing him. At 
the trial defendants said that their officers 
could not waive things so. The court held 
the contrary. The defendants' policies stated 
that the president and secretary were au- 
thorized to sign all policies, and that no al- 
teration of a policy could be made except 
at the office of the company with the approba- 
tion of the " secretary or agent" of the com- 
pany, "the court held that such secretary or 
agent issuing policies might strike out what 
conditions he pleased, and that certainly the 
president and himself might, in the office, 
agree to extend the term fixed by a condi- 
tion forassured's doing a thing in. 

Had there not been the agreement refer- 
ed to, the majority of the court would have 
held the 14 days not a terme fatal. l 

1 Semble they would, Gran k Joliat to the oontrary 
notwithstanding ; see ToulUer, Tom VI, No. 60S. 
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The first clause and the American clause 
*t the bead of this section are more favorable, 
ae to terme within which particular account 
is to be delivered (after notice of fire given) 
thin the English clause. 

U is said in Moore v. Harris l that clauses 
requiring that claims be sent in in specified 
periods are strictly construed.' The clause 
blowing thirty days to send in proofs was 
held a material part of the contract If not 
jo, there would be no appointed time, and 
tbe assured might wait one or more years. 1 

" As soon as possible after" must the par- 
ticular account be delivered under the first, 
bat under the second, the term of a calendar 
month is fixed. 

But what is the penalty ? Seemingly, that 
only after statement and oath is the loss 
payable. 

Under the condition to furnish such proofs 
of loee as the directors " may reasonably re- 
quire," or proofs " to tbe satisfaction of the 
directors," it is for the jury to say whether 
reasonable proofs have been offered, proofs 
that reasonable men would, ordinarily, be 
satisfied with; and the courts will charge 
the jury that' that is all that the insured can 
beheld to da 3 

If by the policy particular certificates, or 
affidavits, to support the insured's claim for 
loss, are not ordered, none can be insisted 
upon, and under such a policy the loss being 
stipulated payable within ninety days after 
"due proof' of loss, the insurers will be held 
to pay upon such proofs as a jury may find 
reasonable and due. * 

Notice of fire, or particulars of loss, being 
required to be given within 14 days or within 
one calendar month after fire or loss, terrible, 
this means from the time of the fire or loss 
known. Suppose a house at a distance insur- 
ed, sorely though the loss occurred on the 1st 
of one month, notice may be given even in the 
last week of the second month, if the loss was 
not known till say the middle of the second 
month. And I would say the same in ma- 
rine insurance. Where a ship is lost and, 
liter, is found a wreck, it would be hard to 

1 la the Privy Council. A.D. 1876. 
, 8ee Whiter. Western Am. Co., in the Privy Council. 
1 Amunent from Moore v. WooUept 28 B. L. <k E. R., 
■n* tee Brametein cue ante. 
4 Bom's Rep. 434. 



hold that it is presumed lost from last parti- 
culars of her being in existence, say three 
months before she was found a wreck. Yet, 
in a case in Montreal, in 1870, it was held 
that the insured could not recover, because 
the vessel insured wa» last seen at Bic in 
September of one year and was afterwards 
found in May a wreck, all hands dead, 
on Anticosti, and that she was to be pre* 
sumed lost from the time of last being seen, 
(or something like that) 

Where a mill and appurtenances were in- 
sured for one sum, and notice of the fire was 
given, and the subject insured was declared 
to be totally destroyed, it was held that no 
further details of loss were required. But 
the value, it would seem, ought to be stated 
to be that of the policy or over. 

From Wilson v. State Ins. Co- l it would ap- 
pear that an account of the property destroy- 
ed might fairly be asked. The value before 
and the value after the fire are required by 
the first of the conditions at the head, in the 
particular account of loss ; and under the 
third clause, oath or affirmation to* the ac- 
count of loss is required ; no oath or affirma- 
tion is usually required to notice of fire. 

Where, under a clause such as the Ameri- 
can one at the head of this chapter, with the 
proofs of loss is to be filed a declaration, 
" whether any, and what other insurance has 
been made on the same property," and no 
such declaration is filed, and other insurance 
has been effected and not notified, the action 
by the insured will be dismissed. * 
Under the two first clauses the particular ac- 
count need be only an account of the property 
destroyed or injured, and not of the manner 
and cause of the loss. * But under the third, 
"when and how the fire originated, 1 ' must 
be stated under oath, so far as the insured 
knows or believes. 

Under the first two clauses the interest of 
the insured need not be stated, but under 
the third it must. 

Where all the books and papers of the in- 
sured were burnt, together with his stock of 
goods, his affidavit of that fact, and that he 

1 In the Superior Court, Montreal, Dee., 1862. 
9 BatailU v. The Merck. Int. Co. of iV. 0., S Rob. 
Rep. La., 1843. 
8 Catlin v. Springfield F. Int. Go.,1 Sumner. 
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had, a short time before the fire, examined 
his books and found that his stock amounted 
to $5,000, which had not been much reduced 
by sales previous to the fire, was held a suffi- 
cient compliance with this requirement * 

Where the form of notice is not specified, 
a verbal notice or a notice directed to the 
agent of the insurers, and deposited in the 
post office is sufficient * 

{ 245 . M Most contiguous—meaning of. 
The American clause at the head of this 
chapter imposing duty on insured, after a 
loss, to produce a certificate under hand and 
seal of a magistrate or notary, most contigu- 
ous to the place of the fire, stating that he has 
examined the circumstances, that he is ac- 
quainted, etc., and verily believes, etc., is 
very unfavorable to the insured. Numerous 
are the arguments that under it the insurers 
can use to resist payment A prudent man 
ought never to take a policy with such con- 
ditions. Certificate is to be under hand and 
seal; suppose it to be wanting in the last par- 
ticular. 

It is just as bad as an appointment exe- 
cuted under hand alone (without seal) where, 
previously, ordered to be executed by writing 
under hand and seal ; seal must be. 3 

Certificate of loss, if to be under hand and 
seal of a magistrate, is null, if signed but not 
sealed. * 

w Magistrate or notary most contiguous"— 
does this mean that if both magistrates and 
notaries be there, the insured must employ 
that one of the magistrates and notaries who 
is most contiguous, or may he go to the ma- 
gistrate of the magistrates, or to the notary of 
the notaries, who is most contiguous ? Ma- 
gistrate or notary as he pleases, I would say. 
(( Most contiguous," does this mean in an 
air line, or by common road line ? There is 
something in favor of the air line. Say one 
magistrate's house adjoins in rear to the in- 
sured's; the next nearest one is twelve 
houses off, say 400 feet, but by the street 
line. Which is to be the one ? The one 
nearest to walk to ; the insured need not fly 

1 Norton v. R. & S. Ins. Co., 7 Co wen, 645. 

2 Curry v. Commonwealth Ins. Ca., 10 Pick. 535 ; In- 
man v. Western Fire Ins. Co., 12 Wend. 461. 

3 1 Parsons Select Eq. Cas., p. 436. 

« Mann et al. v. Western Am. Co., 17 U. 0. Q. B. Rep. 



over back yards. (See art on " Interpreta- 
tion.) 

Where the amount of loss is to be certifi- 
cated by a magistrate, his saying " beyond 
the amount insured 1 ' won't do. l 

The magistrate need not state that he was 
or is most contiguous to the fire. This may 
be proved aliunde. ' 4 

Under the American clause the insured 
undertakes that whoever of the magistrates 
may chance to be, when a fire happens, most 
contiguous to it, or whoever of the notaries 
may chance to be most contiguous, will cer- 
tify as stipulated ; else that insurers need not 
pay. It often happens in America that the 
two qualities of magistrate and notary are 
combined in one individual Two days be- 
fore a fire such an individual may have re- 
moved from a distance to a house near, say 
next door to the one destroyed by fire. He 
may be totally unacquainted with the in- 
sured, and may be conscientious, and, if 
he be, the insured will suffer, though he 
could easily procure the certificate, in due 
form, of a magistrate four or five houses fur- 
ther off well acquainted with the insured and 
his circumstances from having known him 
for ten years, and from having resided near 
him during all that time. As strict construc- 
tion was required under the old English con- 
ditions requiring certificate of the minister of 
the parish; so under this American clause 
may it be. 8 

Certificate of ministers, magistrates, etc, 
after loss. Not absolute conditions precedent 
are these in Scotland, to enable persons hos- 
tilely disposed to extinguish just claims of 
insured. Bell's Comm. Legitimately you 
ought not to go further than ask stronger 
proofs where such certificates are so refused, 
says BelL — Wood v. Wordey, ante, is not per- 

1 Mann et al. v. W. Ass. Co., 17 U. Oa. Q. B. R. 

2 lb. See post, proceedings on polioies, Lounsbury r. 
Prot. Ins. Co. 

a Suppose wilful immoral refusal by magistrate, p. 
113, Bell's opinion. 

Condition precedent ; the vendee was to deposit a 
sum in a bank on a oertain day, and a bank was 
named ; that bank would not take the money ; so 
the vendee deposited it elsewhere and notified the 
man who had promised to sell, bat he held himself 
to be freed ; yet it was held that the vendee had done 
all possible, and that the vendor was not freed. 20 
Howard's Rep. Seccombe v. Steele. 



THE LEGAL NEWS. 



T9 



fectly satisfactory ; three of the judges were 
against the judgment 

Magistrate certifying acquaintance. This 
being required, there may be immorality on 
the part of the magistrate certifying from 
considerations of humanity alone ; he having 
no acquaintance, but being the nearest, is 
appealed to, and the policy being explained 
to him, he is told that necessity is on him to 
certify, else an innocent man may lose a just 



Information suddenly collected after the 
ore has been, by judgment in the States, de- 
clared sufficient, and thus the devil is whip- 
ped round the post 

In Turiey v. N. Am. F. I. Co., l the defen- 
dants quibbled a good deal, and the court 
struggled ta defeat them. Defendants ob- 
jected to the certificate, because of the ma- 
gistrate's not being absolutely the one " most 
contiguous;" they argued that the place of 
his residence, rather than of his business, 
was to fee considered, and that a mathema- 
tical precision was to be observed in calcu- 
lating the contiguities. They had several 
times after objecting to the certificate refused 
to return it, or even to show it, to the insured. 
The court did not deny the obligation to 
recognise the strict rule of the English cases, 
but held that the conduct of the insurers 
necessitated an exception, that as to the 
magistrate's not being the one most contigu- 
ous to the place of the fire, the magistrate 
here was contiguous enough, and that they 
would not hold the insured to a mathema- 
tical precision ; also that nearness of the place 
of business rather than of the residence of 
the magistrate might control * 

Where the two nearest magistrates refuse 
to certify, and the certificate of the next 
nearest one is obtained, it is insufficient ' 

Cannot there be waiver of certificate ? I 
should say so, if the company made an ad- 
justment, or entered into an arbitration, and 
afterwards refused to pay, or give a note say, 
but, later, refuse to pay. Certainly, if time for 
gi?ing it (as if one calendar month be fixed) 

""^Wendell. 

'Wm the abore a good judgment? I doubt it. Con- 
tifaooa enough, illegal. Chancellor's foot. 

*LeadUUer r. j£tna In*. Co., IS Maine. 



be used up in negotiations of that kind the 
insured ought to be protected. l 

Shaw says that though the strict rule of 
the English cases, cited by Ellis in regard to 
the necessity of the precise certificate, and 
preliminary proofs, required by the condi- 
tions, has been recognized and approved in 
America, 3 its severity has been much miti- 
gated by the now well settled doctrine, that 
all objections to the preliminary proofs are 
waived, except those which are taken at the 
the time the proofs are received, and that if 
the insurers accept them without pointing 
out their deficiencies, or refuse to pay the 
loss on some other ground, they cannot sub- 
sequently allege that the proofs were insuffi- 
cient, or not rendered within the required 
time. s But Scott v. Phcenix Ins. Co. is 
against. If the nearest magistrate be concern- 
ed directly or indirectly, even as a creditor 
of the insured, the magistrate next nearest 
will be sufficient * 

(Will he ? then literal fulfilment need not 
be, nor literal interpretation.) 

If the magistrate's certificate do not state 
that he is not concerned in the loss, will it 
be bad ? See post * Proceedings on policies/' 
Lounsbury v. Protection Ins. Co., post. 
Semble no. — Argument from Mann et al 
v. West. Ass. Co., 17 Q. B. R. U. Ca. 
$ 246. Duty of insurers as to defects in notice. 

Where the notice of loss is defective, the 
insurance company must inform the insured 
and ask for more formal proofs, or there is 
waiver. 5 

By the failure of insurers to object to de- 
fective notice, the right to urge the objection 
is often waived. It is not so waived where 
the notice is given late in time, but where the 
forms of proof are not exactly right, and the 
defect could be remedied easily. 6 It is the 
duty of the insurers to point out defects in 
the forms of proof. 7 38 Vict c 66, Ontario, 

1 See farther under waiver vo*u 

2 See Leadbetter v. JEtow In». Co., 18 Maine. 

* Heath r. Franklin. F. Iru Co., 1 Cuahing 267 ; jEtna 
Int. Co, v. Tyler, 16 Wend. 385 ; Turiey v. North Am. 
Fire hu- Co., 25 Wend. 375. 

4 So held in Tennessee, 5 Sneed's R. 

5 Steadily held so in Maine. Patieraon v. Triumph 
Ins. Co., 64 Maine R. 

« Flandere, p. 567. 
" lb. 598. 
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requires this, particularly where before suit 
they refuse to pay for other stated reasons. l 



INSOLVENT NOTICES. ETC. 

Quebec Official Gazette, Feb. 21. 

Judicial Abandonments. 

H. A. Beriau, bookseller, Earnham, Feb. 13. 
John C. Ogil vie, hotel-keeper, Aylmer, Jan. 29. 
Wenoeslas Tarootte, trader, St. Frederic, Feb. 14. 
Adam Waters, grocer, Quebec, Feb. 17. 

Curators appointed. 

Re David Gannon, Baseatong Bridge, Ottawa County. 
M. Shea, Maniwaki, curator, Jan. 31. 

Re F. Godbout, file.— A. A. Taillon, Sorel, curator, 
Feb IS. 

Re Hamel k Thenault.— Bilodeau k Benaud, Mont- 
real, joint ourator. Feb. 13. 

Re Peter Harkness, Montreal.— W. A. Caldwell, 
Montreal, ourator, Feb. 14. 

Re MoGinnis Bros., Athelatane.— Kent k Turootte, 
Montreal, joint ourator, Feb. 16. 

Re Joseph Menard, carriage-maker.— J. C. Desau- 
tels, St. Hyaeinthe, ourator, Feb. 18. 

Re Wells k Crossley, Montreal.- W. A. Caldwell, 
Montreal, ourator, Feb. 16. 

Dividends. 

Re Ameclee Beauprl, Hochelaga.— First and final 
dividend payable March 4, L. G. G. Beliveau, Mont- 
real, ourator. 

Re Hyman Beroovitoh, Montreal.— First and final 
dividend, payable March 10, A. W. Wilks, Montreal, 
curator. 

ReU Bourassa k Co.— First and final dividend, 
payable Maroh 10, C Desmarteau, Montreal, curator. 

Re J. M. Conroy, Montreal.— First and final divi- 
dend, payable March 15, Kent k Turootte, Montreal, 
joint ourator* 

Re Julien H6bert et a/., Ste. Martine.— First and 
final dividend on proceeds of lots, payable Maroh 16, 
Kent k Turootte, Montreal, joint ourator. 

Re Prime Houle, Ste. Perpetue.— First and final 
dividend on proceeds of lots, payable March 16, Kent 
k Turootte. Montreal, joint ourator. 

Re F. X. Labranohe, Thetford Mines.— First divi- 
dend, payable Maroh 15, Kent k Turootte, Montreal* 
joint ourators. 

Re L. Marion k Co., Hull.— First and final dividend, 
payable Maroh 10, J. McD. Hains, Mcntreal, curator* 

Re Louis H. Mineau, Louisevillc,— First and final 
dividend on mortgages, payable March 16, Kent k 
Turootte, Montreal, joint curator. 

Re Phillips A Sullivan.— First and final dividend, 
payable March 11, L. P. Robitaille, Quebec, ourator. 

ReT. Rousseau k fils.— First and final dividend, 
payable Maroh 11, C. Desmarteau, Montreal, ourator. 

Re Frederick C. Weldon, Grenville.— First and final 

1 lb. 601. 



dividend, payable Maroh 10, W. A. Caldwell, Mont- 
real, ourator* 

Separation as to pr op er t y . 

Vietorine Authier vs. Napoleon Florentin Joulin. 
Montreal. Feb. 16. 



GENERAL NOTES. 



Falsi Trade Descriptiohs.— At the Birmingham 
Police Court, on November 4, judgment was given in 
the case of Messrs. Evans, goldsmiths, of Northampton 
street, who were summoned by Messrs. Blanokensee & 
Co. (Limited), jewellers, for selling three bracelets to 
which a false trade description had been applied, and 
also for applying a false trade description to three 
bracelets. The summonses were heard a week pre- 
viously, but the magistrates reserved their decision. 
The oase arose out of a business transaction. In Au- 
gust last Messrs. Blanokensee ordered of the defen- 
dants half a gross of 9-carat gold bracelets. The de- 
fendant offered to make them at 45s. an ounce. One 
lot was delivered, and Messrs. Blanokensee had three 
of the articles assayed, and they came out at from six 
to seven carats in oonsequenoe of the quantity of solder 
used. In an early stage of the proceedings the ease 
against Mr. Masters Evans, the son of the other de- 
fendant, was dismissed. On behalf of the father it 
was oontended that he knew nothing of the" practical 
work, whioh he entrusted entirely to a responsible 
manager. The magistrates found that the defendant 
had sold the bracelets under a false trade description, 
and thought the justice of the oase would be met by a 
fine of £10 and costs. 

A Valuable Judge.— Judge Trumbull, at the 
annual meeting of the Illinois State Bar Association, 
referred to Judge Thomas C. Brown, of whom he 
oould not say muoh. " His opinions are not to be 
found in the reports, I believe, and although he sat 
upon the Supreme Benoh for thirty years, I recollect 
but one opinion of his appearing in the reports, and 
that, I believe, on an investigation that took place in 
the Legislature, was proved to have been written by 
somebody else I" 

^hb New Lord op Appeal.— The Queen has been 
pleased to approve the appointment of the Right Hon. 
Sir James Hannen, D.C.L., President of the Probate. 
Divorce, and Admiralty Division of the High Court of 
Justioe, to be Lord of Appeal in Ordinary, in the room 
of the Right Hon. Sir Barnes Peacock, deceased. Sir 
James Hannen is just seventy years of age. It is 
forty-three years since he was called to the bar, and 
twenty-three sinoe he took his seat on the bench as a 
justice of the Court of Queen's Benoh* He was soon 
transferred to the Court of Probate, and has now been 
for many years President of the Probate Division of 
the High Court. Those who remember the dignity 
and impartiality with whioh Sir James presided over 
the Special Commission Court, and the unwearied 
labour which he devoted to the enquiry, will recognise 
that this promotion has been well earned. Sir James 
was knighted in 1868, and added to the Privy Council 
in 1872. He is a widower.— Law Journal. 
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The Supreme Court of Pennsylvania, in 
Cfc*. v. Waldman, decided Feb. 16, 1891, 
holds that the public employment of a barber 
21 Sunday is not a work of necessity. Chief 
Justice Paxson observed :— " We are asked 
to say that shaving is a work of ' necessity/ 
md therefore within the exceptions of the 
act of 1794. It is perhaps as much a neces- 
tity as washing the face, taking a bath or 
performing any other act of personal cleanli- 
ness. A man may shave himself, or have his 
servant or valet shave him, on the Lord's 
day, without a violation of the act of 1794. 
But the keeping open of his place of business 
an that day by a barber, and following his 
worldly employment of shaving his custom- 
ers, is quite another matter ; and while we con- 
cede that it may be a great convenience to 
many persons, we are not prepared to say, as 
& question of law, that it is a work of neces- 
sity within the meaning of the act of 1794. 
We do not make the law ; our duties are 
limited to interpreting it, and we feel our- 
selves bound by the construction our pre- 
decessors have placed upon the act for nearly 
& century." 

Mr. 8. W. Cooper is the writer of an article 
on "The Tyranny of the State," which ap- 
peaiB in the Popular Science Monthly. He 
cites a number of instances to support his 
position that personal liberty and the rights 
of property are constantly violated, and the 
citiwn is without redress. We have room for 
only a few examples. " Although the claim- 
ant has been wrongfully kept out of his own 
for years, and finally recovers a judgment, 
the United States calmly tells him that it 
never pays interest on its debts ( United States 
v.Jtyard,127U.a251); yet if it has a claim 
against a citizen who is insolvent it demands 
every dollar of it, with interest, before any 
other creditor can be allowed a cent Brent 
v. Bade, 10 Pet 696." He refers to a recent 
decision of the U. & Supreme Court, (Powell 
v.Pmwyftwma, 127 TJ. S. 678) in regard to 



oleomargarine :— " Could a greater outrage 
have been inflicted on a citizen ? The State 
passes laws that provide for the manufacture 
and sale of a commodity ; then, after the 
business has been established, makes the 
citizen a criminal who put his capital into it 
at its invitation. To produce a cheap, whole- 
some food would seem to be deserving of 
commendation rather than a prison celL" 
* * * ** Again, take the instance of a man 
accused by the State of crime who is inno- 
cent All the power of the social body is 
exerted to make him out a criminal. He is 
put to enormous expense in the employment 
of counsel, the obtaining of evidence, and all 
the incidental expenses of a trial ; his busi- 
ness may be broken up, and his hopes 
and happiness in life wrecked. Yet, even 
if he is proved innocent, the whole bur- 
den falls on him, for the State makes no 
compensation for mistakes." * * * "By 

the Constitution of the United States all 

• 

citizens are to be protected against all unlaw- 
ful searches and seizures ; but these rights 
are continually violated, without redress, by 
the action of brutal and ignorant officers 
who, without authority, make police raids 
and do irreparable injury to innocent men. 



A question of survivorship was submitted to 
the Court of Appeals of Maryland in Cowman 
v. Rogers, Jan. 22, 1891. The Court said :— 
" By the Roman law, if a father and son 
perish together in the same shipwreck or 
battle, and the son was under age of puberty 
it was presumed that he died first, but if 
above that age, that he was the survivor, 
upon the principle that in the former case 
the elder is generally the more robust, and 
in the latter, the younger. The Code Napo- 
leon had regard to the ages of fifteen and 
and sixty, presuming that of those under the 
former age the eldest survived, and that of 
those above the latter age the youngest sur- 
vived. If the parties were between those 
ages, but of different sexes, the male was 
presumed to have survived ; if they were of 
the same sex the presumption was in favor 
of the survivorship of the younger. By the 
Mahometan law of India, when relatives 
thus perish tegether, it is to be presumed 
that they all died at the same moment ; and 
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such also was the rule of the ancient Danish 
law. But the common law, which governs 
us, knew no such arbitrary presumptions. 
By that law, where several lives are lost in 
the same disaster, there is no presumption of 
survivorship by reason of age or sex, nor is 
it presumed that all died at the same 
moment Survivorship in such a case must 
be proved by the party asserting it. No 
presumption will be raised by balancing pro- 
babilities that there was a survivor, or who 
it was. Wing ▼. Angrave, 8H. L Cas. 183 ; 
Underwood v. King, 4 De Gex, M. & G. 633 ; 
Johnson v. Merithew, 80 Me. Ill ; Newell v. 
Nichols, 75 N. Y. 78 ; 1 Greenl. Ev., ?? 29, 30 ; 
Best Ev. 304 ; 2 Whart Ev., ?? 1280-1282 ; 2 
Kent Com. 572. It was held, therefore, that 
where the member of a benefit association, 
whose certificate is payable to his wife, or in 
case of her death in his life-time, to his chil- 
dren, or if there be no children, to his mother, 
and if she be dead, to his father, and failing 
all these, to his brothers and sisters, perishes 
in a flood with his wife and children, there 
is no presumption as to survivorship, but the 
widow's representative is entitled to the fund, 
in the absence of evidence that she prede- 
ceased her husband. 



SUPERIOR COURT. 



Swkhtsbubg, Dec. 20, 1890. 
Before Lynch, J. 
Booth et al. v. Hutchins. 
Principal and agent— Sale — Action by undis- 
closed principal — Acceptance or receipt, Proof of 
'—Agent acting in his own name — ArU 1716, C.C. 
Held: — 1. Where goods are sold by a person 
acting for himself and for others whose 
names he does not disclose to the purchaser, 
the undisclosed principals as weU as the one 
who appeared in the contract, may sue jointly 
in their own names to recover the price. 

2. The acceptance or receipt of the goods, or part 

thereof, by the purchaser, may be proved by 
parol evidence, 

3. Where the defendant offered a price for goods, 

which was accepted, and the goods were then 
shipped in his name to an address indicated 
by him to the vendor, possession of the goods 
was thereby vested in t/ie defendant, and he 



will be deemed to have accepted and receive c 
the same. 

4. The fact that the defendant gave the vendor 
the address of a person to whom the good* 
were to be shipped, and that the vendor step- 
ped the goods as instructed, and afterward* 
endeavoured to obtain payment from the per- 
son to whom they were shipped, is not a suffi- 
cient disclosure of principal to relieve th& 
defendant from personal responsibility for 
the price. 
Lynch, J. :— 

The plaintiffs — seven in number — as pa- 
trons of a cheese factory situated in the 
township of Shefford, and known as " the 
Willow Grove cheese factory," sue defendant 
to recover, in the respective proportions men- 
tioned in their declaration, the sum of $537.- 
94, being for the price of 86 boxes of cheese 
which they allege were sold by them to de- 
fendant about the 1st November, 1889, at 
the rate of 10£ cents per pound ; that the 
cheese were duly delivered to defendant after 
being weighed and counted, — and that he 
specially promised to pay for them. 

Defendant meets the action by a general 
denial) and then in a second plea alleges 
that he never personally bought said cheese, 
or represented that he was so buying thero, 
or ever personally undertook to pay for them ; 
that to the knowledge of plaintiffs there has 
existed for many years a custom, by which 
the large dealers in cheese in Montreal em- 
ploy to buy for them, local men, who act 
simply as their agents; that defendant who 
keeps a small general country store was, to 
the knowledge of plaintiffs, employed in the 
season of 1889, to buy cheese on commission 
for Charles Boden & Co., of Montreal, dealers 
in cheese ; that about the date mentioned in 
plaintiffs' declaration, defendant went to the 
cheese factory therein mentioned as the 
agent of Boden & Co., where he saw two of 
the plaintiffs, and the maker Doonan (with 
whom alone he had dealings), to whom ho 
made known that he was buying cheese for 
Boden & Co , and not for himself,— that as 
the agent of Boden & Co. he agreed with 
Bell, Booth and Doonan upon a price for tlie 
cheese, and gave them the full address of his 
principal, Charles Boden & Co., in the city of 
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Montreal, — that he then left and had no 
further dealings concerning the cheese, — that 
: ** cheese was never sold to him personally, 
nor weighed in his presence, nor delivered to 
Lin ; that about the 4th November, 1889, 
plaintiffs themselves delivered the cheese 
V) Boden * Co- at the West Shefford Railway 
Station, to whom they sent it, and whom 
:tey thus acknowledged as the purchaser,— 
tut plaintiffs afterwards in various ways 
treated with Boden & Co., as their debtor, 
icd accepted from them a check for the 
heese, which plaintiffs presented for pay- 
loent,— that plaintiffs in bad faith and as an 
afterthought applied to defendant for pay- 
ment, only after they had failed to secure 
their pay from Boden & Co.,— and finally 
that defendant never bought the cheese, re- 
reived or had delivery of it> nor obliged him- 
felf personally for the payment, and that 
whatever he did in connection with it, was 
as the agent of Boden & Co. who were his 
principal, and all to the full knowledge of 
plaintiffs. 

Plaintiffs answer generally, and specially 
that they never had any transaction with 
Boden k Co. in reference to the cbeese, nor 
any knowledge of them, until long after the 
defendant had bought the cheese, — that de- 
fandantdid not at the time mention the name 
of Boden * Co., but bought and shipped the 
cheese in his own name,— that plaintiff 
never accepted Boden & Co. as their debtor 
—that defendant did not disclose to plaintiffs 
that he was an agent or for whom he was 
acting, but on the contrary bought for him- 
self and promised to pay, — that it was imma- 
terial to plaintiffs by whom they were paid ; 
that they did not accept the check in pay- 
ment ; and that they did not accept any other 
debtor than defendant whom they have ne- 
ver discharged. 

The pleadings, evidence, and argument of 
counsel raised some most important ques- 
tions, which I shall proceed to consider in 
the order in which they occur to me as most 
natural to arrive at a final disposition of the 
whole case. 

Defendant's counsel says that Bell was the 
only one of the plaintiffs who had anything 
to do with the sale of the cheese; that he, 



Bell, did not disclose his agency or the na- 
mes of the persons for whom he was acting, 
and that in consequence plaintiffs have no 
right to the action as brought Plaintiffs' 
counsel replies that if defendant had intend- 
ed to attack the quality of plaintiffs, he 
should have done so in his pleadings. 

I think a matter of this importance should 
have been specially pleaded, as was done in 
the case of Canada Shipping Company & Vic- 
tor Hudon Cotton Company, cited at the argu- 
ment (5 Leg. News, 309; 2 Q B. Dec 356). 
Defendant in one of the paragraphs of his 
second plea thus alludes to this pretention : 
"That defendant only saw or spoke to one 
" Booth and Richard Bell, two of Bald plain- 
" tiffs, and Doonan ; and that he did not on 
" the occasion or on any other occasion have 
" any conversation or dealings with any of 
" the other persons named as plaintiffs in 
" reference to said cheese." This was per- 
haps sufficient to put plaintiffs on their guard 
that defendant intended to make use of it as 
one of his means of defence ; and possibly it 
may be accepted as a sufficient compliance 
with Art. 20 and 144 C. P. I incline strongly 
to the view that the pleadings should fully 
disclose all that the parties intend to rely 
on. The question thus raised was settled by 
the Court of appeal in the case just referred 
to,— where it was held that a principal may 
sue in his own name to recover the price of 
goods sold by his agent who did not disclose 
the fact that he was acting for another. The 
opinions of the Chief Justice and of the late 
Judge Ramsay who dissented have always 
much weight ; but I can find no case reported, 
in which effect has been given to the views 
they there expressed, and there are several 
holding the contrary doctrine ; besides, there 
is no text of law to sustain such views. By 
Arts. 1716-1727, CL C, the mandator is bound 
in favor of third persons for the acts of his 
mandatary, even if the latter do not make 
known his quality. Why should not the re- 
ciprocal action lie in favor of the mandator 
unless some special and personal reason is 
shown to exist which induced the third party 
to contract with the mandatary, such as the 
existence of a debt which could be pleaded 
in compensation (2 S. C R, p. 21). Here 
nothing of that kind is shown ; and besides 
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the defendant knew well that he was con- 
tracting with one of the committee, who had 
by custom and agreement, the authority to 
sell*— it was defendant who went to Bell to 
buy, and not Bell to him to sell- All diffi- 
culties of this kind, and many others, would 
be obviated if the farmers of the province 
who are' interested in the manufacture of 
butter and cheese, would take advantage of 
the provisions of the Act 45 Vic., ch. 65, now 
Art 5477 and following of the Revised Sta- 
tutes, and thus secure for themselves the ad- 
vantages of a corporate existence. 

Plaintiffs say that on a certain day they 
sold their cheese to defendant, and proceed- 
ing to prove this allegation their first witness, 
Doonan, is asked the following question: 
" Please state what took place and what was 
said about the cheese, 1 *— to which depen- 
dent's counsel entered the objection that it 
was "illegal and inadmissible, and an at- 
• tempt to prove by parol evidence a contract 
of more than $50." At the time I reserved 
the objection, and have now to pronounce 
upon it ; because, upon the reception or re- 
jection of this evidence, plaintiffs' case largely 
depends. 

I shall treat this question entirely irres- 
pective of the other, as to whether defendant 
bought the cheese for himself or as the agent 
of Boden & Co., and simply inquire whether 
plaintiffs have the right by law to prove the 
sale alleged by them by witnesses, as they 
have attempted to do ; and if so, whether 
they have succeeded or not The points in- 
volved are among the most difficult with 
Which our Courts have to deal : but fortu- 
nately for their elucidation we have recourse 
not only to our own jurisprudence but to that 
of England and most of the American States, 
as welL By the Canadian Act, 10 & 11 Vic, 
ch. 11, sec 8, it was provided that: "The 
enactments of the Act passed in England in 
the 29th year of the reign of King Charles 
the 2nd, and entituled, An Act for preven- 
tion of frauds and perjuries, are declared 
to extend and shall extend in Lower Canada, 
to all contracts for the sale of goods of the 
value of $48.66 2$ (or 10 poundd sterling) 
and upwards." The 17th section of that Act 
reads thus : u No contract for the sale of any 



goods, wares and merchandise for the price 
(value) of 10 pounds sterling or upwards 
shall be allowed to be good except the buyer 
shall accept part of the goods so sold and 
actually receive the same, or give something 
in earnest to bind the bargain, or in part 
payment, or that some note or memorandum 
in writing of the said bargain be made and 
signed by the parties to be charged by such 
contract or their agents thereto lawfully au- 
thorized." This provision is reproduced in 
Art 1235, C G, but altered somewhat in 
phraseology, and reads as follows : " In com- 
" mercial matters in which the sum of money 
" or value in question exceeds $50, no action 
"or exception can be maintained against 
"any party or his representative, unless 
" there is a writing signed by the former, 
" upon any contract for the sale of goods un- 
" less the buyer has accepted or received 
* part of .the goods or given something in 
" earnest to bind the bargain." 

This is the law governing the disposition 
of this element of plaintiffs' case. It is ad- 
mitted that the matter at issue is a commer- 
cial one, that the sum of money in question 
exceeds $50 ; that there is no writing signed 
by the defendant, that nothing was given in 
earnest to bind the bargain, so that plaintiffs' 
only hope rests on their being able to prove 
that defendant accepted or received the 
cheese (there is no question as to a part of 
them) for the recovery of the price of which 
the suitis brought Plaintiffs' counsel con- 
tends that he is entitled to prove this by 
parol evidence, while on the other side it is 
said that a writing is absolutely requisite. For 
some wholly unexplained reason theCodi- 
fiers altered this particular feature of the old 
Statute referred to. They say in their report 
that "They have simply expressed the exist- 
ing law as they understand it without sug- 
gesting amendments, except in a few cases, 
which will be noted in their order ;"and they 
note no change in Art 1235. The late Mr. 
Justice Ramsay who was then Secretary of 
the commission, said in rendering the judg- 
ment of the Court of Appeal in Douglass et 
al. & Ritchie et al (18 L. C. J. 278) that this 
article was considered at seven sittings, and 
that the Codifiers did not think they were 
changing the law : and yet the Statute reads: 
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"except the buyer shall accept part of the 
goods so sold and actually receive the same/' 
whereas the article puts it : " unless the buyer 
lias accepted or received part of the goods." 
The disjunctive ha* been substituted for the 
conjunctive ; and we shall have to see, later 
in. whether any substantial change has 
thereby been effected in the law as it bears 
nponthis particular case. At the moment 
tta question is : can parol evidence be ad- 
mitted to prove the acceptance or receipt of 
the cheese by defendant. Our own jurispru- 
dence is rather meagre in precedents on this 
bead; the only cases at all analogous are 
those cited at the argument, 5 Leg. News, 196, 
-27 LCJ,p. 349,-10 S. C. R., p. 512. 
^hile there is much in the reasoning of Mr. 
Justice Ramsay in the Mvnn case to com- 
mend itself to the judgment of those who 
before, as I do, that the great object of the 
Statute of Frauds was to render it necessary 
that contracts should be reduced to writing, 
and to prevent verbal evidence from being 
admitted, thus preventing the possibility of 
perjuries ; yet it must be conceded that there 
a a rapidly increasing tendency everywhere 
to remove all barriers to the reception of all 
kinds of evidence. I accept as authoritative 
aod binding on me the ruling of the Supreme 
Court in the Munn case— that under Art 1235, 
C-C, proof of acceptance or receipt may be 
made by parol testimony, and that proof in 
writing is not necessary to establish either ; 
and consequently I admit the evidence of 
the witness, Doonan, and reject the objec- 
tions made by defendant to its reception. 

1 have now to determine whether plaintiffs 
have established that defendant accepted or 
received the cheese : and this involves a 
somewhat wide range of inquiry. The evid- 
ence shows that on the 1st of November, 1889, 
defendant went to the cheese factory of plain- 
tiffs where he examined their cheese, and 
thereupon offered Bell, one of the plaintiffs, 
10J cents per pound for it, which offer was 
at once accepted. He then instructed Doo- 
nan, the cheese maker, to weigh the cheese, 
to send him the invoice or bill of weight, to 
ship it the following Monday to Boden * Co., 
ud to come to Ccwansville or Farnham the 
following Wednesday, when he would pay 
&r it On the 2nd of November Doonan, and 



some of the plaintiffs, weighed the cheese, 
boxed it, and on Monday the 4th of Novem- 
ber it was shipped by the Central Vermont 
Railway, in the name of defendant as con- 
signor, to Charles Boden & Co., Montreal, 
and on the same day Doonan mailed the de- 
fendant a bill of the weights and price, which 
defendant must have received. The follow- 
ing Wednesday, the 6th of November, defen- 
dant met plaintiffs Bell and Doonan at Cow- 
ansville, with reference to the 'payment for 
the cheese, when defendant informed them 
that he was not in a position that day to pay 
for the cheese. It will thus be seen that all 
of defendant's instructions given on the day 
he bought the cheese were strictly carried 
out Defendant was not present either at 
the weighing or shipping of the cheese ; and 
it is evident that he did not care or wish to 
be present. It is shown that the custom 
is for cheese factory people to weigh their 
cheese, when a sale takes place, send the 
weight to the buyer who accepts it as the 
basis of payment : and when the weight is 
verified, on its arrival at Montreal, the fac- 
tory or the buyer is credited with any excess 
or debited with any deficiency, which may 
be found to exist Do these facts and cir- 
cumstances, accompanied by defendant's 
acts, sufficiently constitute an acceptance or 
receipt, on his part, of the cheese ? 

In considering the English authorities 
bearing upon this question, it must be re- 
membered that a change, whether inten- 
tional or otherwise, has been made in our 
law. Instead of its being necessary, as for- 
merly, to prove that the goods were accepted 
and actually received by the buyer, the 
vendor is now only required to prove that 
they were either accepted or received. The 
authors seem to make a distinction between 
"accept" and "receive." Lord Blackburn, 
in his work on sales, says : " The difference 
" may exist, but now that it seems to be ge- 
" nerally admitted that a constructive ac- 
" ceptance or receipt of goods is as effective 
" as an actual or real one? it seems useless to 
" waste much time in seeking to discover in 
" what the difference consists." Lemonier v. 
Charlebois, 5 Leg. News, p. 196 ; Parsons on 
contracts, vol. 2, p. 321-330; Benjamin on 
Sales, parag. 157, 180, 181 and 187. In Eng- 
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land such evidence having been admitted, 
the jury, under the direction of the Court, 
would be asked to find, whether the defen- 
dant accepted or received the cheese. I fully 
agree with the remarks of one of the learned 
Judges made, in one of the cases referred to, 
in the books just quoted, that the evidence 
of the acceptance must be "strong and un- 
equivocal." Let us see if it is so here. De- 
fendant, engaged in buying cheese, goes to 
one of the plaintiffs, who he knows is in- 
terested in the manufacture, and undoubt- 
edly for the purpose of bi ying the cheese, if 
he finds it satisfactory, he examines it and 
offers a price which is accepted on the spot. 
Under ordinary circumstances this would be 
amply sufficient to constitute a sale, subject 
to the after weighing. Defendant then gives 
his instructions as to what is to be done with 
the cheese, weighing, etc. ; and they are fol- 
lowed to the letter by the person (plaintiffs' 
employee) to whom defendant gave them. 
When plaintiffs shipped the cheese as direct- 
ed, and defendant received the bill of weight, 
plaintiffs had divested themselves of the pos- 
session in favor of the defendant who had 
thereby actually received the goods pur- 
chased by him, not merely by words, but by 
acts performed in accordance with his own 
direction. More than that, as an act indica- 
tive of ownership on the part of the defen- 
dant, two days after the shipment he meets 
the parties according to agreement, in regard 
to the payment, and presumably having re- 
ceived the bill of weights ; and he there rai- 
ses no question as to what has been done, 
thus tacitly, if that were needed, ratifying 
and approving of the manner in which his 
orders had been carried out, concerning the 
cheese, by plaintiffs. I have no hesitation 
in coming to the conclusion that the defen- 
dant not only accepted but received the 
cheese, of course in the constructive sense 
laid down by the authors, and in the only 
manner in which such business is now car- 
ried on. 

It remains for me to consider the only 
other important issue between the parties: 
and if I may say so, it is to my mind the 
really serious one. Defendant says he bought 
the cheese from plaintiffs, but that he bought 
it as the agent of Boden & Co., that at the 



time he disclosed to plaintiffs the name of 
his principal, that plaintiffs knew that he 
was such agent, that by custom, cheese is 
bought by agents, and not by principals, 
that defendant never personally promised 
to pay, and that plaintiffs sent the cheese 
to Boden & Co. whom they afterwards 
treated and accepted as their debtor. As 
to what occurred on the day of the sale 
1 have only the evidence of one wit- 
ness, Doonan. He shows a disposition to tell 
the truth, so far as he remembers, but is sin- 
gularly unfortunate in not being able to re- 
collect exactly all that was said. However, 
I only find it necessary to accept his state- 
ments in so far as they are borne out by in- 
cidents in which defendant took part It is 
shown that defendant was the agent of 
Boden & Co. for the purchase of cheese on 
the 1st of November, 1889. It is not shown 
that he told Bell that he was such agent 
when he bought plaintiffs' cheese. He did 
give Doonan the name of Boden & Co. as the 
parties to whom the cheese was to be shipped. 
It is not shown that a custom exists which 
is so general as to be recognized, that agents 
alone buy cheese; although defendant ex- 
amined five witnesses to prove such custom 
and plaintiffs seven to disprove its exist- 
ence. 

The- law with reference to agency is clearly 
laid down in Arts. 1715-1716 and 1727, a G, 
in so far as applicable to this case. Mr. 
Justice deLorimier, in his BibHothtque^h^a, 
under these articles, pretty well grouped to- 
gether the most important authorities bear- 
ing upon them. Vol 14, pp. 18, 19, 20, 21, 22, 
23, 31, 32, 44, 46, 46 and 47. Vol. 1, Q. B. 
Dec., p. 201. 

Defendant says that he did disclose the 
name of his principal by giving to plaintiffs 
the address of Boden & Co. as the party to 
whom the cheese was to be shipped. This 
can hardly be accepted as a sufficient dis- 
closure; it was no indication that tbey were 
the real purchasers, and defendant had not 
said they were. The best test is, as the au- 
thors say, to ascertain to whom the credit 
was given and here the question is, did plain- 
tiffs give the credit to defendant or to Boden 
& Co.; Becket v. Tobin, 4 Leg. News, p» 219. 

Now three days after the sale we find the 
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plaintiffs shipping the cheese, not in their 
cwn name, but in the name of defendant as 
the owner, as is shown by the bill of lading. 
This is, I consider, the most conclusive evid- 
ence possible, taken in connection with de- 
fendants undertaking to pay for the cheese 
on the 1st and again on the 6th of November, 
that plaintiffs intended to give and did give 
the credit to defendant It would appear 
that plaintiffs afterwards tried to obtain pay- 
ment of their claim from Boden & Co. who 
by law were equally liable with defendant, 
bat it is quite immaterial so far as defendant's 
liability is concerned what plaintiffs may 
have done with Boden & Co., so long as they 
did not discharge him ; and there is no proof 
of any such discbarge. It was incumbent on 
defendant to prove that he acted, in the pur- 
chase of the cheese, as the agent of Boden & 
Co, to the knowledge of plaintiffs ; and he 
has completely failed to do so. 

Toe case is, without doubt, one of hardship 
to defendant; but agents must understand 
the liability which they incur in contracting 
in their own name, without distinctly mak- 
ing known the name of the person for whom 
they act 

Judgment must go maintaining plaintiffs 



Jno. P. Noyes, Q. C, for plaintiffs. 
K T. Duffy f for defendant 

FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 
OUflitond in accordance with the Copyright Act] 
CHAPTER X. 
None® of Loss. 
[Continued from p. 80.1 
2 247. Fraudulent statement of loss. 
Under the second and third clauses at the 
beginning of this chapter, it is ordered that 
K after a fire, in the particular account or 
proofs, fraud or false swearing appear, the 
insured is to forfeit all claim, so any wilful 
or fraudulent false statement of the loss with 
a view to defraud the insurers will subject 
the insured to lose his total claim. 

In Wood v. Masterman et al. t in which a 
claim was resisted, and the condition vacat- 
ing the policy in case of fraud was insisted 
apon by the insurers, Lord Tenterden told 



the jury, that if they thought the plaintiff 
had overrated the amount or value of his 
loss from mere mistake or misapprehension, 
they would find only for such loss or damage 
as he had actually incurred ; but if, on the 
other hand, they thought he had done so 
with a fraudulent intent, then they should 
find a verdict for the defendants. 

In Levi v. Baillie et al n 1 the policy required 
the insured to deliver in as full an account 
as the case would admit of, accompanied by 
the usual evidence, and it contained the con- 
dition that " if there should be any fraud in 
the claim made, or false swearing or affirm- 
ing in support thereof, the claimant shall 
forfeit all benefit under such policy/' The 
plaintiff carried on business in the New-cut, 
in the St George's Fields, and the insurance 
to the amount of £1,000 was effected on his 
stock in trade, the 22nd of November, 1827. 
The premises were burnt down on the night 
of the 14th of February, 1830. The plaintiff 
made affidavit that he had sustained a loss 
of stock to the amount of £1,085, viz. £85 for 
goods which were injured in removal, and 
£1,000 for goods abstracted by the crowd on 
the occasion, and never recovered. The 
goods so lost were alleged to consist of four- 
post bedsteads, mahogany tables of various 
sizes, couches, chairs, stools, chimney glasses 
pier glasses, carpets, and the like. The de- 
fendants contended that this, claim was 
fraudulent, and called witnesses to show that 
it was impossible for goods so numerous and 
bulky to have been carried off undiscovered. 
These witnesses stated, that policemen were 
on the spot as soon as the fire broke out; 
that a cordon was established round the pre- 
mises almost immediately ; that the fire was 
over in about two hours, and that no article 
of size could be carried away- The plaintiff's 
witnesses denied that the blockade had been 
so effectual; and the chief justice left it to 
the jury to say whether the plaintiff had 
made a fraudulent demand or not The jury 
having found a verdict for the plaintiff with 
£500 damages, a rule nisi for a new trial was 
obtained, on the ground that the finding of 
£500 damages instead of the whole amount 
sworn to by the plaintiff amounted, in effect, 

1 7 Bins. 
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to a verdict for tbe defendants, under the 
condition which avoided the policy if there" 
were any fraud or false swearing ; and that a 
claim of £1,085, where a party had lost £500, 
could not be otherwise than fraudulent. It 
was also objected that the verdict was con- 
trary to evidence. 

On cause shown, it was contended that the 
finding of the jury was not necessarily a 
proof that there had been any fraud in the 
plaintiff's claim ; he might, by mistake, have 
estimated the goods lost at more than their 
value; that as to the probability of the loss, 
the evidence was conflicting. 

The court made the rule absolute but on 
payment of costs. 

In Regnier v. La. State M. <b F. Ins. Co., l 
plaintiff insured $4,400 on stock, and sued 
for $2,379. Defendants pleaded that he had 
set fire to his premises, and was fraudulently 
claiming for a loss that did not happen. [No 
doubt plaintiff was party to a stealing of his 
goods from the place in which insured and 
to an attempt at arson.] At the time of the 
fire there were not goods in the place beyond 
$500 to $600 value, yet the plaintiff swore 
to $2,266.50, and in the parish court recov- 
ered judgment for $600 ; but this was re- 
versed. The Court of Appeal held that for 
fraudulent overvaluation and statement of 
loss, if for no other reason, the plaintiff was 
precluded from recovering. * 

In Louisiana, Marchessault insured for 
$15,549. A fire happened, and in a suit 
against the insurers he obtained a verdict for 
$8,000. The insurers moved to set aside the 
verdict and claimed forfeiture of the policy, 
for fraudulent overestimation. The court 
held that feigned and fraudulent claims 
were one thing, and failure to explain per- 
fectly the amount demanded was another. 
There was not proof clear of false swearing. 
A new trial was granted ; but merely because 
the court did not see upon what the verdict, 
even for $8,000, was founded. 3 

U2 La. R. by Carry. 

8 Semble, here the case was not left to the jury, whe- 
ther there was a fraudulent demand by the plaintiff or 
not ; but the court passed on the fraud- In the above 
case the policy contained a condition against fraud or 
false 8 wearing. 

» 1 Rob. R. La. 438. 



INSOLVENT NOTICES. ETC. 
Quebec Official Gazette, Feb. 2ft. 
Judicial Abandon m ent*. 

Joseph Latouche, doing business as Jot Chouinard 
k Co., grocers, Quebec. Feb. 23. 

John Couturier, trader, St. Etienne de la Malbaie, 
Feb. 13. 

Dufour k Couturier, traders, St. Etienne de la Mal- 
baie, Feb. 20. 

John Delisle, trader, Montreal, Feb. 24. 

Napoleon Lebrun, manufacturer, parish of St. Wen- 
oelas, Feb. 12. 

Curator* Appointed* 

Re Pierre Couvrette.— C Desmarteau, Montreal, 
curator, Feb. 21. 

Re Crepeau k Duval.— P. E. Pannetoa, Three 
Rivers, curator, July 26, 1887. 

Be C. A. Liffiton A Co., Montreal— A. W. Steven- 
son, Montreal, curator, Feb. 21. 

Be RobL T. McArthur, Brownsburg, township of 
Chatham — G. J. Walker, Lachnte, curator, Feb. 21. 

Be Marshall Watlaoe Ralston, manufacturer, 
Montreal.— N. P. Martin, Montreal, curator, Feb. 19. 

Be Smith k Hope, Granby.— J. MoD. Hains, Mont- 
real . curator, Feb. 2L 

Be Wilson k MoGinnis, Athelstan.— W.S. Maclaren 
and J. MoD. Hains, Huntingdon, joint curator. 

Dividend*. 

Re F. X. Bertrand k Fils.— First and final dividend, 
payable Maroh 9, Bilodeau k Renaud, Montreal, joint 
curator. 

Be Joseph Oamaraire.— First and final dividend, 
payable Maroh 12. J. A. Nadeau and Joseph Lavoie, 
joint ourator. 

Be Wm. Donahue k Co.. Montreal.— Second and 
final dividend, payable Maroh 17, A. L. Kent and A. 
W. Stevenson, Montreal, joint ourator. 

Re Joseph Gareau.— First and final dividend, pay- 
able Maroh 13, Bilodeau k Renaud, Montreal, joint 
ourator. 

Be William Grant, trader, ChiooutimL— First and 
final dividend, payable Maroh 14, H. A. Bedard. Que- 
bec, ourator. 

Be G. A. Guay, trader, Chiooutimi.— First and final 
dividend, payable March 14, H. A. BeMard, Quebec, 
curator. 

Re J. Omer Parent, DrummondvUle.— First and 
final dividend, payable March 17, W. A. Caldwell, 
Montreal, ourator. 

Be Perusse k Chretien, St. Jean-DesohaUlons.- 
First and final dividend, payable Maroh 9, H. A. B6- 
dard, Quebec, ourator. 

Separation as to property. 

Agnes Ethier vs. J. Bte. Olivier Langlois, trader and 
manufacturer, St. Johns, Feb, 28. 

Julienne Plante vs. Francois Godbout, File, St. 
AimS, Feb. 18. 
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VoL XIV. MARCH 21, 1891. No. 12. 



Unhommede loi nous communique les 
remarques suivantes : — 

La Bibliotheque du Code Civil de la pro- 
vince de Quebec, fondee en 1871, avait pour 
ohjet de publier an long les autorites et Ids 
parties d'ouvrages citees par les eodincateurs 
au pied de chaque article. L'utilite' de cette 
revue etait evidente a cause de la valeur et 
de la rarete de ces livres, vu les moyens pe*- 
ainiaires de l'etudiant et de l'homme de la 
profession. 

De* le commencement on devait esperer 
i.ue cette publication se ferait promptement 
poor ne paa manquer son but 

Apres 20 ans, cette revue en est rendue a 
son 21£me volume qui s'arr&te a Particle 
2277 du Code Civil 

Le 17eme volume publie* en 1888 va jus- 
W'l Particle 2078, tfest-a dire que les 17 pre- 
miers volumes contiennent chacun plus de 
100 articles. Les deux volumes de 1889 ne 
comprennent que 54 articles, et les deux 
autrea publies en 1890, contiennent le pre- 
mier, 32 articles et le second, 11 ; en outre, ce 
dernier volume compte 800 pages de moins 
que chacun des 20 volumes qui le pr6ce- 
<lent 

Cette publication a et£ fort encourage© par 
'e gouvemement de Quebec afin de Pencou- 
rager a terminer son ceuvre au plus t6t. Cette 
^onerosite semble avoir manque* son but, 
pusque cette revue au lieu d'avancer rapide- 
ment march© a pas de tortue, et au train 
'jo'elle vjb, nous pouvons encore compter sur 
?0 volumes a venir. En effet, il reste encore 
338 articles a oommenter, et an lieu de se 
tenirdans see limites, publier les autorites 
attoi par lee eodincateurs, cette revue copie 
tart joaqa'a nos rapports de tribunaux. II n'y 
a pas de mal a ce qu'elle indique le juge* de 
Q ofl causes, mais reproduire au long ce que 
Von trouve dans les rapports judiciaires, cela 
dSpasae certainement Pattente des abonnes a 
<*towrage. 



THE BEHRINQ'S SEA QUESTION. 

The application.to the American Supreme 
Court made by the Attorney-General of Can- 
ada, apparently with Lord Salisbury's ap- 
proval, for a prohibition to be directed to the 
Circuit Court of Alaska restraining further 
proceedings against one, of the sealers cap- 
tured in the Bebring's Sea, comes as a sur- 
prise to most English lawyers. The ground 
upon which it is based is that the American 
Government has, by the law of nations, no 
jurisdiction upon the high seas. In interna- 
tional law, no doubt, the claim of the United 
States to appropriate the fishing over a wide 
area of open sea is an almost absurd anach- 
ronism, and in this particular matter, more- 
over, the Americans are barred by their own 
conduct, and by the treaty which they con- 
cluded early in the century with Russia. 
But if the seizures have been made, as we 
assume they have, by the authority of Con- 
gress, judging from the analogy of our own 
law, these arguments have neither place nor 
weight in an American Court of law* Cer- 
tainly, so far as our own courts are concern- 
ed, it would be immaterial that a statute 
violated every principle laid down by Gro- 
tius or his successors, if its terms were clear, 
although, if they were not, for the purposes 
of construction, a judge would, no doubt, pre- 
sume that no such violation was intended* 
1 It is freely admitted to be within the com- 
petency of Parliament to extend the realm 
how far so ever it may please/ Lord Cole- 
ridge asserted in The Franconia Case {Repina 
v. Keyn, 46 Law J. Rep. M. C. 60; L. R. 2 
Exch. Div. p. 152), and others of the judges 
spoke to the same effect. The celebrated case 
just mentioned is, indeed, in one aspect the 
converse of the present application. There it 
was argued on behalf of the prosecution 
(inter alia) that by international law the Eng- 
lish criminal Courts had jurisdiction over the 
seas within three miles of the coast, but the 
judges, by a majority of seven to six, decided 
that no such jurisdiction in fact existed. It 
is true that Sir R. Phi Hi more and Chief Baron 
Kelly relied on the uncertainty of the publi- 
cists themselves as to whether the jurisdic- 
tion was recognized by the law of nations, 
but Lord Chief Justice Cockburn and the 
judges who concurred in his elaborate judg- 
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ment, and particularly Lord Bramwell, held 
that, if it were so recognised, statutes or pre- 
cedents would still be required, and the case 
is generally taken to have decided, contrary 
to some earlier dicta, that what is called ' in- 
ternational law' is not, as such, part of the 
law of England. Here its rules, so far from 
being of greater authority than Acts of Par- 
liament, are not binding on our Courts at all. 

It may be urged that the Supreme Court 
occupies a position with regard to Congress 
which is different to that of our own Courts 
with regard to Parliament Certainly it is 
accustomed to override the enactments of 
Congress when it finds them in conflict with 
the fundamental law of the constitution, and 
moreover, no jurists have written more 
strongly of the binding force of international 
law than American lawyers. Chancellor 
Kent, to cite a single instance, declared that 
it. is, in fact, part of the common law itself. 
But though we do not presume to speak with 
any confidence on this matter, it would seem 
that, within the limits of the constitution, 
Congress is as supreme as Parliament ; and 
it is clear that the doctrine of the freedom 
of the high seas, or any other rule of interna- 
tional law, is no part of the constitution. 
There are, moreover, authorities in the Ame- 
rican reports which suggest that the assumed 
subordination of the Legislature, before the 
municipal law, to the rules generally accept- 
ed by civilized nations would at once be repu- 
diated by the Courts, however right and pro- 
per it may be for statesmen to defer to them 
in practice. For example, in The United 
States v. Kessler, Bald. 34, Judge Hopkinson 
declared that the Court (the District Court 
of Pennsylvania) derived its authority from 
Congress, and that it made, therefore, no dif- 
ference whether an alleged offence at sea was 
committed within the territorial waters or 
outside them. 

We trust that the difficulty we have dwelt 
upon was fully considered before the appli- 
cation for the prohibition was launched, and 
it may be found that the English case has 
been submitted to a jurisdiction where the 
arguments upon which it rests, extremely 
strong as they are, cannot even be considered. 
In any event, we cannot see what end could 



be served by lending to the application, 
which might well have been made in tbe 
name of the owner of the vessel alone, the 
authority of the Canadian) and possibly of 
the British Government— Law Journal l Lon- 
don). 



SUPERIOR COURT. 



Aylmer, 3rd February, 1891. 
Coram Malhiot, J. 
Lbblanc v. Fobctn. 
Capiat— Secretion-— Sufficiency of affidavit. 
Held : — That an affidavit which alleges that the 
defendant has secreted and made away ttith 
his property and effects with intent to dr- 
fraud his creditors in general and the plain- 
tiff in particular ; and that without Ou 
benefit, etc,, the plaintiff will be deprived of 
his recourse against the said defendant," i> 
sufficient in law to establish the charge of 
secretion ; and that the date of the secretion 
need not necessarily be given. 

The plaintiff caused the arrest of the de- 
fendant under a writ of capias ad responden- 
dum, the affidavit to obtain the issue of 
which charged secretion in the following 
words: ''That the defendant has secreted 
11 and made away with his property and ef- 
" fects with intent to defraud bis creditors 
" in general and the plaintiff in particular ; 
lt and without the benefit of a writ of attach- 
" ment, capias ad respondendum, against the 
" body of the said defendant, the said plaiii- 
" tiff will be deprived of his recourse against 
" the said defendant, lose his said debt and 
" sustain damage." The defendant petitioned 
to quash on the ground that the essential 
allegations of the affidavit were false and 
insufficient for the following reasons : 

1st Because neither the deposition of tbe 
plaintiff nor the writ of capias issued in this 
cause mention the quality of the defendant. 

2nd. Because the allegation of secretion is 
the only allegation made in said affidavit 
which can give rise to the issue of a, capias in 
this cause ; and the said allegation is insuf- 
ficient and vague, inasmuch as it does not 
specify the reasons or facts upon which such 
allegation is based. 
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3rd. Because the said allegation is " that 
the defendant has secreted and made away 
Tith hi* property and effects," and no men- 
tion is made of any date or time at which 
'.he defendant is charged with secreting and 
concealing his property, and because it does 
not even appear that the debt sued for existed 
a: the time that the pretended secretion took 
place. 

L N. Champagne, for defendant : — Tbe 
^drge of secretion is quasi-criminal in its 
uvnire, and should be specified with suffi- 
cient clearness to give the defendant full op- 
portunity to answer it The affidavit does 
i*nt even show at what time the alleged se- 
cretion took place. If the defendant had 
fecroted his property some fifteen years ago, 
'-Je Court would certainly not imprison him 
«ow on that account Had the affidavit 
1 barged that the defendant had secreted and 
is now secreting his property it would then 
n« sufficiently explicit, but there is nothing 
to show that the pretended secretion has any 
xmnection with the present time or that the 
itbt existed when it is supposed to have 
liken place. 

In support of the petition the following 
authorities were cited : 

McAUtn v. Aihby, 4 Leg. News, 50, S. C M., 
1881. 

VAnjou & Thibodeau, 11 R. L., 512, Q. B., 
1882. 

Weinrobe v. Solomon, 7 Leg. News, 109, S. 
MS84. 

C /. Brooke, for plaintiff : — The affidavit 
is exactly in accordance with the require- 
ments of Art 798, C. C. P. The time of the 
t*cietion is immaterial if the property is 
still secreted; and the obvious meaning of 
the words used, is that the secreted property 
« still existing and still secreted. Even had 
£e goods been hidden before the debt was 
contracted, their subsequent concealment 
would still give rise to the capias. This ex- 
planation is confirmed by the allegation that 
: be secretion has been made with intent to 
defraud the plaintiff, and is, if necessary, 
still more clearly shown by the further aver- 
ment, that without the capias the plaintiff 
will be deprived of his recourse against the 
defendant ; t. e,, that the plaintiff will be de- 
prived of such recourse by reason of the se- 



cretion charged. The defendant does not 
suffer by any vagueness in the affidavit, as 
he can commence his enquite by cross-ex- 
amining the plaintiff on his reasons for 
making it 

Authorities cited : — 

Trenholme v. Hart, 16 R. L., 318. 

Montgomery v. Lester, 8 Q. L. R., 375. 

The following are the considerants of the 
judgment :— 

* Considerant, lo. Que la loi n'exige pas 
que la ou les quality du dtfendeur soient 
mentionnees dans le bref ou dans la deposi- 
tion ; 2o. Que la loi n'exige pas non plus* 
que le de*posant donne aucune raison, ou 
fasse mention d'aucun fait pour appuyer l'al- 
legation de recel (art 798, C. P. C); 3o. Ni 
enfin que mention soit faite de la date de tel 
recel; 

" Considerant que le demandeur, en all£- 
guant dans la dite deposition que le de*fen» 
deur a cache et soustrait ses biens, etc, avec 
l'intention de frauder ses creanciers en ge- 
neral et le demandeur en particulier, et que 
sans le benefice d'un bref de capias ad res- 
pondendum, etc., il sera prive* de son recoure 
et perdra sa creance, fait voir suffisamment 
que le recel en question a et£ fait par le d6- 
fendeur avec l'intention de le frauder en lui 
faisant perdre sa creance, c'est-a-dire la cr6- 
ance qui fait la base de Paction en cette 
cause, et que c'est la tout ce que la loi re- 
quiert ; 

" Considerant enfin que cette partie de la 
dite requ&te, savoir : cette partie de la dite 
requgte ou il se plaint de rinsuffisance des 
allegations de la dite deposition est mal fon- 
dee, la rejette avec depens, dont distraction, 
etc." 

C. J. Brooke, attorney for plaintiflL 

Rochon, Champagne & Wright, attorneys for 
defendant 

(c. J. b.) 

COURT OF QUEEN'S BENCH— MONT- 

REAL* 
Railway company— Bill of lading— Condition- 
Goods transferred to another company. 
Held:— That it is competent for a railway 
company which undertakes to carry goods 
over their line destined for a point beyond 
their own line, and receives the freight for 

• To appear in Montreal Law Reports, 6 Q. B. 
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the whole distance, to stipulate by an express 

condition of the bill of lading, that they will 

not be responsible for any loss or damage to 

the goods other than that which may occur 

while the "goods are being carried on their 

line ; and where such condition exists and 

the defendante prove that the goods were 

carried safely over their line and delivered 

in good order to the connecting company, 

they will be relieved from responsibility for 

any damage sustained thereafter. — Canadian 

Pacific Railway Co. & Cliarbonneau, Dorion, 

a J., Tessier, Cross, Boss6, Doherty, J J., May 

23, 1890. 

* 

SUPERIOR COURT—MONTREAL-* 

Responsibility— Quasi offence— Accident caused 
by dogs barking at horses— Proximate cause 
—Art. 1055, C.C.— Damages. 

The plaintiff was driving along the public 
highway after dark, with two horses led by 
a long halter, the end of which he held twisted 
round his thumbs. The led horses, being 
startled by the barking of defendant's dogs, 
which ran out from a farm-house, jerked the 
rope suddenly, and the plaintiff's thumbs 
were seriously injured. 

Held -.—Reversing the judgment of David- 
son, J. (M.L.R., 4 S.C. 204), Wurtblb, J., diss., 
that the immediate cause of the injury being 
the negligence of the plaintiff in having the 
halter twisted round his thumbs, he was not 
entitled to recover damages from the owner 
of the dogs. Vital v. Tetrault, in Review, 
Jette\ Loranger, Wurtele, JJ., June 28, 1889. 

MAGISTRATES COURT. 

Montreal, Feb. 26, 1891. 
Before Champagne, J. M. C. 
Bel anger v. Cree. 
Master and servant 
Held: — That an employee paid fortnightly ac- 
cording to the number of dozens of shirts 
ironed, who has bound himself to^ give a 
iveek's notice of his intention of leaving, and 
who quits his employment without cause, 
without his employer's consent and without 
notice, does not by his desertion forfeit his 
wages, except to the extent of the actual 
damages caused to his employer thereby. 
(a. g. b. c.) 
* To appear in Montreal Law Reports, 6 B.C. 



CHANCERY DIVISION. 

London, Dec. 5, 1890. 
Before Khkhwich, J. 
Williamson v. Hjne Brothers. 

Principal and Agent — Ship — Managing Owner 
acting also as Ship Broker — Commission for 
Charter and Freights. 

The plaintiff was part-owner of certain 
ships. The defendants were also part owners, 
and acting as managing owners, being re- 
munerated for such management by a flxod 
sum in respect of each ship. The defendants 
were also ship and insurance brokers, and 
the plaintiff claimed a declaration that they 
were not entitled to retain certain alleged 
secret profits, consisting of brokerage on 
freights and charters, and other commissions, 
and an account and payment thereof 

At the trial an inquiry was directed 
' whether it was within the duties of the de- 
fendants as managing owners of the said 
ships (or otherwise as agents of the plaintiffs 
and otheus, the owners of the said ships) to 
procure charters and freights for the ships ; ' 
and, if so, an account was directed of the 
sums received by way of commission, &c, in 
respect of such chartering or freightage. 

A certificate was made by the chief clerk 
answering the inquiry in the affirmative. 

A summons by the defendants to vary the 
certificate by substituting an answer in the 
negative was adjourned into Court 

Kbkewich, J., held that a managing owner 
was entitled to employ, and pay out of the 
moneys in his hands, another person as 
shipbroker, and, if he was himself a ship- 
broker he might employ himself and pay 
what was necessary for making the bar- 
gain ; but that, unless he did something 
outside bis duties as managing owner, he 
could not make a secret profit or receive a 
commission for so doing. It was one of the 
duties of a managing owner to procure char- 
ters and freights, and the defendants were 
not entitled, beyond their fixed remunera- 
tion, to charge for so doing, or to charge the 
ship with commission. Summons dismissed, 
with costs to the plaintiff in any event 
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CBANCERY DIVISION. 

London, Dec 12, 1890. 
Before Kekhwigh, J. 

SCHLXBINGEB V. BEDFORD. 
SCHLEBINGBB Y. TURNER- 

*'»?yright — Dramatic Piece — Dramatising a 
y^ — Representation without Consent of 
Proprietor— 3 & 4 Wm. IV, c 15, m. 1, 2 ; 
5<fc6T>tcL,e.45,M.20,21,24. 

The first of these actions was brought by 
the executors of the late Wilkie Collins to 
tstrajn the defendant from representing a 
drama known as ' The Woman in White ' in 
nfringementof the plain tife' stage copyright. 
1l this case the late Wilkie Collins had first 
mblished a novel of that name and after- 
ward* had published a dramatised version 
of his own novel The defendant's drama 
raa dramatised directly from the novel, after 
the publication of the dramatised version by 
Wilkie Collins, but not with the help of it. 

The second action was a similar action to 
retrain the defendant from representing a 
drama known as 'The New Magdalen.' In 
mis case the late Wilkie Collins had first 
published a drama of that name and after- 
wards a novel of the same name founded on 
it. The defendant's drama was dramatised 
directly from the novel, and not with the 
help of Wilkie Collins' drama. 

Kskiwich, J., dismissed the first action 
with costs, holding, according to Toole v. 
ioung, 43 Law J. Rep. Q. B. 170; LR9Q, 
B. 513, that where the author publishes the 
novel before the drama, any person has a 
right to dramatise' the novel and represent 
the drama. In the second action his lord- 
ship gave judgment for the plaintiff, with 
costs, holding, according to Reade v. Conquest, 
31 Law J. Rep. C. P. 153 ; 11 C. B. (n. s.) 479, 
that where the author publishes the drama 
before the novel no person has a right to 
infringe the stage copyright in the drama, 
even though the passages complained of are 
Ukenfrom the novel and not from the drama 
of the author. 



INTERPRETATION OF STATUTES. 

The question, What is the rule of construc- 
tion to be adopted if two contradictory sta- 
tutes should receive the royal assent on 



the same day (see ante, p. 590), is one of 
very great interest We atill think the 
right view is that the two contradictory 
enactments cancel one another, and we are 
confirmed in this opinion by a reference to 
33 Geo. Ill, c. 13, by which ' the clerk of the 
parliaments shall endorse on every Act,' im- 
mediately after the title, 'the day, month, 
and year when the same shall have passed, 
and shall have received the royal as* 
sent, and such endorsement shall be taken 
to be a part of such Act, and to be the 
date of its commencement, where no other 
commencement shall be therein provided.' 
The other view, that a Court could take ju- 
dicial notice of the order in which the royal 
assent was given, has in support of it the 
cases in which exceptions have been allowed 
(see Clarke v. Bradlaugh, 51 Law J. Rep. Q. 
B. 1 ; L. R. 8 Q. B. Div. 63) to the rule, that 
the law takes no account of the fraction of a 
day ; but it has been expressly held that an 
Act becomes law as soon as the day of its 
date commences, so that a. child born before 
the royal assent was given to an Act would 
have the benefit of it : Tomlinson v. Bullock, 
48 Law J. Rep. M. C. 95 ; L.R4 Q. B. Div. 
230 ; and this points to the royal assent fixing 
one and the same minute for the commence-, 
ment of all the Acts receiving the royal as- 
sent on the same day. On the lists, of course, 
of bills awaiting the royal assent they must 
be separately distinguished, but they could 
not be numbered in chapters until after the 
royal assent had been given, for of any given 
number of contemporaneous bills non con- 
stat (in law) that all will be assented to by 
Her Majesty. Therefore a conflict, if it exists, 
must result in cancellation ; but the rule (see 
< Maxwell on Statutes,' 2nd ed., p. 186) that 
' the language of every enactment must be so 
construed, as far as possible, as to be consist- 
ent with every other which it does not. in ex- 
press terms modify or repeal,' will, of course, 
apply with extra force to two contempora- 
neous enactments.— Law Journal [London). 

BANKER— FORGED CHEQUES. 

On January 20, before Mr. Justice Mathew 

and a special jury, the case of Chatterton v. 

The London and County Bank was heard. This 

was an action by an insurance broker to 
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obtain repayment of a sum of 520/. paid by 
defendants out of his account on forged che- 
ques. The defendants denied that the che- 
ques were forged, and said that if they were 
forged the plaintiff was guilty of negligence 
which contributed to the loss, and was not 
therefore! entitled to recover. The case was 
originally tried before Mr. Justice Day and a 
special jury on April 16 last, when the jury 
found for the defendants. On application to 
a Divisional Court, consisting of Mr. Justice 
Denman, Mr. Justice Charles, and Mr. Jus- 
tice Vaughan Williams, a new trial was or- 
dered, and this was confirmed by tfce Court 
of Appeal, composed of the Master of the 
Bolls and Lord Justice Lindley and Lord 
Justice Lopes. 

The short facts of the case, as opened by 
counsel, were these: In 1887, the plaintiff, 
who banked, and still banks, with the defen- 
dants, had a confidential clerk named Noad, 
son of a clergyman. It was Noad's duty to 
put cheques before him to sign, with the ac- 
counts on which they were due. Having 
examined the vouchers, he would sign the 
necessary cheques, which were to bearer, 
and were always crossed. The body of the 
cheque was filled up by Noad. Matters went 
on until August 14, 1888, when plaintiff had 
occasion to go to the bank himself. The 
cashier called his attention to the fact that 
his signatures varied a good deal, but as he 
had been using a box of sample pens he at- 
tributed the variation to that fact, and said 
so to the cashier. On returning to his office, 
however, he mentioned the incident to Noad, 
and told him to get him a box of his old 
pens. Next day Noad did not appear, and 
wrote saying he was.ill, and from that day 
to this he has never been seen. Inquiries 
were then made, and it was found that not 
only had over 500/. been obtained by Noad on 
forged cheques, but over 200/. from the cash- 
box. 

Mr. J. H. Chatterton, the plaintiff, gave 
evidence as to the course of business in his 
office. He used to check the pass-book with 
the ledger. Noad would read entries from the 
ledger, and he would tick the amounts off in 
the pass-book. What Noad must have done 
was to get the forged cheques out of his pass- 
book at the bank and destroy them. All he 



would then have to do would be to read out 
the amounts of forged cheques as if they ap- 
peared in the ledger, and as they appeared, 
of course, in tfre pass-book, they would be 
ticked off The cheques, the subject of the 
action, numbered twenty-five, and were al- 
most all paid over the counter, being drawn 
in favour of regular customers of his, and 
were uncrossed. 

Cross-examined: His accounts had not 
been audited during the period over which 
the frauds extended, as his auditor was ill, 
and be waited for him to get welL He never 
compared his returned cheques either with 
the pass-book or the counterfoils in the 
cheque-book. He ticked off the entries in 
the pass-book as read out, as he supposed, 
by Noad from the ledger. With one excep- 
tion—that of the last forged cheque— all the 
forged cheques were missing. Noad never 
had his authority to sign cheques. Noad 
could not have obtained his signature by 
fraud ; the cheques must have been forged. 
Noad had left behind him memoranda relat- 
ing to all the cheques, but no confession that 
he had forged them. 

Evidence not having been called for the 
defence, Mr. Bigham, Q.C., addressed the 
jury on behalf of plaintiff, and submitted 
that there could be no doubt that the cheques 
were forged, and forged by Noad. That being 
so, what had plaintiff done to disentitle him 
from recovering his money from the bank ? 
Was there any duty cast upon him to con- 
duct his affairs in an unusual manner to pro- 
tect the bank ? He had said that he never 
signed a cheque except when he had the ac- 
count on which it was due before him. He 
had never given Noad signed cheques in 
blank, or given him any authority to sign 
for him. That being so, the ca*e was an un- 
defended one. 

Mr. Finlay, Q. C, on behalf of defendants, 
contended that Noad could not have obtained 
cheques without discovery unless he obtained 
them from the plaintiff; no doubt by fraud. 
Week after week the bank sent in its pass- 
book and returned cheques, and no com- 
plaint was made until after Noad had bolted. 
If plaintiff had adopted the ordinary precau- 
tion of comparing his old cheques with the 
pass-book or the counterfoil cheque-book, the 
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fraud must have been discovered on the 
toy first cheque being brought to his notice. 
Because Noad was a rogue, it did not follow 
that he was necessarily a forger, and be sub- 
mitted that he would shrink from the more 
serious crime when he could obtain the same 
results by fraudulently obtaining his master's 
signature, in which case the bank would not 
be liable. Even if the cheques were forged, 
rould it be said that plaintiff by his conduct 
had not led the defendants to believe that 
he had examined his book and found his 
accounts correct? It might be said that no 
duty was cast on plaintiff to examine his 
pass-book, but if he did so and ticked off the 
entries, surely it was his fault if the bank 
were deceived. 

Mr, Justice Mathew, in summing up the 
case to the jury, described it as one of im- 
mense interest to all commercial men, deal- 
ing as it did with the relations existing be- 
tween banks and their customers. What was 
the contract existing between a bank and its 
customers? To debit them only with such 
cheques as they drew. The meaning of that 
was that the bank took upon themselves the 
risk. It might be said that was hard on the 
banker, but he must be supposed to know 
his own business, and on that basis make 
his own bargain. The first question was, 
Were the cheques forged? But the bank 
had called no evidence to prove their genuine- 
new. That Noad was a rogue and a forger 
no one could doubt, because it was common 
ground that the last cheque — the only one 
not destroyed — was a forgery. Was it, there- 
fore, Kkely that that was his only effort in 
that branch of crime ? It was said on de- 
fendants' behalf that Noad would shrink 
from forgery when he could obtain his mas- 
ter's signature by fraud, and then alter the 
figures. That, however, was a matter for 
them to consider. The second question was, 
Had the bank been misled by plaintiff's 
conduct, and had plaintiff by his conduct 
disentitled himself to recover from the bank ? 
If the bank had proved that they were misled 
—and they had not done so— could it be said 
that plaintiff had done anything wrong be- 
cause he conducted his business in his own 
way? People in business were not always 
guarding against fraud, but against mistakes. 



Supposing plaintiff had told Noad to examine 
his pass-book and compare the returned 
cheques with it and with the counterfoils, 
would the bank have any right to complain ? 
And yet in that case the frauds would not 
have been discovered any sooner in the or- 
dinary course of events. His lordship then 
proceeded to review the evidence carefully, " 
and left the following questions to the jury : 
(1) Were the cheques forged ? (2) If so, did 
the plaintiff so act as to lead the bank to 
believe they might honour the cheques now 
admitted to be forgeries, and did the bank ' 
do so because of bis acts ? (3) What were 
the plaintiff's acts which misled the bank ? 
The jury found for the plaintiff for the 
amount claimed— 520/. 5*. 7d.— Judgment ac- 
cordingly. 



EMBRACERY. 

On January 17, before the recorder, James 
Baker surrendered and was indicted for un- 
lawfully and knowingly attempting and en- 
deavouring to corrupt a jury sworn to give a 
true verdict according to the evidence in the 
issue joined between the Queen and Bernard 
Boaler, upon an indictment against him for 
having published a defamatory libel con- 
cerning the directors of the Briton Medical 
and General Life Association (Limited), and 
to incline the jury to be more favourable to 
the side of the said Bernard Boaler by per- 
suasion, entreaties, entertainments, and other 
unlawful means, and so committing acts of 
embracery. 

Mr. Besley moved the Court to quash the 
indictment, and said that no search had been 
able to find any conviction for embracery. 
With regard to embracery, they had to go 
back to the time of Edward III. The learned 
counsel went on to quote ' Russell on Crimes,' 
and the Report of the Royal Commission in 
1879 on the criminal law. He submitted 
that there must be an attempt to influence 
an individual, and not a body like a jury. 
The jurors supposed to have been embraced 
were not named in the indictment The in- 
dictment simply referred to ' a jury,' and did 
not mention names. The corrupt means were 
not set out. 

Mr Wightman Wood followed on the same 
side : ' Corrupting a jury,' he pointed out, was 
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a conventional expression, and was inac- 
curate when mentioned in an indictment 
What ought to be alleged was that certain 
jurors mentioned by name were corrupted. 
The learned counsel quoted ' Stephen's Digest 
of the Criminal Law/ p. 77, and said that 
the word 'jury* was not used, but only 'a 
• juryman.' The offence of embracery was the 
embracing of a juror. He therefore submit- 
ted that the indictment which alleged an 
attempt to influence a jury instead of an at- 
tempt to influence certain jurors, and men- 
tioning their names, was bad. He argued 
also that the nature of the persuasion and 
entertainment ought to be set out, and that 
the words ' other unlawful means ' were far 
too vague for an indictment He therefore 
submitted that the indictment ought to be 
quashed as the names of the jurymen were 
not mentioned in it, and the means of cor- 
ruption were not stated sufficiently, and the 
words * other unlawful means' were too 
vague. 
Mr. Fulton argued that the offence was 
. sufficiently stated. The charge was unlaw- 
fully attempting to influence a jury. There 
was no precedent on which the indictment 
could be drawn. 

The recorder said that this was an indict- 
ment at common law, and there did not ap- 
pear to be any precedent for the indictment 
What they found was that where the offence 
was alluded to in the Act 32 Hen. VIII, in 
'Stephen's Digest of the Criminal Law' and 
in the Report of the Royal Commission, and 
also in the draft bill drawn in conformity 
with the recommendations of that report, the 
language had been singularly uniform, and 
in every case the allusion had been not to a 
body as a jury, but always referred definitely 
to individuals. In his opinion the indict- 
ment was bad, and must be quashed. — The 
indictment was accordingly quashed, and the 
defendant was discharged. — Law Journal 
(London). 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, March 7. 

Judicial Adandontnent*, 
Henri Blanche tte, trader, parish of St. Valerien de 
Milton, Feb. 27. 



Dominateur Collins, scale manufacturer, Montreal , 
Feb 26. 

Alphonse Langevin Laeroix, trader, Montebello. 
March 4. 

Baoul Lavoie, hardware merchant, Quebec, March 4. 

Thomas Malhiot, trader, Gentilly, March 5. 
Curaton Appointed. 

Re Briggs k Jackson, Stanbridge East.— M. Boy ce, 
N.P., Bedford, curator, Feb. 28. 

Re Buckingham Pulp Co., Montreal.— J. McD. H&ins, 
Montreal, liquidator, March 4. 

Re John Delisle. - C. Desmarteau, Montreal , cura- 
tor, March 4. 

Re Odilon Desrosiers et al.— L. A. Saucier, Loai*e- 
ville, curator, Feb. 28. 

Re P. Gallery. Montreal.— A. W. Stevenson, Mon- 
treal, curator. March 2. 

Re J. B. 0. Langlois, St. John's.— J. M. Marootte, 
Montreal, curator, March 3. 

Re A. Lanthier, Waterloo.— W. A. Caldwell, Mon- 
treal, curator, Feb. 28. 

Re Damase Larohe, shoemaker, A thelstan. — Jacne* 
Cameron, curator. Feb. 17. 

Re P. Lariviere, Ste. Brigide— Kent k, Turcotte , 
Montreal, joint ourator, Feb. 27. 

Re F. X. Mantha.— Bilodeau & Renaud, Montreal, 
joint curator, March 2. 

Re T. Siayton & Co., Montreal.— W. A. Caldwell, 
Montreal, curator, Jan. 10. 

Re R. Tyler. Sons A Co.. Montreal.— W. A. Cald- 
well. Montreal, curator. Feb. 27. 

Re Adam Watters.— H. A. Bedard, Quebec curator. 
March 4. 

Dividends. 

Re Landry & Frere.— First dividend, payable March 
9, H. Langlois, Ste. Scholastique, curator. 

Re Joseph Masai, Ste. Angele de Laval.— First and 
final dividends payable March 26, C. Desmarteau, 
Montreal, curator. 

Separation a* to Property' 

Barbara Bail lie vs. William Minto. trader, Cote St. 
Antoine. Feb. 20. 

Virginie A. Dore* vs. Joseph T. Fontaine, barber, 
Montreal, March 4. 

Lucie Lauzon vs. John A. Germain, trader, Sore 1, 
Feb. 28. % 

Frances Letitia Pridham vs. Wm. Ashbumbam 
Whinfield, Montreal, baker, March 3. 

A Great Lawyer who Could Not Write.— Mr. 
Beach, then a resident of this city, was engaged in the 
trial of an important cause at our court-house, and 
was keeping his own minutes of the evidence, a.« it 
was before the court had a stenographer, and having 
occasion to step out a moment, turned to Frank J. Par- 
menter, who was sitting near, and said : " Frank) will 
you be so kind as to keep minutes for me till I re- 
turn ?" " Certainly, Mr. Beach," replied the obliging 
young lawyer, " if I am not required to read your 
own !" In the course of ten minutes Mr. Beach re- 
turned, when his big chair was restored to him, and he 
glanced eagerly at his minutes to see what had occur- 
red during his brief absence. To his horror, not a 
single note had been made, but instead, at the close 
of his own unreadable minutes, he saw the following : 

EPITAPH ON HON. WILLIAM A. BEACH. 

Here lies the srreat lawyer struck down in h*s might, 
Who talked like an angel, but never could write. 

Beach, who had no idea of wit or humor, .never in- 
dulged it himself, or tolerated it in others, was heart! 

muttering to himself ; " The d d rascal 1" " the 

d d rascal !" The joke was soon known to the 

whole bar, a-jd at last Beach enjoyed it as much as 
any . We outfit, perhaps, to add that the parties were 
always good friends and so remained till the death of 
Mr. Beach broke the relation.— Troy Timet. 
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Vjl XIV. MARCH 28, 1891. No. 13. 

SUPREME COURT OF CANADA. 

■fl bee.] 

i. B. B. Morin, Appellant, & Thb Quhen, 

Respondent 
Ivor—Writ of— On what founded— Right of 
Crtncn to stand aside jurors when panel of 
jurors has been gone through — Question of 
hir. not reserved at trial— Criminal Proce- 
dure Act— RS.G, ch. 174, sees. 164, 256,266. 
Where a panel had been gone through and 
3 full jury bad not been obtained, the counsel 
:<r the prisoner on the second calling over of 
tejury list, objected to the Crown ordering 
*rain jurors to stand aside a second time 
f .thout cause, and the judge presiding at the 
~ : al did not reserve or refuse to reserve the 
•-<>etion, but ordered the jurors to stand 
>iie again, and after conviction and judg- 
t*sat a writ of error was issued. 

&ldy per Taschereau, Gwynne and Patter- 
*Gt -JJ., (affirming the judgment of the 
Court of Queen's Bench, P.Q.,) that the ques- 
^n was founded on a question of law 
tfiing cm the trial which could have been 
reared under sec 259 of ch. 174, R S. C, 
aid as the judge at the trial had not reserv- 
"l or refused to reserve the question, the 
-it of error should be quashed. . Sec. 266, 
'M74.RRG 

P* Ritchie, C. J., and Strong, Fournier 
ad Patterson, J J., that the Crown could not 
^iibout showing cause for challenge direct 
1 jwor to stand aside a second time. Sec 
^■ch. 174, BAG 
Per Taschereau, J., that the learned judge 
* the trial was justified in ruling according 
v j Xvrin v. Lacombe, 13 L. C. J. 259, and the 
^aprndenceof the Province of Quebec. 
P* Gwynne, J. That all the prisoner 
V «W complain of was a mere irregularity 
iD procedure which could not constitute a 
auHriaL 

Per Ritchie, G J., and Strong and Fournier, 
JJ * That as the question arose before the 
hin} commenced it could not have been re- 



served, and as the error of law appeared on 
the face of the record the remedy by a writ 
of error was applicable. (See Brisebois v. 
Queen, 15 Can. S. G R 421.) 

Appeal dismissed. 

Langelier, Q. C, for appellant 

Dunbar, Q. C, for respondent 
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Cossbttb v. Dun et aL 



Appeal — Jurisdiction — Amount in controversy — 
Supreme and Exchequer Courts Act, sec 
29— Mercantile agency— Responsibility for 
communicating to a subscriber an incorrect 
report concerning the standing of a person 
in business— Damages— Discretion of Judge 
in the Court of first instance. 

The plaintiff in an action for $10,000, for 
damages, obtained a judgment of $2,000. 
The defendant appealed to the Court of 
Queen's Bench where the judgment was re- 
duced to $500 (M. L. R, 5 Q. B. 42.) The 
plaintiff then appealed to the Supreme Court 
and the defendant filed a cross appeal. 

Held, that the case was appealable to the 
Supreme Court, the matter in controversy 
being the judgment of the Superior Court 
for $2,000, which the plaintiff seeks to have 
restored. (Taschereau and Patterson, JJ., 
dissenting.) 

Held also, per Ritchie, G J., and Fournier 
and Gwynne, J J. 1st That persons carrying 
on a mercantile agency are responsible for 
the damages caused to a person in business 
by an incorrect report concerning his stand- 
ing, though the report be only communicated 
to a subscriber to the agency on his applica- 
tion for information. 2nd. Reversing the 
judgment of the Court below, that the 
amount of damages awarded by the judge 
in his discretion in the court of first instance, 
there being no error or partiality shown, 
should not have been interfered with by the 
court of appeal. Levi v. Reed t 6 Can. S. G R. 
482, and Gingrasv. Zte8i&«*,Cassels,Digest 117, 
followed. 

Appeal allowed with costs. 

Belcourt for appellant 

Lash, Q. C, & Oirouard f Q. <?., for re- 
spondents. 
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Quebec] 

Raphael v. McFarlanb. 

Shares subscribed for by father " in trust" for 

minor child— Arts. 297, 298, 299, C.C. 

Held .-—(Reversing the judgment of the 
Court of Queen's Bench, P. Q., M. L. R., 5 Q. 
B. 273.) Where the father of a minor who 
was not her tutor, invested monies belonging 
to her in shares of a joint stock company •■ in 
trust" and afterwards sold them to a person 
who had full knowledge of the trust, but 
paid full value, a tutor subsequently appoint 
ed has the right to recover the value of such 
shares, from the purchaser. Such shares 
became subject to the provisions of Arts. 
297, 298, and 299, C. C, and could not be 
validly transferred without complying with 
the requirements of said articles- Tasche- 
reau, J., dissenting. Sweeney v. Bank of 
Montreal (12 App. Cas. 617) followed. 

Appeal allowed with costs. 
Maclennan for appellant. 
. Qeoffrion, Q.C., and Smith for respondent. 



Quebec] 

Langbvin v. The School Commissioners of 
the Municipality of St. Mark. 

Mandamus — Judgment on demurrer not final- 
Appeal— Supreme & Exchequer Courts Act, 
sec. 24.(g) sees. 26, 29, and 30. 

A judgment of the Court of Queen's Bench 
for Lower Canada (Appeal side) reversed an 
interlocutory judgment of the Superior Court 
which had maintained the petitioner's de- 
murrer to a certain portion of the respon- 
dant's pleas in proceedings for and upon a 
writ of mandamus. 

Held, that interlocutory judgments upon 
proceedings for or upon a writ of mandamua 
or habeas corpus ate not appealable to the 
Supreme Court under sec. 24 (g) of the Su- 
preme & Exchequer Courts Act. The words 
"the judgment" mean ''the final judgment 
in the case." Strong and Patterson,JJ., dis- 
senting. 

Appeal quashed with costs. 

Lacoste, Q.C., for appellants. 
Cornellier 9 Q.C., ti' Geoffrion, Q.C., for res- 
pondents. 



Quebec] 

Thb Royal Institution for thk Advancem ent 
of Learning, and G. Barrington v. Tin; 
Scottish Union and National Insuranck 
Company. 
Appeal — Order for a new trial — Wlien not ap- 
pealable— Supreme and Exchequer Courts Act, 
sees. 24. (g). 30 & 61. 

Where a new trial has been ordered upon 
the ground that the answer given by the jury 
to one of the questions is insufficient to en- 
able the Court to dispose of the interests of 
the parties on the findings of the jury as a 
whole, such order is not a final judgment 
and cannot be held to come within the ex- 
ceptions provided for by the Supreme and 
Exchequer Courts Act in relation to appeals 
in cases of new trials. See Supreme and 
Exchequer Courts Act, sea 24 (g). 30 and 61. 
Appeal quashed with costs. 
Trcnholme, Q.C., for appellants. 
Doherty t Q.C t & Kavanagh for respondents. 

Quebec] 

Molson v. Barnard. 

Appeal— Judgment ordering a petition to quash 
seizure before judgment to be dealt with at the 
same time as the merit* of the main action 
not final — not appealable. 
A judgment of the Court of Queen's Bench 
for Lower Canada (Appeai side), reversing a 
judgment of the Superior Court quashing on 
petition a seizure before judgment, and or- 
dering that the hearing of the petition con- 
testing the seizure should be proceeded with 
in the Superior Court, at the same time as 
[ the hearing of the main action, is not a finai 
judgment appealable to the Supreme Court. 
Strong, J., dissenting. 

Appeal quashed with costs. 
Laflamme, Q.C., for appellant 
Dofwrty, Q.C. f for respondent- 



Quebec] 

The Accident Insurance Co. v. MoLacbxax. 

Appeal— New trial ordered by Court of Queen's 

Bench svo motu—not final judgment—not 

appealable —Supreme and Exchequer Court* 

Act. 

In an action tried by a judge and jury, the 
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figment of the Superior Court in Review 
; missed the plaintiff's motion for judgment 
!ii granted' the defendant's motion to dis- 
i *s the action. On appeal to the Court of 
teen's Bench, the judgment of the Superior 
1 irt was reversed, and the Court set aside 
> assignment and all subsequent proceed- 
w z-s and ordered mo rnotu, a venire de novo on 
:- ground that the assignment of facts was 
■-t>t:ve and insufficient and the answers of 
:- jury were insufficient and contradictory 
M.LR.,6Q. B. 39.) 

On appeal to the Supreme Court; Held, 
im. the order of the Court of Queen's Bench 
ns not a final judgment, and that the judg- 
ment does not come within the exceptions 
Vowing an appeal in certain cases of new 
:r ials. and therefore the case is not appealable. 
Appeal quashed without costs. 

UiiUm, Q. C, & McCarthy, Q. C. t for 
tKell&nto. . 

Grtmtidddz, H C, <fc Abbott, Q. C. t for 
respondents. 

Blachfokd v. McBkan. 

M-fid—TUU to land in controversy— Supreme 
and Exchequer Courts Act, sect 29 (b.) 

In an action brought before the Superior 
( v:rt with seizure in recaption under arts. 
vT and 887, C. C. P., and Art. 1624, C. C, the 
•^fondant pleaded that he had held the 
property (valued at over $2,000) since the ex- 
^ration of his lease under some verbal 
^reement of sale. The judgment appealed 
h-m, reversing the judgment of the Court of 
He?iew, held that the action ought to have 
btsn instituted in the Circuit Court (M. L. R., 
'* Q. B. 273.) On appeal to the Supreme 
Court, 

3dd, that as the case was originally insti. 
tnted in the Superior Court and that upon the 
face of the proceedings the right to the posses- 
ion and ownership of an immovable property 
* involved, an appeal lies. Supreme and 
Exchequer Courts Act, sec. 29 (b) and sees. 
•a and 24. Strong J., dissenting. 

Motion to quash dismissed with costs. 

Archibald, Q. C, for appellant 

Duofaw, for respondent 



Quebec] 

Corporation op the City op Shkrbrookb v. 

McManamy. 
Appeal— Validity of by-law—Supreme and Ex- 
che(juer Courts Act—Sees. 30 and 24 {g)— 
Sec. 29(a) &(b)— Constitutional Question— 
When not matter in controversy. 

The plaintiff sued the defendants to re- 
cover the sum of $150 being the amount of 
two business taxes, one of $100 as compoun- 
ders and the other of $50 as a wholesale 
dealer under the authority of a municipal by. 
law. The defendants pleaded that the by-law 
was illegal and ultra vires of the municipal 
council, and also that the statute 47 Vic. ch. 
84 P. Q. was ultra vires of the legislature of 
the Province of Quebec. The Superior Court 
held that both the statute and the by-law 
were intra vires, and condemned the defen- 
dant to pay the amount claimed. On an 
appeal to the court of Queen's Bench by the 
defendant (present respondent,) the Court 
confirmed the judgment of the Superior Court 
as regards the validity of the statute, but 
set aside the tax of $100 as not being auth- 
orized. The plaintiff thereupon appealed to 
the Supreme Court, complaining of that part 
of the judgment which declares the business 
tax of $100 invalid. There was no cross 
appeal. On motion to quash for want of 
jurisdiction ; 

Held, that sec. 24 (g) of the Supreme & Ex- 
chequer Courts Act was not applicable, and 
that as neither parties on the present appeal 
attacked the constitutionality of the statute 
47 Vic. ch. 84 (P.Q.), the case was not appeal- 
able under sec. 29 (a) of the Supreme and 
Exchequer Courts Act. Strong, J., dissenting. 
Appeal quashed with costs. 

Broum, Q. G, for appellant. 

Belanger, for respondent. 

Ontario.] 

Peoples Loan Co. v. Grant. 
Mortgage— Rale of interest—" Until principal 
is fully paid and satisfied"— Effect of pro- 
vision — Rate after principal is due. 
G. mortgaged certain real estate to the C. 
L. Ins. Co. giving certain policies of insur- 
ance on his life as collateral security. He 
afterwards made a declaration under the 
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Ontario statute that the said policies should 
be payable to his wife and in case of her 
dying before him to his children. After this 
declaration was made he mortgaged the 
same property to the P. L. Co. giving the 
same policies as collateral, and the first 
mortgage was assigned to the P. L. Co, and 
was, in fact, paid off with the proceeds of the 
second loan. The mortgage to the P. L. Co. 
contained a provision that it was to be void 
on payment at a certain time of the principal 
and interest thereon at the rate of ten per 
cent per annum " until fully paid and satisfi- 
ed." In an action to have the assignment of 
the policies cancelled 

Held, (Dec. 10, 1890) that the P. L. Co. 
could only hold the policies as collateral 
security for the mortgage to the C.L. Ins. Co., 
and not as security for their own mortgage. 

Held further, that the mortgage to the P. 

L. Co. only carried interest at the rate of ten 

per cent until the principal was payable, and 

after that date the statutory rate governed. 

Rykert v. St. John (10 Can. S. C. R. 278) 

followed. 

Appeal dismissed with costs. 

Delamere, Q. C, for appellants. 
Beck, for respondent 



North-WeatiTerritories.] 
Martin 



Moore. 



Appeal— Jurisdiction— Service of writ out of 
Jurisdiction— Order of judge— Fined judg- 
ment — Practice. 
A writ of summons, in the ordinary form 
of writs for service within the jurisdiction, 
was issued out of the division for the District 
of Alberta of the Supreme Court of the North 
West Territories and a judge's order was 
afterwards obtained for leave to serve it out 
of the jurisdiction. The writ having been 
served in England, the defendant moved 
before a judge of the Court below to set aside 
the service, alleging that the cause of action 
arose in England and he was, therefore, not 
subject to the jurisdiction of the courts in the 
Territories ; also, assuming the Court had 
jurisdiction, that the writ was defective as 
the practice required that a judge's order 
should have been obtained before it issued. 
The motion was refused, and the decision of 



the judge refusing it was affirmed by the fall 
court. The defendant then sought to appeal 
to the Supreme Court of Canada.' 

Held, (March 11, 1891) Gwynne, J., hesi- 
tante, that the judgment sought to be appeal- 
ed from was not a final judgment in an 
action, suit, cause, matter or other judicial 
proceeding within the meaning of the Su- 
preme Court Act, and the Court had no juris- 
diction to hear the appeal. 

Appeal quashed with costs. 

Chrysler, Q. C, for the appellant 

Moss, Q. C, for the respondent 

Ontario.] 

Hobbs v. Ontario Loan and Debenture Co. 

Mortgage— Re-demise clause— Creation of ten- 
ancy—Rent reserved — Tenancy at uill — 
Agreement for lease— Specific performance 
— Excessive rent — Intention. 

A mortgage of real estate provided that 
the money secured thereby, $20,000 with 
interest at seven per cent, should be paid as 
follows:— $500 on Dec. 1, 1883, and on the 
first days of June and December in each 
of the years 1884, 1885, 1886, 1887, and 
$15,500 on June 1st, 1888. The mortgage 
contained the following clause : 

"And the mortgagees lease to the mortgagor 
the said lands from the date hereof until the 
date herein provided for the last payment of 
any of the moneys hereby secured, undis- 
turbed by the mortgagees or their assigns, 
he, the mortgagor, paying therefor in every 
year during the said term, on each and every 
of the days in the above proviso for redemp- 
tion appointed for payment of the moneys 
hereby secured, such rent or sum as equals 
in amount the amount payable on such days 
respectively according to the said proviso, 
without any deduction." 

The goods of the mortgagor having been 
seized under execution the mortgagees claim- 
ed payment as landlord under the said clause 
of a year's rent out of the proceeds of the sale 
of the goods under the Statute of Anne. 

Held, (Dec 10,1890) that it is competentfor 
mortgagee and mortgagor to create by agree- 
ment the relation of landlord and tenant 
between them. 



THE LEGAL NEWS. 



101 



Hdd, per Strong, Gwynne, and Patterson) 
i\ affirming the decision of the Court of 
Appeal (16 Ont. App. B. 255) Ritchie, O.J., 
id Taschereau, J., contra, that such relation- 
ship did not exist under the re-demise clause 
■/the mortgage in this case,the amount pur- 
j'Tting to be reserved as rent under such 

a jse being so largely in excess of the rental 
^ah» of the premises as to indicate a want 
jf intention in the parties to create such 
relationship. 

Bibi, per Strong, J., that no tenancy at will 
*as created by agreement, but such a ten- 
ner could be beld to exist by operation of 
the statute of frauds, the alleged lease being 
ir a period of more than three years and not 
-ijnedby mortgagee. The Imperial Statute, 
** Via c. 106, requiring leases for over three 
years to be made by deed (of which the 
Ontario Act is a re-enactment) does not 
repeal the statute of frauds, but merely sub- 
stitutes a deed for the writing required by 
the latter statute- 

Per Gwynne and Patterson, JJ., that no 
tenancy at will, by agreement or otherwise, 
**a created by the re-demise clause of the 
mortgage* 

Hdd, per Strong, J., Gwynne and Patter- 
son, JJ., contra, that the demise clause might 
be construed as containing an agreement for 
* tease capable of being enforced in equity 
""I, «nce the Judicature Act, to be treated 
by common law courts exercising he func- 
tions of courts of equity as a lease. 

frr Gwynne, J., that the clause could only 
be regarded as an agreement for the creation 
<* & tenancy in the future if the parties so 
desired, such agreement to be carried out 
by the execution of the mortgage by the 



Held, per Strong, Gwynne and Patterson, 
JJ., that the demise clause could only be 
construed as purporting to create a tenancy 
for the entire term of five years, and it could 
°ot be held a good lease for four and a half 
5*m« at a rent reserved of $1000 a year and 
void for the remaining half year. 

Appeal dismissed with costs. 

Gibbons for appellants. 
Jfow, Q.C., for respondents. 



Nova Scotia] 

Abchtbald v. Hublhy. 
BUI of Sale— Affidavit of bona fideem-Form of 
jurat— Omission of date and words " before 
me *— Writ of execution— Signature of pro- 
thonotary. 

The Nova Scotia Bills of Sale Act, R.S. N.S. 
5th Ser., c 92, s. 4, provides that a bill of sale 
or chattel mortgage shall be void unless ac- 
companied by an affidavit that the same 
was made in good faith for a debt due to the 
grantee, etc. By sec. 10 the express " bill of 
sale" does not include an assignment for the 
general benefit of creditors. One E. assigned 
his property to A. in trust to sell the same 
and apply the proceeds to the payment of 
debts due certain named creditors of the as- 
signor. The affidavit accompanying this in- 
strument omitted from the jurat the date and 
words " before me." 

Held, (Nov. 10, 1890) reversing the judg- 
ment of the Supreme Court of Nova Scotia, 
Gwynne, J., dissenting, that this instrument 
was not an assignment for the general benefit 
of creditors and was a bill of sale within the 
above section of the act 

Held, also, that the affidavit required by 
said section must have all the requirements 
of affidavits used in judicial proceedings. 
Therefore the omission of the date and words 
''before me" from the jurat made the affidavit 
void and the defect could not be cured by 
parol evidence in proceedings by an exe- 
cution creditor of the assignor to have the 
mortgaged goods taken to satisfy his exe- 
cution. 

Held, per Gwynne, J., that it is only when 
an affidavit is necessary to give the Court 
jurisdiction to deal with a matter before it 
that defects of form will invalidate it In a 
case like this the affidavit is only an incident 
in the proceedings and the defect could be 
cured by evidence. 

Held also, per Gwynne, J., that an assign- 
ment of property absolute in its form and 
upon trust to sell the property assigned is not 
affected by said section four of the act which 
deals only with bills of sale by way of chat- 
tel mortgage. 

The goods assigned by E. were seized by 

the sheriff under an execution and in an 

| action against the sheriff the execution pro- 
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duced was not signed by the Prothonotary 
of the court out of which it was issued. 

Held, that it is the seal of the court which 
gives validity to such writs and not the sig- 
nature of the officer, and the want of such 
signature did not affect the validity of the 
execution. 

Appeal allowed with costs. 

W. B. Ross for the appellant 
Eaton, Q.C., for the respondent. 



Thb Queen, Appellant & Robert McGrbevy, 
Respondent. 

On appeal from the Exchequer Court of 
Canada. Present Sir W. J. Ritchie, C. J., and 
Strong, Taschereau, Gwynne and Patter- 
son, JJ. 

Claim for extra and additional work due under 
Intercolonial Railway contract — 31 Vic. c. 
13, sees. 16, 17, 18— and 37 Vic. ch. 15— 
Change of Chief Engineer before final cert- 
ificate given — Reference of suppliant's 
claim to said Engineer— Report or certifi- 
cate of Chief Engineer recommending pay- 
ment of a certain sum— Effect of—Approval 
by Commissioners or Minister necessary. 

Upon a claim made by the respondent for 
the sum of $120,371 as being due to him for 
extra work etc. beyond what was included in 
his contract for building a section of the In- 
tercolonial Railway, and which sum he alleg- 
ed had been certified by F. S. as the Chief 
Engineer of the Intercolonial Railway in his 
final and closing certificate given in accord- 
ance with clause 11 of respondent's contract, 
a statement of admission was agreed upon 
by both parties and the following question 
was submitted to the Exchequer Court : " Is 
the suppliant entitled to recover on the report 
or certificate of F. S- ? The report was never 
approved of by the Intercolonial Railway 
Commissioners, or by the Minister of Rail- 
ways and Canals, and 31 Vic. ch. 13, sec. 18, 
enacts : " No money shall be paid to any con- 
tractor until the Chief Engineer shall have 
certified that the work for, or on account of 
which the same shall be claimed has been 
fully executed, nor until such certificate has 
been approved by the Commissioners." 



Held, 1st, Per Ritchie, C. J., and Gwynne, 
J., reversing the judgment of the Exchequer 
Court, that the report of F. S., assuming liim 
to have been the Chief Engineer to give the 
final certificate under the contract, cannot be 
construed to be a certificate of the Chief 
Engineer which does or can entitle the con- 
tractor to recover any sum as remaining due 
and payable to him under the terms of bis 
contract, nor can any legal claim whatever 
against the Government be founded thereon. 

2nd. Per Ritchie, C. J. That the contrac- 
tor was not entitled to be paid anything until 
the final certificate of the Chief Engineer 
was approved of by the Commissioners or 
Minister of Railways and Canals. 31 Vic, 
ch. 13, sec. 18, and 37 Vic, ch. 15, Jones v. 
Queen, 7 Can. S. G R. 57. 

3rd. Per Patterson, J., that although F. S. 
was duly appointed Chief Engineer of the 
Intercolonial Railway, and that his report 
on suppliant's claim may be held to be the 
final and closing certificate to which he was 
entitled under the 11th clause of the con- 
tract, yet as it is provided by the 4th clause 
of the contract that any allowance for increa- 
sed work is to be decided by the Commission- 
ers, the suppliant is not entitled to recover on 
F. S.'s certificate. 

Per Strong and Taschereau, J J., (dissenting) 
that F. S. was the Chief Engineer and as 
such had power under the 11th clause of the 
contract to deal with the suppliant's claim, 
and that his report was " a final and closing 
certificate" entitling the respondent to the 
amount found by the Exchequer Court on 
the case submitted. 

Per Strong, Taschereau and Patterson, JJ. 
That the Office of Commissioners having 
been abolished by 37 Vic, ch. 15, and their 
duties and powers transferred generally to 
the Minister of Railways and Canals, the 
approval of the certificate was not a condition 
precedent to entitle the suppliant to claim 
the amount awarded to him by the final cer- 
tificate of the Chief Engineer. 

Appeal allowed with costs. 
Robinson., Q. G, and Hogg, Q. C, for 
appellant 

Qirouard, Q. C, and Ferguson, Q. C, for 

respondent 
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Moubokb Bask y. Halter. 
Pr?7eraaee — Defeating or delaying creditors — 
RJS.O. (1887) c 124 a. 2— Construction of 
Salute — Effect of words " or which has such 
tfeGL"— Assignment by trustee to co-trustee 
— Pressure. 
W.. a trader, was one of the executors of an 
-state and had used the estate funds in his 
private business. Having become insolvent, 
! e gave a second mortgage on certain real 
estate to bis co-executor as security for the 
money so appropriated. In a suit by a credi- 
tor to set aside the mortgage as void under 
fL&O. (1887) c. 124, s. 2, 

Hdd, affirming the judgment of the Court 
<£ Appeal for Ontario (16 Ont App. R. 323), 
Patterson, J., dissenting, that the mortgage 
vas not void under the said statute, the co- 
executor not being a creditor of W. within 
the meaning of the said section. 

2. That the words "or which has such ef- 
fect" in the section referred to, only apply to 
the clause immediately preceding, that is, to 
the case of giving one or more of the creditors 
of the transferor a preference over others, and 
•lo not apply to tbe case of defeating, delay- 
ing or prejudicing creditors; 

3. That the preference mentioned in the 
statute as avoiding a conveyance must be a 
voluntary preference, and would not include 
* conveyance obtained by pressure on the 
transferor. 

Hdd, per Strong, J., that W. by misappro- 
priating tbe funds of the estate of which he 
▼a§ executor was guilty of a criminal offence, 
and the fear of penal consequence was suffi- 
cient pressure on him to take from the trans- 
action the character of a voluntary convey- 
ance. 

Appeal dismissed with costs. 

Bmdby, Q.C., for the appellants. 

Aytoun-Finlay and Duvernet for the re- 
spondents. 



COURT OF QUEEN'S BENCH — MONT. 

REAL* 
Married woman separate as to property — Act of 
administration — Art. 177, C. C. 
fl«W:— That the making of a reduction in 
the rate of interest payable on a hypothecary 
* To appear in Montreal Law Reports, 6 Q. B. 



claim, is not a mere act connected with the 
administration of her property which a wife 
separate as to property may do alone without 
the authorization of her husband, but is in 
reality a donation, which is null and void 
unless the husband becomes a party, or gives 
his consent in writing. (Art. 177, C.C) Hart 
& Joseph, Cross, Baby, Bosse, Doherty, JJ., 
Nov. 25, 1890. 



Promissory note— Given as collateral security— 
Mutilation. 

Held: — 1. Where the appellant gave his 
promissory note to respondent as collateral 
security for a hypothecary debt due by his 
(appellant's) father, and on the same piece of 
paper wrote a letter stating that the note was 
so given as collateral, upon condition that re- 
spondent should delay proceedings on the 
mortgage until the note was due,— that the 
respondent was entitled to sue the appellant 
on the note when due, without putting the 
principal debtor en demeure ; and the appel- 
Jant, not having demanded that the principal 
debtor be discussed, or proved that the mort- 
gage was paid, was rightly held liable for the 
amount of such note. 

2. The severance of the note from the letter 
written above it, was not a mutilation that 
could affect the validity of the instrument. — 
Palliser & Lindsay, TeSSier, Cross, Baby > 
Bosse, Doherty, JJ., June 19, 1890. 



Donation inter vivos — Changing nature of deed 
of gift by subsequent deed — Giving in pay- 
ment — Registra Hon — Tender. 
Held : — 1. The parties to a deed of gift inter 

vivos may, by a later deed, change its nature 

from an apparently gratuitous donation, to a 

deed of giving in payment. 

2. The forfeiture (under Art. 806, C C.) re- 
sulting from neglect to register, applies only 
to gratuitous and remuneratory donations. 

3. The giving of a thing in payment being 
equivalent to a sale of it (Art. 1592, C. C), 
and the necessity of registering a deed of 
sale existing only as to third parties acquir- 
ing the thing and hypothecary creditors, ab- 
sence of registration of the original deed could 
not be invoked by the testamentary execu- 
tors of the person giving, against the deed 
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which converted it into a giving in payment, 
which, moreover, was duly registered. 

4. A person who asks by his action that a 
deed of giving in payment be annulled, is 
bound to tender the amount of the debt dis- 
charged by the party receiving the thing.— 
Wilton & Lacoste, Tessier, Cross, Baby, Boss£, 
Doherty, J J., (Bosse, J., diss.), Sept 24, 1890. 

INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, Mar. 14th. 
Curator* appointed. 
Re Horcule A. Be"riau.-E. Donahue, Farnham, oura- 
tor f Feb.20. 

Re Henri Blanchette, trader, parish of St. Valerian 
de Milton.— P. S. Grandpre, St. Valdrien de Milton, 
curator, Mar. 7. 

Re Jos. Chouinard k Co., grocers, Quebec— N. 
Matte, Quebec, curator, Mar. 10. 

Re Louis Landry, manufacturer, parish of Beoan- 
cour.— Jules Dub6, Be*cancour, curator, Feb. 24. 

Re Gilbert Lecuyer, Clarenceville.— A- Lamarohe, 
Montreal, curator, Mar. 11. 

Re John N. Maher, Tadoussac.— T. Tardif, Quebec, 
curator, Jan. 20. 

Re Somerville, Stuart & Co., engravers and litho- 
graphers, Montreal.— P. S. Ross, Montreal, liquidator, 
Mar. 4. 

Re Wenceslas Turcotte, trader, 8t. Frederic— H. A. 
Bedard, Quebec, ourator, Mar. 7. 
Dividends. 

Re John Crichton.— First and final dividend, payable 
Mar. 26, L. de Martigny and D.D. Bain, joint curator, 
Valleyfield, Mar. 26. 

Re J. C. Duclos, Montreal.— First dividend, payable 
April 8, Kent and Turcotte, Montreal, joint curator. 

Re J. A. Germain, Sorei —First dividend, payable 
April 8, Kent and Turdotte, Montreal, joint curator. 

Re H. Lacas, Hartweil.— First dividend, payable 
April 8, Kent and Turcotte, Montreal, joint curator. 

Re Basile Masse\— First and final dividend, payable 
Mar. 30. F. X. A. Boisseau, St. Hyacinthe, ourator. 

Re D. J. Mcintosh, Ste. Justine.— First dividend, 
payable April 8, Kent and Turcotte, Montreal, joint 
curator. 

Re Auguste Perron.— Dividend on proceeds of im- 
movables, payable Mar. 20, D. Arcand, Quebec, ourator. 

Re L. A. Prevost, Montreal.— First dividend, pay- 
able April 8, Kent and Turcotte, Montreal, joint 
curator. 

Re Israel Sabourin.— First and final dividend, pay- 
able Mar. 24, L. G. G. Beliveau, Montreal, curator. 

Re H. 0. Sen&sal, Montreal.— First dividend, pay- 
able April 8, Kent and Turcotte, Montreal, joint 
curator. 

Re F. X. A. Trudel, St. Stanislas.— First and final 
dividend, payable Mar. SO, A. Lamarohe and J. Frigon, 
Montreal, joint curator. 

Separation as to property. 

Delinia Brien dit Desrochers vs. Avila Contant, 
farmer, Parish of PEpiphanie, Mar. 11. 

Octavie Nottinville vs. Alfred Lacroix, trader, 
Magog, March 5. 



GENERAL NOTES. 
Gbniral Booth ajid tee Lawyers.— The London. 
Law Journal says:—' General 1 Booth does not like 
lawyers^unless, indeed, they are sitting on the * peni- 
tents' bench. At a recent meeting the ' General ' 
seems to have delivered his soul of some strong? feel in jar 
and his mouth of some hard sayings about the leg-* I 
profession. But he would be a bold man who assert e <i 
that lawyers as a body were opponents of religion. O n 
the other hand, their intellectual training and the ha- 
bit acquired in practice of careful analysis undoubt- 
edly make lawyers very unlikely converts to Salvation 
Army tenets, and therefore very unwelcome critics of 
the latest plan for reforming the ' submerged tenth . ' 

Breach of Pbohisb.— A barrister has never been de- 
fendant in an action for breach of promise of marriage, 
and a solicitor but once. So it was stated by Mr. Dodd 
in his paper read at the Nottingham meeting of the 
Law Society, and we see no reason for doubting the 
correctness of the statement, as this form of action has 
not been in existence for more than two hundred years. 
and Mr. Dodd's informant, 'who took some trouble to 
colleot particulars,' had a comparatively limited field 
to travel over. Mr Dodd succeeded in persuading hie 
hearers to carry a resolution * that it is inexpedient to 
abolish actions of breach of promise of marriage.' Be 
this as it may (and the inaction of Lord Hersohell, who 
as Mr. Herschell, Q.C., carried in 1879 a resolution in 
the House of Commons to the contrary, is somewhat 
significant), it oan hardly be contended that the law of 
'breach* does not require amendment. As that law 
stands at present, it is no defence to the action that 
performance of the contract would have probably kil- 
led the defendant, nor that the plaintiff concealed the 
most material facts, as that he or she was at the time 
of premise engaged to another person, or possessed a 
large family by a previous marriage, or had just fin- 
ished serving a sentence of tweoty-one years' penal 
servitude for inflicting grievous bodily harm upon a 
former spouse. Surely some amendment is needed 
here.— Law Journal. 

How to Examine a Witness.— In some districts ir 
the North of Scotland the old national dialect of 
'broad Sootch' is still the only speech that the common 
people understand, and even where through contact 
with the Lowlands, the anoient patois has been infil- 
trated with English words and phrases, as a medium 
of thought it reoeives no adulteration. Your true 
Highlanders may converse in English, but they think, 
and hate, and love, and sing, in Scotch. Now such per- 
sons are sometimes necessary witnesses in actions at 
law, and it is a matter of no small difficulty to extract 
from them the information that they are able and pos- 
sibly willing to give. So long as the cross-exam iner 
confines himself to questions of an elementary char- 
acter or of modern interest all goes well ; the witness 
makes his meaning fairly intelligible. But touch upon 
some abstract topic, some deep feeling, some prejudice 
or some provincial legend or custom, and he relapse* 
at onoe into the familiar language of his father*. 
Francis Jeffrey and Henry Cockburn were onoe en- 
gaged in a case of disputed testamentary capacity, and 
a Scotchman of the old sohool was in the box. Jeffrey, 
the cultured editor of the Edinburgh Review, who was 
nothing if not English, undertook to examine him. 
We are telling the story from memory, and cannot 
vouch for the details. 'You knew the testator, I be- 
lieve. Mr. MaoTavish T ' Jeffrey began. After many 
repetitions and explanations, the question was ans- 
wered in the affirmative, Was he compoe mentis, do 
you think? , But to this question no reply was forth- 
coming, and Jeffrey had to sit down in despair. Then 
Cockburn arose. Hae ye a mull. MacTavish?' he 
asked; and the snuff box was duty produced. 'Ye 
wud ken the ohiel MaoDonald(the testator)?' was the 
next query. * Ou, verra weel,' replied the witness, 
' Was he a 1 rioht here? ' inquired Cockburn, tapping 
his forehead. ' Na, na, ' said MacTavish ; ' the pair 
crittur culd'na tell a coo from a calf.'— lb. 
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I 
A good deal of attention has been attracted 
i England to the mental decay of a judge 
-r? favorably known for his powerful intel- 
~t ud vigorous and lucid exposition of all 
■it'pte treated by Mm. There has been great 
l --nation even in naming the eminent per- 
an referred to f bnt the subject has now come 
-fore Parliament, and has been frequently 
^xsaed in the press. The judge referred 
■* , as everybody now knows, is Mr. Justice 
Stephen. The London Law Times says :— 
I h&t this journal should from a deep sense 
r :' public duty have been compelled to refer 
* the evidence of the decline of a masculine 
&& powerful judicial mind, which has at 
fesi received attention in high quarters, illus- 
trates a defect in our system of legal admin- 
oration of the gravest possible character. 
^bo could have believed, without irresistible 
e'ideace, that the control of our judicature 
« » lax that a state of things affecting the 
"anpatency of a judge should either be un- 
born to, or disregarded by, the heads of 
fc* judicial body who are responsible to the 
swntry for the efficient administration of 
itatice? We are tempted to look back with 
p $?rettothe days when the Common Law 
Bench was divided into three courts, each 
hating its chief. In those days no judge 
«>nld fail without at once attracting the at- 
^tiou of hi9 colleagues. The reputation of 
t} * Queen's Bench, Common Pleas, and Ex- 
^Je^iiMr was involved in the reputation of 
Stfh of the judges forming the court, and 
^egiance to the chief prohibited continuance 
a office when the physical or mental powers 
sensibly and dangerously declined. Now we 
^ a crowd called the Queen's Bench Divi- 
sion, one of whom is denominated the Lord 
Chief Justice. Every judge is a law unto 
Wmselt Old aire, physical infirmity, men- 
**1 decline, may cloud the judgment seat— 
£ oband is raised to stop the painful progress 
to the final scene. Is it that ' personal con- 
siderations' weigh so much in these degener- 
'tod&ys ? Are the ' feelings of individuals ' 



to be tenderly placed above a nation's de- 
mand for efficient ministers of justice ? So, 
indeed, it would seem. But could anything 
be more calamitous both to the public and 
the judicial Bench ? Could any kindness be 
more cruel than that which allows one who 
has sat with dignity and strength in the 
seats of the judges for many years, increas- 
ing year by year a great and well-earned re- 
putation, to slowly fall away before age or 
disease until he becomes an object of pity 
and commiseration? Could anything be 
more absurd than that the judge whose fail- 
ing faculties may render him unable to ap- 
preciate his own incapacity should determine 
whether he will abandon a position which he 
can no longer fill with benefit to the country 
or credit to himself? Unfortunately laxity 
of control in these matters extends to all the 
courts throughout the country. There are 
county court judges whose patriarchal age 
excites the wonder of mankind, still at 
work ; there are judges of other courts who 
shall be nameless, tenaciously retaining their 
offices which age and declining powers com- 
mend them to abandon. 1 hey likewise are 
a law unto themselves. Had we the power of 
removal we should be inclined to 3ay with 
Cassius : 

Do not presume too much upon my love ; 
I may do that I shall be sorry for. 

But we have not No one has ; or no one 
will exercise the power there is. The result 
is, that so long as a judge of any of the many 
courts in the Kingdom thinks he can scram- 
ble through his work, however mistaken he 
may be, authority is dumb. When his in- 
capacity becomes a scandal, when the pro- 
fession am 1 the public have their sense of 
decorum outraged, and a voice is heard in 
Parliament, then it occurs to somebody that 
something should be done. Legislation 
would appear to be inevitable." 



11 Waifs in Prose" is a brochure of some 70 
pages, for a copy of which we have to thank 
the learned author, Mr. Q. W. Wicksteed, 
Q.C., of Ottawa. Not many authors are 
spared to edit, after passing the age of 90, 
the productions of their younger years, but 
Mr. Wicksteed does more than this, he is 
still producing, and the titles of these " Waifs 
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in Prose" are sufficient to Indicate the exten- 
sive field in which, in a vigorous old age, he 
finds themes for a facile pen. Thus, we see 
articles on the Manitoba Railway case, the 
Jesuits* Estates Act, Commercial Union, Mr. 
Hitt's Resolution, the Power of Disallowance, 
Dominion Legislation of the Session of 1890, 
Behring Sea Controversy, etc., all topics of 
the day, showing that the writer's grasp of 
affairs has not yet relaxed. - Mr. Gladstone, 
so long styled the grand old man of Eng- 
land, is young beside Mr. Wicksteed, the 
senior Q. C. of this province, who, we think, 
is now in his ninety-second year. The only 
living figure we can recall at this moment 
that compares with him, excluding Von 
Moltke, is David Dudley Field who is 86, 
and bids fair to match Mr Wicksteed in 
years as well as intellectual vigour. 



COUR DE CIRCUIT. 

Malbaib. 

Coram Routhibe, J. 

Fes. G&uthibb v. Sabathikl Gauthikr. 

Vente de terre— Erreur de contenance — - Orainte 
de trouble — Interpritation du titre quant d 
la contenance. 

Juos: — lo. Quele dibiteur pourtuivi en recou- 
vrement du prix de vente ne peut plaider 
crainte de trouble ou d'Svktion que par ex- 
ception dilatoire. 

2o. Que Vachtteur doit payer Vexctdant de con- 
tenance ou le remettre au vendeur. 

Phr Curiam.— Cette action est en recouvre- 
ment d'une somme de $100 et intents, pour 
un instalment 6c ha le 2 nov. 1872, Hur le prix 
de vente d'une terre, vendue par le deman- 
deur au deTendeur le 18 mai 1869. Le deTen- 
deur a ilpondu a cette action par une excep- 
tion peremptoire en droit perp&ueile, alle- 
guant qu'il a juste sujet de craindre qu'il sera 
troubled mgme gvince* par Barnabg Gauthier, 
etc. 

Les pretentions du deTendeur peuvent done 
se resume r com me suit t 

14 J'ai achetS du den»andeur,soutient-il, non 
pas seulement trois arpents de front, mais 
tout le terrain compris entre Hubert Bou- 
chard et moi-m&ne, savoir, cinq arpents et 



trois perches, et ce pour le prix port€ dan* 
mon contrat de vente, savoir, $800. Aujour 
d'hui Barnabe* Gauthier, Tun des auteu rs du 
demandeur, prgtend n'avoir vendu dans l'ori- 
gine que trois arpents de front, et 6tre reste 
proprigtaire du surplus, e'est-a-dire des deu x 
arpents et trois perches, et j'ai juste sujet do 
craindre qu'un jour ou l'autre il viendra r»r^- 
vincer de ces deux arpents et trois perches. 
C'est pourquoi j'ai droit de retenir le prix de 
vente entre mes mains jusqu'a ce que mon 
vendeur ait fait cesser les dangers d'gviction 
ou m'ait doling caution que je ne serai pas 
trouble*." 

Si les faits ainsi poses gtaient exacts, il n'y 
a pas de doute que les pretentions du defen- 
deur seraient fondles (art. 1536, C. C.) U 
est vrai que dans ce cas il eut du fair© une 
autre defense ; car celle qu'il a faite est assez 
e'trange, puisqu'il depose une somme d'argent 
qu'il pretend avoir droit de retenir, et puis- 
qu'il demande qu'il soit sursis a l'execution 
d'un jugement auquel il se soumet d'avance, 
en dgposant La defense qu'il aurait du faire 
£tait un plaidoyer dilatoire, et il devait oon- 
clure a ce que l'instance fut suspendue, jus- 
qu'a ce que le demandeur, etc. (voir Art. 120, 
C P. C.) ; mais le demandeur h'a pas attaque 
en droit ce plaidoyer, et sa forme emporte 
peu d'ailleurs dans cette cause, vu que le ju- 
gement que je vais rendre le declare non 
fond£ au me'rite. 

Pour decider la question qui m'estsoumise 
au merite, sans tenir compte de la forme des 
plaidoyers, je me suis demande, lo. si le d6- 
fendeur a achetd plus de trois arpents de 
terre de front ; 2o. quel prix il doit payer s'il 
a achete" cinq arpents et trois perches, et la 
r£ponse a ces deux questions donne la solu- 
tion de toute la cause. 

Premier point — Le deTendeur n'a achete 
qne trois arpents de terre de front : la cbose 
me parait gvidente pour les raisons sun-an- 
te s, lo- c'est la contenance mentionnee a 
l'acte de vente, et 1'on ne peut pas invoquer 
une erreur dans la designation pour r£clamer 
une contenance presqne double; 2a il est 
douteux qu'il y ait meme erreur dans la de- 
signation du voisin du c6te" N. E., car il est 
en preuve que le defendeur possdde depuis 
10 a 15 ana les deux arpents et trois perches 
en litige, et des lore on avait raison de I'm- 
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ier comma voisin des trois arpenta da 

> S. E.; 3a suppose qu'il y ait une erreur 

. . Tigine, die a 6te corrigee par Tact© decla- 

l: ire da 14 dec. 1863, et la contenance a ete 

.in bien limitee a trois arpeata de front; 

• * demandeur n'a pa vendre au defendeur 

-s qu'il n'avait acquis d'Achille Gauthier', 

r ie deTendeur savait que son vendeur avait 

. xi3 d'Achille Gaathief ; or il connaissait 

-r&temenfc Petendue possedeepar Achille 

-r.Uiier poiaqull avait borne avec lui, et 

z avait donn* trois arpents de front dans le 

r cts-verbal de bornage ; done ii ne pouvait, 

. i'hetant da demandeur ayant cause d'A- 

. ile Gauthier, acquerir plus que trois ar- 

rita de front, et il le savait mieux que per- 

I* ces quatre raisons, il resulte bien claire- 
zjsA que le defendeur n'a pas pu, ni voulu 
n-beter pins de trois arpents de front du de- 
xindeur, et le bornage qu'il avait fait avec 
ArLilte Gauthier, demontre qu'il savait par- 
iitdment ce qu'il achetait du demandeur. 
or •« n'est pas dans la possession de ces trois 
upsets qu'il craint d'etre trouble. Done il 
Hi mal fonde a vouloir retenir le prix de 
rente. 

Deuxieme point— Faisons un pas de plus 
^ supposons meme que le demandeur a reel- 
ement vendu au defendeur par erreur cinq 
irpenls et trois perches de front, le defendeur 
t'oirrait-il soutenir qu'il n'aurait rien a payer 
tc demandeur pour ce surplus de contenance 
•ir deux arpents et trois perches ? 

Certainement non. fti la loi, ni la justice, 
ai la conscience ne lui permettraient une 
&emblable extorsion. II n'est permis a per- 
•oime de s'enrichir aux depens d'autrui: voila 
h grand principe de justice qui domine toute 
ia science du droit, et e'est en s'appuyant sur 
ce principe que le Code, modifiant sous ce 
rapport notre ancien droit, a declare formel- 
lexnent que dans le cas que je suppose, l'a- 
tbeieor doit payer l'excedant de contenance 
on le remettre au vendeur. 

L'art 1501 de notre Code ne fait plus — 
comme dans l'ancien droit— une question de 
savoir si l'immeuble a ete vendu, d tant la 
mejrure, ou moyennant un sad prix pour le tout. 
Bans lea deux cas l'acheteur doit payer le 
lorplus. 



Cette legislation est aussi celle du Code Civil 
Francais, avec cette difference qu'en France, 
il faut que l'excedant soit d'un 20e, pour 
donner Meuau supplement de prix (voir arts- 
1517, 1518 et 1519 du C. Napoleon). 

Le defendeur ne peut pas invoquer au sou- 
tien de sa pretention 1'art. 1503 de notre Code, 
parce qu'il est evident que la vente en ques- 
tion n'est pas " d'une chose certaine, sans igard 
a la contenance" 

Le defendeur ne peut pas non plus s'etayer 
des mots plus ou moins qui suivent, dans 
l'acte de vente, l'expression de la contenance : 
car tous les auteurs s'accordent a dire que 
par ces mots, le vendeur n'est pas tenu d'une 
exactitude arithmHiqve, mais qu'il est tenu d'un 
deficit d'un 20e comme l'acheteur est tenu de 
payer un surplus d'un 20e malgre les mots 
plus ou moins. Je dis un 20e parce que je 
parle ici des auteurs qui ont ecrit sur le Code 
Napoleon. Mais notre ancien droit et les an- 
ciens auteurs (Henrys, Bourgeon et autres) 
fixaient a un 30e que les mots plus ou moins 
ne rencontraient pas. 

Voir la-dessus Troplong— Vente, vol. l,No. 
340 ; Pothier, Vente, vol. 3, No. 253 ; Marcade, 
vol. 6, p. 243, No. iii. 

II est done parfaitement demontre* que si 
par suite d'une erreur de designation le de- 
fendeur se trouve avoir achete du deman- 
deur cinq arpents et trois perches de front au 
Ueu de trois arpents, il doit payer le surplus 
au demandeur en sus du prix de vente con- 
venu. Done la somme qui est reclamee du 
defendeur n'est pas pour le terrain en litige 
entre le defendeur et Baroabe Gauthier, mais 
pour les trois arpents dont la propria et la 
possession sontassurees au defendeur sans 
aucune crainte d'eviction. Si le defendeur 
est trouble" ou a sujet de craindre qu'il le sera 
relativement a l'excedant de deux arpents 
trois perches, il n'aura pas lieu de s'en plain- 
dre puisqu'il n'en aura pas paye* le prix. 

Pour toutes ces raisons. Tissue de la cause 
ne peut etre douteuse, et le defendeur doit 
etre condamne. 



7. S. Perrault pour le demandeur. 
F. X Frenette pour le defendeur. 

(C.A.) 
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COURT OF QUEEN'S BENCH-MONT- 
REAL* 
Stparation de corps— Grounds for separation- 
Ill treatment. * 
Held :— That isolated acts of ill treatment 
and insulting expressions applied to a wife 
by her husband (a carter) are not sufficient 
to justify a separation de corps, where it ap- 
pears that the wife, on the occasions com- 
plained of, provoked the anger of her huB- 
band by her light behaviour and disobe- 
dience to his reasonable commands.— Bon- 
neau de Circi, Dorion, Ch. J., Cross, Baby, 
Bosse,JJ., June 19, 1890. 

Partnership— Association to provide water sup- 
ply—Action to dissolve partnership— Parti 
Hon— Arts. 689, 1499, CC. 
Held:— I. Where several persons, owners 
of lands in the vicinity of the River Riche- 
lieu, associated themselves by deed before 
notary, for the purpose of providing a water 
supply for their respective dwellings, that an 
ordinary partnership was not thereby cre- 
ated, and that an action for dissolution of 
partnership, brought by one of the associates 
who had ceased to have property there and 
had left the neighborhood, could not be main- 
tained. 

2. That Art 689, C. C, is not applicable to 
the state of things existing under the deed of 
association above mentioned, and that a par- 
tition could not be demanded by one of the 
associates, inasmuch as the association had 
no common pr6perty susceptible of partition, 
the water works being merely an accessory 
of the real property and designed for its per- 
petual use.— Michon & Leduc et al. y Dorion, 
Ch. J., Tessier, Baby, Bosse, Doherty, JJ., 
June 19, 1890. 



APPEAL REGISTER— MONTREAL. 
Monday, March 16. 

Poulin & FlatU& Bradley ■.— Cause re-instat- 
ed on the roll by consent. 

Berger dc ifbrin.— Settled out of court. 

McGreevy & Beaucage.— Motion for leave to 
appeal from interlocutory judgment — C. 
A.V. 

• To appear in Montreal Law Reports, 6 Q. B. 



Bank of B. N. A. de Stewart.— Heard on a r; 
peal from interlocutory judgment— C. A~ V 

Montreal Elevating Co. de SL Lawrence Grrciii 
Co.— Heard. C. A. V. 

Stanton de Canada Atlantic By. Co. — Par 
heard. 

Tuesday, March 17. 

Stanton & Canada Atlantic R. Co.— Hearing 
continued. 

Wednesday, March 18. 

The Queen v. Labrie.— Reserved case. Con • 
viction quashed. 

Ontario dc Quebec R. Co.de Curt et MargixiU 
Hers de VCEuvre et Fabrique de Ste. Anne d< 
Bellevue.— Heard. C. A. V. 

Stanton dc Canada Atlantic R. Co.— Hearing 
continued. 

Thursday, March 19. 

Royal Institution de Scottish Union Ins. Co. — 
Motion for leave to appeal to Privy Council. 
C. A. V. 

Citizens Insurance Co. de Lefrancois.— Mo- 
tion for leave to appeal from interlocutory 
judgment— C. A. V. • 

Stanton de Canada Atlantic R. Co— Hearing 
continued. 

Friday, March 20. 

Brady dc Cochrane,— Motion for leave to ap- 
peal from interlocutory judgment dismissing 
an exception to the form. — C. A. V. 

Rowe dc Leahy.— Heard. C. A. V. 

273. de. de chimin defer de Jonction de Beau- 
harnois dcBrunet; 274. The same dc Brunet ; 
275. The same dc Hainault; 276. The earned- 
Brunet— Four appeals. Heard. C. A. V. 

Saturday, March 21. 

McGreevy de Beaucage.— Motion for leave to 
appeal from an interlocutory judgment dis- 
missing an exception to the form ; granted, 
costs to follow suit 

Citizens Insurance Co. de Lefraneoi*.— Mo- 
tion for leave to appeal from an interlocutory 
judgment rejected. 

Royal Institution da Scottish Union Ins. Co.— 
Motion for leave to appeal to Privy Council 
rejected. 

Brady is Corcoran.— Motion for leave to ap- 
peal from an interlocutory judgment re- 
jected. 
I W ineberg de Hampson.— Judgment of Supe- 
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£«• Court, Montreal, Pagnuelo, J., January 
13, 1890, confirmed. 

McDonnell <fe Corporation of Lachute, & Cor- 
pcmtHm of County of ArgenteuU.— Judgment 
cf Superior Court, Terrebonne, Taschereau, 
J-, Feb. 12, 1889, confirmed. — Judgment mo- 
3ified as to judgment dismissing inscription 
in Review. 

McConnell & Corporation of County of Ar- 
g**Se**l t <fc Corporation of Town of Lachute.— 
Similar appeal Judgment confirmed. 

Twrcotte, Atty.-Gen. & Moir, & Corporation 
of Village of Huntingdon.— Judgment of Supe- 
rior Court, Beauharnois, B&anger, J., May 
55, 1690, reversed. 

Corporation of Village of Huntingdon <fe Moir, 
& Turcotte, Atty.-Gen.— Judgment of Superior 
Court, Beauharnois, Belanger, J., May 26, 
1890 •reversed. 

Accident Insurance Co. of N. A. & Young.— 
Judgment of Superior Court, Montreal, Tel- 
ler, J., 6ept 13, 1889, confirmed. 

Seath is Dazduy <fc Banque du Peuple.— 
Judgment of Superior Court, Montreal 
Ifcvideon, J., May 1, 1889, reversed. 

Claude & Jasmin.— Judgment of Superior 
Court, Montreal, Taschereau, J., June 30, 
18S9, reversed. 

Germain et aL & Lynch. — Judgment of 
Superior Court, district of Richelieu, con- 
firmed. 

Crawford et at dc Protestant Hospital for the 

Insane.— Judgment of the Superior Court, 

Montreal, Jette\ J., April 6, 1889, confirmed. 

Lanctot & Gundlack.— Judgment of the 

Superior Court, Montreal, confirmed. 

Ball <r McCaffrey.— Judgment of the Supe- 
rior Court, Montreal, Tait, J., December 7, 
1889, confirmed, Cross, J., dissenting. 

Monday, March 23. 

Windsor & Graham.-*Motion for leave to 
appeal from interlocutory judgment — C. 
A.V. 

Stanton <& Canada Atlantic R. Co.— Hearing 
concluded. C. A. V. 

Canadian Bank of Commerce <fc Stevenson.— 
Part heard. 

Tuesday, March 24. 

Windsor & Graham.— Motion for leave to 
appeal from interlocutory judgment, granted. 



Boss & Dupuis.— Judgment of Superior 
Court, Montreal, Mathieu, .J., September 9, 
1,889, confirmed. 

Crawford & Protestant Hospital for the In- 
sane.— Petition for leave to appeal to Privy 
Council granted. 

Cie. du chemin defer de la Bate des Chaleurs 
de Riddell et aL— Motion for leave to appeal 
from interlocutory judgment C. A. V. 

Flood & Harris.— Motion for leave to ap- 
peal from interlocutory judgment C. A. V. 

Canadian Bank of Commerce dc Stevenson. — 
Hearing continued. 

Thursday, March 2a 

Cie. du chemin defer de la Baie des Chaleurs 
<fc Riddell et al.— Motion for leave to appeal 
from interlocutory judgment rejected. 

Flood & Harris.— Motion for leave to ap- 
peal from interlocutory judgment, rejected 
without costs. 

Lacroix & Fauteux. — Judgment of Superior 
Court, Montreal, Wurtele, J., May 31, 1890, 
reversed, and action dismissed. 

Pignolel & Brosseau.— Judgment of Superior 
Court, Montreal, Doherty, J., April 21, 1888, 
confirmed, Cross, J., dissenting. 

Twrcotte & W ; /i*fan.— Judgment of Superior 
Court, Montreal, Wurtele, J., July 25, 1890, 
reversed without costs, Baby and Doherty, 
J J., dissenting. Motion for leave to appeal 
to Privy Council continued to next term. 

Turcotte & Pacaud. — Same entry. 

Twrcotte <fc Tarte.— Same entry. 

Kenny & Donovan.— Appeal declared aban. 
doned. 

Nordheimer & Hutchinson.— Submitted on 
factums. C. A. V. 

Cie. du chemin de fer de Jonction de Beau- 
harnois & BruneL— Four appeals. -^Judgment 
of Superior Court, Beauharnois, Belanger, J., 
-Jan. 13, 1890, confirmed. 

Barnard dc Molson. — Acts of desistement 
granted from judgment which granted leave 
to appeal from interlocutory judgment. 

Ontario Bank & Riddell, & Henderson, mis 
en cause. — Petition by mis en cause for leave 
to appeal from interlocutory judgment.— 
C.A.V. 

The Court adjourned to May 15. 
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DECISIONS AT QUEBEC* 

Ricusation du tableau des juris— Challenge to 
the array— Sheriff Parents. 

Jugi :— Dans une poursuite pour emprison- 
nement illegal, ou la partie l&6e est Poncle 
da shenf du district, ce dernier est incompe- 
tent a faire le tableau des pet its jures a cause 
de cette parents, et le tableau fait par lui 
dans ces conditions donne ouverture a la r6- 
cusation, "challenge to the array," et ce 
me'me lorsque la Couronne a declare que la 
poursuite etait publique. 

La nullity du tableau prononc^e dans ces 
circonstances est absolue et non relative, et 
il ne peat pas plus servir aux autres causes 
qu'a celle8 dans laquelle la recusation a ete 
faite. — Regina v. Rouleau, B. R., au criminel, 
Boss6,J.,29oct 1890* ' 

Cession par la Couronne de biens en dishtrence 
—Cession d Hire onireux—Acte notairi — 
Ordre en conseU. 

Jugi :— lo. Le Heutenant-gouverneur de la 
province en conseil peut ceder a un tiers les 
biens d'une succession en desherence, soit a 
titre gratuit, soit a titre onereux, et il avait 
ce pouvoir avant la passation de l'acte 48 
Vict ch. 10. 

2o. Lorsqu'une telle cession est a titre ong- 
reux, il n'est pas necessaire qu'il en soit 
passe acte devant notaire. L'ordre en con- 
seil eigne* par le lieutenant-gouverneur, et 
constatant la decision du pouvoir exe*cutif 
d'accepter la proposition du tiers acquereur, 
etablit sufflsamment le contrat 

3a Dans Pespece, la cession n'a pas ete ob- 
tenue par le dol de Pacque>eur, ni Perreur du 
cgdant, et elle est a titre onereux. — Reg. v. 
Caron, et Fraser, intervenant, C S., Kamou- 
raska, Cimon, J., 19 mai 1890. 



Minutes, repertoires, etc, des notaires decidis — 
Transmission par ordre en conseU — Hiri- 
tiers ou rcprisentants ligaux. 
Jugi : — lo. Les legataires d'un notaire de- 
cede, qui ont depose" sea minutes, repertoires, 
etc., entre les mains du protonotaire du dis- 
trict, n'ont plus aucun droit d'en avoir la pos- 
session et ne peuvent pas les revendiquer. 

•16Q.L.R. 



2o. L'art 3685, S. R. Q., qui exige, pour la 
transmission des minutes, repertoires, etc, 
d'un notaire d^cede, le consentement de sa 
veuve, et, a defaut de veuve, de see heri tiers 
on representants leganx, ne comprend pas, 
dans ces mots, les legataires universels. — 
Quay v. Laberge, Casault, J., 20 sept 1889. 



Separation de corps— Juridiction — Paroisses — 
Districts — Loi g&n&rale—Loi spiciale. 

Jugi :— lo. Le tribunal du domicile de V6- 
poux est seul competent a connaitre d'une 
action en separation de corps intentee par 
repouse. Le defaut de juridiction d'un autre 
tribunal, etant ratione materise, peut etre in- 
voque a Paudition au merite et en Pabeence 
d'un plaidoyer declinatoire. 

2a Les tribunaux doivent prendre con- 
naissance d'office de la situation d'une pa- 
roisse dans un comte, et de la formation des 
districts par comtes, tel que regie par les 
Statute Re fond us de Quebec et le Code de 
Procedure Civile, sans egard aux enoncia- 
tions contraires des pieces de la procedure. 

3o. Une disposition statutaire qui donne au 
" tribunal du district de Quebec juridiction 
concur rente avec celui du district de Beauce 
sur toutes les poursuites et procedures insti- 
tutes par ou contre des personnes residant 
dans les paroisses de .... Ste-Claire, etc.*', 
est generale et n'affecte pas la regie speciale 
de Particle 192 du Code Civil, qui veut que 
Paction en separation de corps soit portee de- 
vant le tribunal du district dans lequel les 
epoux ont leur domicile. II s'en suit que, si 
ce domicile est a Ste-Claire, Paction en sepa- 
ration de corps intentee par Pun des epoux 
devant la Cour Supe>ieure, siegeant a Que- 
bec, doit etre renvoyee pour defaut de juri- 
diction ratione materia. — Bouchard v. Simard, 
C S., Casault, J., 11 oct 1890. 



Diffamation—IAbelle— Instructions icrites par 
un client a son avomt— Communication 
priviligiie. 

Jugi :— lo. Les instructions ecrites donnees 
par un client a son avocat pour poursuivre 
un tiers sont une communication privilegiee, 
et ne donnent pas ouverture, en faveur de ce 
tiers, a une action en dommages, a raison 
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ie* propos libelleux qu'elles peuvent con- 

*-air. 
2d. L'avocat qui fait part de ces instruc- 

uics anx avoc&ts da tiers, an cnur du regle- 

naeiit de la difficulty n'en fait pa* par la une 

-publication Mbellease. 

3a I* client n'est pas responsible* de la 
ivoinmnication qne son avocat donne de ces 
instructions, a son insa et sans son autori- 
?ition. — Murphy v. Oourdeau, C.S., CasauU 
:., 11 oct 189a 

Scire facias— Commission de chemins a barrieres 
— Corporations — Recovr s de Vart 997» 
CP. C. 
Jugi :— la Les syndics des chemins a bar- 
rieres charges de l'entretien et administra- 
tion de chemins et ponts publics, ne sontpas 
fee agents dn gouvernement, mais forment 
one corporation ; 

2a Les actes purement abasifs d'une cor- 
poration ne donnent pas ouverture an recoars 
de Tart 997, C. P. C, et ne sont pas compris 
dans les cas enumerSs au deuxieme chef de 
eet article ; 

3a Une corporation chargee de l'entretien 
et de l'administration de chemins et ponts 
publics, an moyen de phages qu'elle est au- 
torisee a prelever, n'aseume pas une fran- 
chise, nn pouvoir on nn privilege qui ne lui 
ippartient pas, en commettant des irregula- 
rity dans le prelevement de ces peages ; 

4o. Une corporation ponrsaivie par infor- 
mation libellee sous Varticle 997, C. P. C, 
n'a rien a voir aux motifs qni ont pu deter- 
miner la poursuite, et un ? exception dans la 
quelle elle allegue que le Procureur-General 
a &e circonvenu par des pereonnes malveil- 
lantes, par esprit de vengeance, sera renvoyee 
ear defense en droit— Turcvtle, pro Reg. v. 
Ltt Syndics des chemins d barrieres de la Rive 
Nerd, C. a, Casault, J., nov. 1890. 

Procedure criminelk—Bref (Terreur—Ricusa- 
sation irreguliere. 
Jvgi:— Une irregularity dins Tins traction 
d'anproces criminel pour offense capitale, 
qui anrait pu elre reservee par le juge presi- 
de au proces, pour adjudication par la Conr 
do Banc de la Heine siegeant en appel, qui 
n'* pas ete ainsi reservee, et que le dit juge 
a'a pas refuse de reserver, aucune demande 



ne lui en ayant 6t6 faite, ne peut pas donner 
lieu a un bref d'erreur, et un pareil bref, emis 
sous le fiat du Procureur-General, a raison 
d'une telle irregularity doit etre rejete\— 
Reg. v. Morin, en appel, Dorion, C. J., Baby, 
BossS, Doherty, J J., Tessier, J., diss., 8 oct 
1890. (Voir le jugement de la Cour Supreme, 
ante p. 97.) 

Louage— Droit de ritention—RSparations par 
, locataire. 

Jugi ;— La creance du locataire pour le cent 
de reparations urgentes et ngcessaires a la 
chose louee, faites du consentement du loca- 
teur, n'est que personnelle contre ce dernier ; 
elle ne confere aucun privilege et ne donne 
partant, pas le droit de retenir la chose apres 
l'expiration du bail — Chemin de Fer du Paci- 
fique v. Andrews, C. 8., Casault, J., 9 dec. 1890. 

ProcSdure—Compe'tence — Tribunal oil le droit 
d'action a pris naissance. 
Jugi .—La Cour Supeneure, siegeant a Que- 
bec, n'est pas competente a connaltre d'une 
action contre un defendeur domicilii et assi- 
gn6 a Sherbrooke, et poursuivi comme ga- 
rant, en vertu d'une convention faite a Sher- 
brooke, du remboursement d'effets nlgocia- 
bles endosses par lui, partie a Sherbrooke et 
partie a Quebec.— -Row et al. v. Robertson, C.S., 
Larue, J., 2 nov. 1889. 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, March 21. 
Judicial Abandonments. 

Joseph B. Bourdeau, grocer, Montreal, March 11. 

Frederick R. Cole, dealer in lamps, Montreal, Mar. 
9- 

Delisle & Paqaet. traders, Montreal, March 10. 

Roce de Lima Roberge, boot and shoe dealer, trad- 
ing under the name of J. S. Loyer. Montreal, March 5. 

Joseph Hamel> baker. Marieville, March 12. 

Samuel D. Hamilton, dry goods, Montreal, Mar. 11. 

Joseph Hubert dit Lecompte, hotelkeeper, parish of 
St.Monique, March 14. 

G. A. Laroche <fc Co., traders, St. Romuald, March 
17. 

F. X. Ldtourneau & Co., Quebec March 19. 
Curator* appointed. 

Be Naz. Caron, Frasenrille.— H. A. Bldard, Que- 
bec, curator, Maroh 18. 

Re D. Collins.— C. Desmarteau, Montreal, curator, 
Maroh 6. 

Re, Delisle k Paquet— C. Desmarteau, Montreal, 
curator. March 18. 

Re Dame Alice ffesly, Montreal.— H. T. Choleite, 
Montreal, curator, Maroh 14. 
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Re J. B. Giroux, fruit merchant, Quebec.— Israel 
Chavanel, Quebec, curator, March 16. 

Re Samuel D. Hamilton. Montreal.— W. A. Cald- 
well, Montreal, curator, March 19. 

Re A. L. Laoroix.— C. Desmarteau, Montreal, cura- 
tor* March 14. 

Re F. X. Lamer.— Bilodeau k Renaud, Montreal, 
joint ourator, March 19. 

Re Dame J. S. Loyer.— C. Desmarteau, Montreal, 
ourator, March 12. 

Dividends* 
Re Joseph Beaudoin, St. Luo de Champlain.— 
Dividend on proceeds of immovable, payable April 6, 
C. Desmarteau. Montreal, ourator. 

Re Bernier Bros, k Co., Montreal.— First and final 
dividend, payable April 7, W. A. Caldwell, Montreal, 
ourator. 

Re Alfred Corbeil, trader. Salaberry de Valleyfield. 
—First and final dividend, payable April 6, R. S. 
Joron, Salaberry de Valleyfield, ourator. 

Re Veuve Jos. Cdte\ Quebec— First and final divi- 
dend, payable April 1, H. A. BeMard, Quebec cura- 
tor. 

TfcBhearFortin, HulL-HFirst and final dividend, 
payable April 7, C. Desmarteau, Montreal, curator. 

Re Peter Harkness, Montreal.— First and final divi- 
dend, payable April 7, W. A. Caldwell, Montreal, 
ourator. 

Re os. Gagne\ St. George,lBeauce.— First and final 
dividend, payable April 1, H. A. Bldard, Quebec 
ourator. 

Re Joseph J. Greaves.— Dividend. S. C. Fatt, Mont- 
real, curator. 

Re Edmond Lajoie, St. Hyaointhe.— First and final 
dividend, payable April 10, J. Morin, St. Hyacinthe. 
curator. 

Re George Lapointe,— Dividend on hypothecary 
claims, payable April 7, T. Gauthier, Montreal, oura- 
tor. 

Re C. A. Liffiton & Co.. Montreal.— First, and final 
dividend, payable April 9, A. W. Stevenson, Mont- 
real, ourator. 

Re L. P. St. Pierre.— First and final dividend, pay- 
able April 6, F. Valentine, Three Rivers, ourator. 
Separation a* to property, 

Adelaide Deguire dit Larose vs. Joseph Desjardins, 
trader, St. Louis Mile End, March 18- 

Zoe" Gariepy vs. Francois Xavier Lamerre, trader, 
Montreal, March 16. 

Terme of Court, 

Kamourcuka :— Special term of Superior Court, 8th 
to 16th April. Special term of Cirouit Court, 6th and 
7th April. 

Rimounki .-/—Special term of Superior Court, 14, 15, 
16, 18 and 19 May. Special term of Circuit Court, 12 
and 13 May. 

Appointment. 

F. X, Dupuis, advocate, Ste. Cunegonde, to be Re- 
corder of the City of Ste. Cunegonde. 

Quebec Official Gazette, March 28. 
Judicial Abandonment*. 
Dame Delima Robert, carrying on business in the 
town of St. Henri under the name of A. Labelle k 
Cie., March 20. 



Raphael Larocque, farmer and trader, Upton, 
March 19. 
Ludger Moquin, trader, Lake Megantie, March 24. 
Napoleon Morin, trader, Chiooutimi, March 34. 
Curator* appointed. 

Re J. B. Bourdeau. — C. Desmarteau, Montreal, 
curator, Mardb 23* 

fit Kred. R Colo, Montreal.- h R. Fair, Mont- 

renl. curator. March 21. 

Rk Michael Cuddy, Montreal— K rid Seath, Mont- 
real, curator, March 6. 

Uf J. B. hard k frire,—C. Dcamtirteau, Montreal, 
cumtur. March 2J. 

/?* D. K. HurUbfrc, Montreal.— Kant k Turcotte, 
Miitirrral, joint curator. Mudi -^ 

He Bantu Lavpte, hardware merchant, Quebec. — H. 
A. Uodard* Quebec-, curu'or. March 3). 

/?r ThoruHa Milalot, trader, ^entilly.— H. A. Be- 
dart, Quebeei cutat or, March 21. 

ifr Ohnf, M. R, l*rcnovcnu, lumber merchant. Cote 
St. Uiui*,— Ltovid ricatli, Montreal, curator, March 10. 
Dividend*. 

Re Dlle. A. Dagenais (Jos. Dagenaii).— First divi- 
dend, payable April 20, Kent k lurootte, Montreal, 
joint curator. 

Re Isidore B. Durocher.— Dividend on proceeds of 
immovable, payable April 13, C. Desmarteau* Mont- 
real, ourator. 

Re Z. Garneau, trader, Quebec— Second and final 
dividend, payable April 13, H. A. B6dard, Quebec, 
curator. 

Re Hamel k Tbenault.— First and final dividend, 
payable April 6, Bilodeau k Renaud, Montreal, joint 
ourator. 

Re Telesphore Roux— First and final dividend, pay- 
able April 9, Bilodeau k Renaud, Montreal, joint 
ourator. 

Re J. E. Turgeon.— Dividend, payable April 17, A. 
Quesnel, Arthabaskaville, curator. 

Separation jo* to property. 

Ve*nerance Alexina Mlnard vs. Joseph Menard, 
carriage-maker, parish of St. Pie, March 23. 



COMMUNICA TIONS, 

To the Editor of the Legal Newe : 

Sir,— I have read in the Star, without much aston- 
ishment I must confess, the following item •*— 
HUNGRY LAWYERS. 

Some of the proprietors on Bleury street are not at 
all pleased at the actiou of a number of *mall lawyers 
who are pestering them. Thetie lawyers go to the pro- 
prietors locking tor a job, and the means they tm »loy 
I* to try and stir the proprietors up to nominate other 
witnesses than those appointed by the Finance Com- 
mittee, and if they succeed then they have secured a 
job. 

It would be claiming too much to assert that this is 
a piece of news to the members of the bar. It is no 
seoret that these tactics are openly resorted to. At 
the annual election of the officers of the bar, these 
practises are invariably denounced; and promises are 
made on behalf of the newly elected syndic that they 
will be repressed. That these are but election pro- 
mises, the above item clearly shows. It would be 
easy to name some of the ** hungry lawyers," it would 
be equally easy to collect evidence against them. Of 
course if the bar is to become a trade, the fact had 
better be made public at once, but if we are to remain 
true to our traditions, it is clearly time to act. 
Yours truly, 

Advocate, 
Montreal, 24th March, 1891. 



THE LEGAL NEWS. 



113 



She &gal $008. 



wlXlV. APRIL 11, 1891. No. 15. 



The difficulty with reference to Mr. Justice 
^qhen, noticed last week, has been term- 
.sited by the resignation of the learned 
cige. Mr. Justice Stephen's career has 
bean a distinguished one, and he will have 
aw* sympathy in the affliction which has 
" tupelled \na retirement from an office of 
>-hi$h he was so bright an ornament Touch- 
as the judicial tenure of office the London 
Lis Journal has the following note :— " Prior 
*:• the Act of Settlement, the commissions of 
:by judges of the land were durante beneplacito 
'"*ee Stephen's * Commentaries,' 11th edit vol. 
u. p. 481), but by that Act (12 & 13 Wm. III. 
•. 2) they were directed to be made out 
vomdiu u bene gesserint, and it was also 
iipected that on the address of both Houses 
^Parliament it might be lawful to remove 
^em. Afterwards by 1 Geo. IIL ch. 23, 
ifter reciting that l His Majesty had been 
graciously pleased to declare from the throne 
that he looked upon the independence and 
megnty of judges as essential to the im- 
partial administration of justice, &c, and 
Ud recommended to the consideration of 
Parliament to make further provision, &c, 
and that,' in return for his paternal goodness, 
and in the justest sense of His Majesty's 
'tender concern for the religious laws and 
ibertiea' of his people, Parliament 'had 
taken this important work into their con- 
sideration, and had resolved to enable His 
Majeety to effectuate the wise, just, and 
generous purposes of His Koyal Heart,' it 
was enacted that the commissions should be 
•luring good behaviour, subject to power of 
toe Crown to remove on Parliamentary ad- 
dieses as before, notwithstanding the demise 
of His Majesty, his heirs, and successors. 
The next alteration was that effected by the 
Judicature Act, 1873, which by section 9 
enacted that 'all the judges of the High 
Court and Court of Appeal should hold their 
offices for life,' subject to removal as be- 
fore. This was repealed by the Judicature 



Act, 1875, which substitutes for it the enact- 
ment now in force of section 5, that * all the 
judges ' of the Supreme Court, ' with the excep- 
tion of the Lord Chancellor, shall hold their 
offices as such judges respectively during good 
behaviour, subject to a power of removal by 
Her Majesty on an address presented to Her 
Majesty by both Houses of Parliament" 



The communication referring to La Biblio- 
theque du Code Civil, which appears on p. 89, 
ante, was based on a misapprehension. The 
work has been brought to a close at Art 
2277, the fourth book of the Code, treating 
of commercial law, not being undertaken. 
It was supposed that the work would have 
been completed in the 20th volume, but 
eleven articles having remained, it was ne- 
cessary to issue Vol. 21, which, being of less 
extent than the preceding volumes, will be 
sold at a reduced rate. We regret to say 
that the work has been wholly unremunera- 
tive to the learned annotator, and that the 
assistance obtained from the government 
has been merely an aid to the publisher to 
issue the last volumes of the series, without 
any profit to the author. 



COURT OF QUEEN'S BENCH- MONT- 
REAL.* 
Principal and Agent—Diversion of money in* 
trusted to agent for a specific transaction— 
Prescription— Transfer of debt— Significa- 
tion, 
Held:— I* An agent who is entrusted by 
his principal with a sum of money, to be in- 
vested or employed in a particular transac- 
tion, is bound to comply with the instruc- 
tions received, and if he employs the sum 
otherwise, he is liable to repay the same to 
his principal, 

2. An action by the principal for the reim- 
bursement of the money, is not a claim for 
damages resulting from an offence or quasi 
offence, and is not prescribed by two years. 

3. Where a sale of a debt is made in du- 
plicate under private signature, and one of 
the duplicates is delivered to the debtor, the 
transfer is sufficiently signified, and the 

* To appear in Montreal Law ReporU, 6 Q. B* 
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buyer is entitled to bring suit for the debt— 
Moodie <fc Jones, Tessier, Cross, Baby, Bosse, 
Doherty, JJ., (Tessier, J., diss.) June 19, 1890. 



Libel in pleadings — Justification — Probable 
cause — CounseVs opinion — Evidence of at- 
torney of record. 

Held .-—Affirming the judgment of Taschh- 
bkau, J.,M. L. R., 4 S. C. 219, 1. That libels 
in pleadings are actionable, when the allega- 
tions complained of are false, or made with- 
out probable cause. 

2. That malice is inferred by law from the 
nature and the falsity of such accusations. 

3. That an unproved plea of justification 
constitutes an aggravation of the libel. 

4. That executors are personally liable for 
libels published by them .in their said qua- 
lity. 

5. That the mere fact of having taken coun- 
sel's opinion, apart from any other circum- 
stances, does not excuse a party making lib- 
ellous allegations. 

6. That the attorney of record is only al- 
lowed to offer his testimony in favour of his 
client under exceptional circumstances ; and 
that the introduction of the evidence of the 
defendant's attorney as to a private conver- 
sation between himself and the plaintiff, was 
under the circumstances improper, and such 
testimony would be rejected by the Court— 
Benning et al. 6c RieUe, Dorion, C. J., Tessier, 
Baby, Bosse, Doherty, JJ., Nov. 22, 1890. 

Married woman — Personal injuries— Bight to 
sue for damages — Accident caused by defect 
of leased premises. 
Held .-—Affirming the judgment of Tait, 
J., M. L. R., 5 S. C. 182, 1. A married woman, 
common as to property, or who is presumed 
to be so in the absence of proof of her matri- 
monial domicile or of the law which regu- 
lates it, may bring an action in her own 
name, authorized by her husband, to recover 
damages for bodily injuries. (Waldron d* 
White, M. L. R., 3 Q. B. 375, followed.) 

2. The owner and lessor of a building is 
responsible for damages caused by a defect 
in its construction, to a person rightfully on 
the premises, e. g., the wife of the lessee. 



Semble, where the plaintiff alleges that elie 
is separated as to property, the defendant i i] 
not admitting the allegation, ought to clen v 
it specially by his plea. — Elliott & Simmon** 
et vir t Cross, Baby, Bosse, Doherty, J J., INov. 
25, 1890. 

Petitory action — Promise of sale — Commence- 
ment of proof 

Held :— 1. Where there has been a sale, or 
promise of sale, of an immovable accompa- 
nied by possession, at a price to be subse- 
quently determined by the parties, and after- 
wards fixed by a memorandum of the ven- 
dor's manager, the vendor is not entitled to 
bring a petitory action to recover the pro- 
perty, his recourse being an action to compel 
the purchaser to take a deed. 

2. A promise of sale may be proved by 
verbal evidence where there is a commence- 
ment of proof in writing. 

3. In the present case, a memorandum of 
figures in the handwriting of appellants' 
manager, with his statements when examin- 
ed as a witness, constituted a sufficient com- 
mencement of proof.— Montreal Loan <Sc Mort- 
gage Co. & Leclair, Dorion, C. J., Cross, Baby, 
Bosse, Doherty, J J., June 19, 1890. 



Railway — Expropriation — 2 R. S. C, ch. 109, 
a 8, a. a 33, 36, 37— Interest. 

Held ••— Affirming the judgment of Tait, J., 
M. L. R., 5 S. G 211, That where a railway 
company obtains possession of land on mak- 
ing a deposit, and the arbitrators subsequent- 
ly make an award of a sum of money for the 
value of the land, and " in full payment and 
" satisfaction of all damages resulting from 
" the taking and using of the said piece of 
11 land for the purposes of said railway," the 
company is liable for interest on the amount 
of the award only from the date thereof— 
and not from the date when the company 
obtained possession of the land. It will be 
presumed that the arbitrators included in 
their award compensation for the company's 
occupation of the land prior to the date of 
the award.— Beburn & OnL & Quebec EL Co., 
Dorion, C. J., Tessier, Baby, Bosse, Doherty, 
JJ., Nov. 22, 1890. 
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Lzryrvxtim Wider Railway Act (R. S. C, 
mp. 109)— Requirements of arbitrators 
<ww&~ Inadequate compensation amount- 
ing to fraud — Objections to arbitrators. 

Pigment of Wukthle, J., M. L. R., 5 S. C. 

X affirmed, Dorion, C. J., Baby, Bosse*, 

r^erty.JJ., Kov. 22,1890. 



any invoices for this plush, or for many other 
things. Her stock had been assessed, under 
the municipal act, as of a value of £25, etc. 
The plaintiffs action was dismissed in 1859 
in the Superior Court, Montreal, and the 
judgment dismissing it was afterwards con- 
firmed in the Queen's Bench. 



FIRE INSURANCE. 
(Bythelate Mr. Justice Mackay.) 
r^'<4ei«4 in accordance with the Copyright Act.] 
CHAPTER X. 
Notice of Loss. 
[Continued from p. 88.] 
\ 247. Fraudulent statement of loss. 
In Louisiana it has been held that a mere 
iaeience between the amount demanded 
i*l that proved at a trial is not conclusive 
riience of fraud and false swearing. * 
la Lower Canada in Dill v- Quebec Ass. Co. 
(Wore referred to) there was a clause in the 
xlicy avoiding it in case of false or fraudu- 
ent swearing, and the insurers objected to 
jaintiff that the verdict of the jury was it- 
*lf proof clear of a false and fraudulent over- 
valuation, in violation of the policy ; but the 
«s*it held that false swearing and declara- 
tion were not to be presumed easily, and that 
t was not necessary to conclude that the in- 
sired had never possessed things, merely 
tecauae he had failed to prove perfectly. He 
diimed £600 and the verdict awarded him 
only £387 16s l}d. 

in Greater v. Monarch F. & L. Ass. Co., 1 
tie female plaintiff insured £500 on stock 
and £100 on furniture. A fire happened and 
defiled statement of loss, and swore to a 
Ujfi8 0f£486 4s lid for which she sued. The 
policy contained a clause against fraud, and 
vacating it in case of false swearing. The 
defendants pleaded that the plaintiff's state- 
ment was fraudulent, that she had sworn 
fklwly, etc. The plaintiffs were man and 
*ife, and the wife kept a small store in a 
country village. She stated more silk plush 
tat by the fire than the largest wholesale 
tees in Montreal were in the habit of im- 
porting in a ,year; she could not produce 



CHAPTER XL 
Adjustment and Shttlbmknt op Losses. 

J 248. Adjustment of losses. 
There is a distinction between marine and 
fire insurance as regards the mode of adjust- 
ing losses. In the former, in all cases of 
partial loss, the insurer pays only such a 
proportion thereof as the amount insured 
bears to the whole value of the property at 
risk ; while usually in the latter he is to 
make good all the damage sustained within 
the amount insured, whether the loss be 
total, or partial 

In the case of partial loss or damage to 
goods insured by a valued policy, there must 
be an enquiry. The insured can only recover 
his real loss: the value in the policy is the 
agreed standard of value by which the 
amount of indemnity is to be ascertained, 
the ratio being found by a comparison of the 
prices of the sound and of the damaged 
goods. 

In the case of McNair v. Coulter there was 
total loss save of about £23 value which was 
deducted from the value stated in the policy 
and the insured got the balance. 

In Harris v. Eagle Ins. Co., Harris got a 
proportion of the value of the policy equal to 
the proportion that the kegs lost bore to the 
total kegs insured. The insurer was held 
liable for a total loss pro tanto. 

Is an adjustment binding before actual 
payment? No, if the insurers can show a 
strong case against it 1 

A loss once paid, the money paid cannot be 
recovered back, unless gross, actual fraud be 
proved. 

Adjustment signed by the assurer in ignor- 
ance of fraud practised against him by the 
assured may be set aside. 2 



l Bofmamnr. Western M.&F.I. Co., 1 AnnualR. 
b; Robinson, 216. 
*3IfrC.JnxUt. 



U Camp. 134, also 274. 

* Matthew* v. The Gen. Mutual Int. Co., Vol. 9. 
Looia. Annual R. of year 1854. 
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P. 383. 2 Alauzet Payment once made 
by assurer cannot be rtpkit unless fraud of 
assured have caused it to be made. A mere 
good ground to refuse payment before made 
will not entitle to recover it back after made. 
Boudousquie*, No. 304, says that the assurer 
who pays without reserve losses claimed 
cannot rSpitfr the money paid, founding him- 
self on exceptions which he did not know, 
unless he prove that the assured's acts were 
the cause that he was ignorant of the means 
he might have opposed to the demand for 
the loss, and unless he prove that the adver- 
sary by fraud obtained the amount of the 
policy to be paid. 

In Pearson v. Lord} one of several owners 
of a vessel and cargo took a policy in his sole 
name (he intended the insurance for all). 
On a loss the insurers paid insured more 
than considering his individual interest he 
was entitled to, and insurer was declared 
entitled to recover back the excess, as paid 
in ignorance of fact 

If the insured sell the subject insured and 
the policy lapse, so, and the subject be burnt 
afterward, and after the fire the original 
insured get paid on demand (insurers ignor- 
ant of the sale) semble, they can recover 
back the money paid. 

41 If the facts were all known, but the law 
of the case mistaken," says Bell, "claim of 
insurer cannot be sustained." P. 602, VoL 1, 
5th edition. 

If a man get paid more by an insurance 
company than his interest entitled him to 
get, assumpsit for money had and received 
will lie against him for over payment in favor 
of those who overpaid him. 2 In Irving v. 
Richardson, the defendant insured £1,700 
with A and £2,000 with B on a ship 
valued (in both policies) at £3,000. The 
ship was lost and he received both sums, B 
paying not being aware of the earlier pay- 
ment by A, B afterwards Bued for £700 ex- 
cess of amount paid above the value declared, 
and was held entitled to recover ; as defendant 
was not entitled to more than the valuation 
in the policy, though the ship really was 
worth £3,700. 

* 6 Mass. R. 

a Irving v. Richardson, 2 B. & Ad., 1 M. & Rob., 
(AD* 1831.) 



Money had and received to plaintiffs use 
is the action, 1 8alk., 22 ; 1 Show., 156. 

In the United States the only remedy in such 
a case is in a Court of Equity, and even there, 
no relief will be granted unless the complain- 
ant clearly shows that his failure to avail 
himself of the fraud, or other legal defence, 
did not arise from his default or negligence, 
Duncan v. Lyon, 3 Johnson Ch. R. 351 / 
LeGuen v. Gouverneur, 1 Johns. Oases 4&4/ 
Smilh v. Lowry, 1 Johns. Ch, R. 320. 

In Massachusetts where there is no Court 
of Chancery, it was held that an insurer 
could not recover back the amount of a loss 
recovered of him in a former action on a 
policy, which was discovered, after the judg- 
ment, to have been fraudulently procured by 
the insured. Homer v. Fish, 1 Pick. 435.) 

If by fraud is meant moral fraud, in dis- 
tinction from legal fraud, on the part of the 
defendant, this position can hardly be sus- 
tained. It seems to be sufficient, in order to 
enable the plaintiff to recover back the 
money, to show that it was paid by him in 
innocent ignorance, of some circumstance 
constituting a legal defence, and it is not 
necessary that this circumstance, or the 
plaintiffs ignorance of it, should result from 
the moral or intentional fraud of the defend- 
ant. 

I 249. Option to replace things lost or damaged. 

" In case of any loss on, or damage to the 
property insured, it shall be optional with 
the company to replace the articles lost or 
damaged, with others of the same kind and 
equal goodness ; and to rebuild or repair the 
building or buildings within a reasonable 
time ; giving notice of their intention so to do 
within thirty days after the preliminary 
proofs shall have been received at the office 
of the company." (JCtna clause.) 

Sometimes the clause is this : " Option, 
however, being retained by the company 
either to pay said sum or to supply the in- 
sured with the like quantity of goods of the 
same kind and of equal goodness with those 
destroyed or damaged by fire," (See subject 
insured, ante.) 

Such clauses only operate obligations 
facultative; between them and obligations 
alternative there is a world of difference. The 
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^nand and declaration would have to be 
.^rent in the two cases. I have seen con- 
. cskras in tbe alternative made where it was 
.r.iie unnecessary and lead to embarrass- 
nai, c g. " that defendants be condemned to 
pr plaintiff said £50Q, or (at their option 
".thin such delay as the court may fix) to 
ri r^y plaintiff with a like quantity of goods 
i me same sort, etc" 

In insurance, generally, only the money is 
i r «e. There is no law nor usage which au- 
: /-riies an insurer to rebuild, instead of to 
pay. 1 So he must stipulate for the right, if 
*want it. 

What the debtor has the faculty of doing 
sM*ad of paying the money, is not due. Ar- 
dent from Fothier, Obi. Nos. 243,244. A 
plaintiff insured need only ask one thing: 
'-to money, but defendant may pay, in place 
~ to**, whatever is in facilitate solutionis. 

Where the insurers have a right within 
twenty days after proof of loss, to elect to re- 
\\xx the articles lost or damaged by fire, 
yet there is no power at law or equity to re- 
tfrwn the assured during the 20 days remov- 
•ng or disposing of his goods saved; to enable 
insurers to make an inventory, etc., with a 
view to such election. 2 

: ^0. Might to rebuild not affected by transfer 
of insured's claim. 

The loss was stipulated to be paid " in 60 
•lays after notice of loss, unless the company, 
within the 60 days, shall have replaced the 
Property lost with other of like kind and 
qaality, at the election of said company." 
fire happened. The insured afterwards 
directed the loss to be paid to another per- 
son, and the insurers assented. The insurers 
elected to and did rebuild. The assignee 
afterwards sued, as if there had been no re- 
tailing, but his action was dismissed ; it 
was held that the right of the insurers to re. 
build was not diminished by their assent to 
the transfer made by the insured. 3 

? 251. Effect of declaration of option. 
Where the insurance company makes op- 
tion to rebuild, once this is notified, the com- 

1 Wallace T. Ins. Co., 4 La. R. by Miller. 
'if. Y. Fir* In*. Co. t. Dtlavan, 8 Paige Chan. R> 
«». 
1 Totmam y. Man. Int. Co., 1 Chun* 



pany must rebuild. The contract to pay the 
insurance is thus superseded, and the suit of 
the insured can only be brought on the con- 
tract to rebuild. 1 

In the case of Morrell v. Irving F. Ins. Co.. 2 
where there was option of rebuilding, on no- 
tice, it was held that after this notice the con- 
tract of insurance is changed into one to 
build ; and if the building be commenced but 
discontinued by the insurers, damages may 
be gotten sufficient to complete the building 
(even beyond the original insurance amount.) 
And where several companies have insured 
and given the notice and acted so, any one 
can be sued for the whole, going or having 
right to go against the others for contribution. 

Where the insurer has made option to re- 
instate, if from any cause, even vis major, he 
be unable to do so, he must pay. In Brown 
v. R. Ins. Co.,* the insurer made option to re- 
instate ; then an order was made by the mu- 
nicipality, forbidding any building there. 
The insured then sued for his money, the 
defendant (he said) not paying, compensating 
or reinstating. 

A, a mortgage creditor in Lower Canada, 
insures for £500 £'s house mortgaged for 
£500. B insured the same house previously 
for himself for £500. The insurers were two 
different companies. Both policies had this 
clause. A fire happened. B got paid. A asks 
to be paid and his insurers say the house 
was only worth £400. They claim to rein- 
state. Can they reinstate? If B consents. 
But if B refuse to allow entry, semble in the 
latter it makes a vis major preventing rein- 
statement, and so the insurer must pay. 

% 252. Undamaged goods. 

Undamaged goods must be kept by the in- 
sured ; even a box of goods may be over- 
hauled, the good and bad separated, the bad 
sold, and the insurers required to pay on 
these the difference between what they pro- 
duce net, and what they would have sold 
for before the fire. 

Can old furniture be put into a house in 
place of former old furniture that was insur- 

1 Heilman v. Westchester F. Ins. Co., N. Y. Court of 
Appeals, Mb. L. J., Feb. 1879, p. 132. 

2 33 N. Y. ; [255] Note, Sedgwick on Damages. 
'1E1L&E11. 
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ed ? Apparently yes, under such a clause as 
the -/Etna's. 

Under a clause like the Etna's at the head 
of this chapter, the defendants did, within 
the thirty days, give notice. Plaintiff, who 
had commenced rebuilding, refused permis- 
sion to defendants to rebuild, and sued for 
the insurance money. His action was dis- 
missed. Semble, the notice of intention may 
be by the insurers' agent and vice-president, 
notice from them would certainly be good if 
plaintiff raise his objections on other 
grounds. 1 

§ 253. Submission to arbitration. 

In case differences shall arise, touching 
any loss or damage, it may be submitted to 
the judgment of arbitrators indifferently 
chosen, whose award in writing shall be 
binding on the parties. 

Though the courts of law are the regular 
tribunals to entertain demands upon policies 
of insurance, there is no doubt that, all over 
the world, the parties to a policy may agree 
that any differences between them shall be 
referred to arbitration. In England care 
must be taken only that the Courts of Law 
be not totally ousted of their jurisdiction. In 
1853 it was held that agreement, by policy, 
that the sum to be paid to insured for loss 
should, in the first instance, be ascertained 
and fixed by a committee, and in case of any 
difference arising that certain arbitrators 
should be selected to settle the same, which 
settlement should be a condition precedent 
to the right of the insured to maintain any 
suit or action, was not an agreement ousting 
the Superior Courts of their jurisdiction, as it 
did not deprive plaintiff of his right to sue, 
but only made it a condition precedent that 
the amount to be sued for or recovered 
should be first ascertained by the committee, 
or arbitrators. 2 

Afterwards in 1854 the Common Law Pro- 
cedure Act enacted that, whenever the par- 
ties to any deed or agreement in writing 
shall agree that any existing or future differ- 
ences between them shall be referred to arbi- 
tration, and any one of the parties shall 

1 BeaU v. Home liu. Co., New York ; 9 Tiffany, A.D., 
1867. 
* Avery v.Scott,$Exch.; 20E.L.&K. R. 



nevertheless commence any action against 
the other it shall be lawful for the Court or a. 
judge, on application by the defendant, after 
appearance and before plea, upon being sa- 
tisfied that no sufficient reason exists why 
such matters should not be referred to arbi- 
tration according to such agreement, and that 
the defendant was at the time of bringing 
the action willing to join in the reference, to 
make a rule to stay proceedings in the action 
on such terms as to the Court or judge may 
seem fit The working of this Act is well 
illustrated by Russell v. Pellegrini. This was 
a rule calling on the plaintiff to show cause 
why the action should not be stayed and the 
subject matter in dispute referred to arbitra- 
tion. The rule was granted under the 11th 
section of the Common Law Procedure Act, 
1854. The plaintiff was a shipowner, and 
had entered into a contract of charter party 
with the defendant, whereby the defendant 
chartered a ship as so much per month. The 
ship was considered by the defendant to be 
unseaworthy, and he claimed of the plaintiff 
damages for the breach of an implied war- 
ranty of seaworthiness. The plaintiff also 
claimed of the defendant one month's freight. 
This difference having arisen, the defendant 
called on the plaintiff to have the dispute re- 
ferred to arbitration, under a clause in the 
charter party, that if any difference should 
arise out of the contract the matter in dis- 
pute should be decided by an arbitrator; but 
the plaintiff refused on the ground that the 
defendant's claim was for unliquidated dam- 
ages which could not be set off against bis 
demand for the freight He accordingly 
brought the present action for one. month's 
freight, and the defendant obtained the pre- 
sent rule, on the ground that the plaintiff 
ought to have joined in the reference. 

Lord Campbell said he thought the rule 
ought to be made absolute. The enactment 
on which the application was founded was a 
most salutary one. At one time the courts in 
Westminster hall had the greatest horror of 
arbitrations, and it had even been made a 
question whether such a clause as the pre- 
sent was not illegal, and whether an action 
could be sustained for the breach of such an 
agreement to refer. He (Lord Campbell) 
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•iM not understand why parties should not 

* allowed to settle their differences as they 

* imselvee might thmk proper. It was right 
'. a* the courts should not be ousted of their 
-xadicuon ; bat the case of Avery v. Scott 
Lsi decided that parties might make an 
lotement whereby there should be no cause 

"action until there had been an arbitration ; 
ul this enactment (the 17th and 18th of 
^ ijtoria, chap. 125, sect 11) had for its object 
t rive those who were parties to such an 
<Tee:nent to refer the full benefit of it That 
«ae6t could not be enjoyed if a man could 
::\zz an action for a clearly admitted de- 
?£&!, at the same time that he was liable to 

* greater demand arising out of the same 
■xLtract There was no dispute that freight 
v&a due for the month which had expired, 
K<1 there was a claim by the defendant on 
'he ground that there had been a breach of 
•*n implied warranty of seaworthiness ; and it 
a'ght have been the intention of the parties 
U-ttsuch damages should be referred, and 
tUt an arbitrator should see to which side 
&e balance was due. He (Lord Campbell) 
"nought the action ought to be stayed and 
tbt the arbitration ought to proceed. 

The other judges expressed similar opin- 
ions. 

Rale absolute. 1 

" In whatever form this clause is put/ 1 says 
^?eil t { 354, " it will not take away the 
jurisdiction of the ordinary courts of law." 

In modern France arbitration is not view- 
ed unfavorably, but it is absolutely necessary, 
m any agreement for it, to state its objects, 
ud the names of the arbitrators. C. Proc., 
W*, 1 Alauzet, p. 386. Dalloz of 1844, 1 p. 97. 

In old France such agreement was good, 
taoagh no arbitrators were named. 

In Lower Canada if parties state the ques- 
tions between them, agree to refer to arbitra- 
'■or*, name them, and state their powers, and 
that no suit shall be brought but for the 
amount that shall be found due by the arbi- 
trators, and to give effect to the reference de- 
rogate from the common law, their agree- 
ment is valid, and will bar any suit brought 
before such report of arbitrators. 

Usually the clauses meant to secure arbi- 

'Q.B., Nor. 1856. 



trations are too general Such is the clause 
at the head of this section, under which such 
decisions as in Scott v. Phcmix .Ass. Co., 
Stuart's Rep., and KUl v. Hollister, 1 Wils., 
would have to be repeated to-day. 

In Ooldstone et a/, v. Osborn et aJ. f l by one 
of the conditions in a policy it was stipulated, 
that " if any difference should arise on any 
claim, it should immediately be submitted to 
arbitration," and directed how the arbitrat- 
ors should be chosen, and added, that no 
compensation, damages or debt should be 
payable until after an award determining 
the amount thereof should be made; it was 
nevertheless held that the insured might 
maintain an action on such policy notwith- 
standing the condition ; as the insurers de- 
nied the general right of the insured to re- 
cover anything, and did not merely call in 
question the amount to be recovered. The 
plaintiff ha4 never been unwilling to agree to 
a reference as to the amount of his loss, to 
be paid to him ; but the defendants insisted 
that the condition clause meant reference 
even as to right whatever, to receive any- 
thing, and so thought the judge at the trial. * 



EXCHEQUER COURT OF CANADA. 

A special sitting of the Court, for the trial 
of causes, etc., will be held at the Court House, 
Montreal, commencing on Tuesday, April 
21st, at 11 a.m. 

Special sittings of the Court will be held 
during the year 1891, as follows : — 

At the Court House, St John, N.B., com- 
mencing on Tuesday, 26th May. 

At the Court House, Charlottetown, P.E.I., 
commencing on Tuesday , 2nd June. 

At the Court House, Sydney, C.B., com- 
mencing on Tuesday, 9th June. 

l 2Carr.AP. 

* For further on arbitration as a condition precedent, 
see 16 Alb. L. J. 4tto. Also 21 Am R. p. 80, (a Pennsyl- 
vania case.) But the latest debate is in Edward* v. 
Aberavro* Ship In*. tfocirtj/, 17 Eng. Rep. , Law Rep. , 
1 Q. B. Div. 563. In the case in 21 Am. Rep., the 
olause was held of no force to oust ordinary courts. 
But that a condition that shall order the amount of 
lots to be determined by arbitrators (loss admitted and 
liability admitted) would work- If in a building eon- 
tract certificate of architect be oondition precedent, 
this works. 
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At the Court House, Halifax, N.S., com- 
mencing on Tuesday, 16th June. 

At the Court House, Quebec, commencing 
on Tuesday, 23rd June. 

At the Court House, Winnipeg, Manitoba, 
commencing on Thursday, 1st October. 

At the Court House, Regina, N.W.T., com- 
mencing on Monday, 5th October. 

At the Court House, Calgary, N.W.T., 
commencing on Thursday, 8th October. 

At the Court House, Vancouver, B.C., 
commencing on Tuesday, 13th October. 

At the Court House, Victoria, B.C., com- 
mencing on Tuesday, 20th October. 

At Ottawa, on Tuesday, 10th February ; 
on Tuesday, 24th March ; on Tuesday, 28th 
April; on Tuesday, 15th September; on 
on Tuesday, 17th November. 

General Order. 

In pursuance of the provisions contained 
in the 55th section of "The Exchequer Court 
Act," it is ordered that the following rules in 
respect of the matters hereinafter mentioned 
shall be in force in the Exchequer Court of 
Canada :— 

1. Rule 116 of the Exchequer Court of Can- 
ada is hereby repealed and the following sub- 
stituted therefor : 

TRIALS. 

Rule 116. 
When any action is ripe for trial or hear- 
ing, a Judge may, on application of any party 
and after summons served on all parties to 
the suit, fix the time and place of trial and 
hearing, and may direct when and in what 
manner and upon whom notice of trial or 
heariDg together with a copy of the Judge's 
order is to be served, and such notice and 
order shall be forthwith served accordingly. 

Sittings of the Exchequer Court of Canada, 
at which any action ripe for trial or hearing 
may be set down for trial by either party 
thereto, upon giving the opposite party ten 
days' notice of trial, or by consent of parties, 
and without taking out any summons, may 
be held at any time and place appointed by 
a Judge, of which notice shall be published 
in the Canada Gazette. 

Such sittings will be continued from day 
to day until the business coming before the 
Court is disposed of. 



On the first day of each of such sittings, 
the Court will hear any argument of demur- 
rer, special cases, motion for judgment, ap- 
peal from the report of the registrar or other 
officer of the Court, or other motion, applica- 
tion or business which cannot be transacted 
by a judge in Chambers. 

2. Rule 120 of the Exchequer Court of Can- 
ada is hereby repealed and the following sub- 
stituted therefor: 

jRufcl20. 

In case the Judge is unable from any cause 
to attend on the day fixed for any sitting or 
for the trial of any issue, such sitting or trial 
shall stand adjourned from day to day until 
he is able to attend. 
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INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, April 4. 
Judicial Abandonments. 
Adolphe Depatie, lumber merchant, Montreal, Mar. 

AmSdee Gaenon, grocer, Riviere OueHe,ApriI 1. 
Fabien Marleau, St. T&esphore, March 26. 
MoYse Monette, grocer. Montreal, April 1. 
Joseph Noel, junk dealer, Quebec, Maroh24. 

Curator* appointed. 

He F. X. Comptoie.— Millier k Griffith, Sherbrooke, 
joint curator, March 28. mm ^ ' ,_ A 

Re John Couturier, trader, Murray Bay.— H. A. 
Bedard, Quebec, curator, March 26. 

Re Antoine Desjardins.— Bilodeau k Renaud, Mont- 
real, joint curator. March 31. , ^ , w 

Re Dufour k Couturier, and A. Dufour.— H. A. 
Bedard, Quebec, curator, March 26. 

Re Pierre Fleury, fils.— Millier k Griffith, Sher- 
brooke, joint ourator, March 28. 

Re Guay k Co., (Amanda Gagnon), Yamaebiche.— 
0. Lesieur, Yamachiche. ourator, Feb. 27. 

Re Joseph Hamel.— IS. Poulin, Montreal, curator. 

Re John Heney ot al.— Millier k Griffith, Sher- 
brooke. joint curator. March 19. 

Re A. Labelle k Co., Montreal— W. A. Caldwell, 
Montreal, curator, March 31. 

Re Raphael Larocque. trader, Upton.— J. 0. Dion, 
St. Hyacinthe, curator, April 2. % 

Re Joseph Leoompte, St. Monique.— Bilodeau & 
Renaud, Montreal, joint ourator, March 26. 

Re F. X. Letourneau k Co., Quebec— D. Arcaml, 
Quebec, curator, April 2. * 

Re Peltier k Guy. Montreal.— Kent k Toroottc, 
Montreal, joint curator, March 3L 

Dividends. 

Re Cre>cau k Dnval.— First and final dividend, pay- 
able April 20, at office of F. Valentine, Three Rivera. 

Re Magloire Dansereau.— First and final dividend, 
payable April 21. C. Desmarteau, Montreal, ourator. 

Re Edward Montg«»mery.-First dividend, payable 
April lb*. Bil »deau k Ren<ud, Montreal, joint curator. 

Re Z.Vaudry. plumber, Quebec— N. Matte, Quebec, 
curator, April 20. 

Separation e» to property. 

Marie CcMina Boucher vs. Joseph Horace Chabot, 
grocer Montreal, March 28. ,.._,. , „ , 

Mary Ann Masters vs. Frederick Richard Cole, 
trader, Montreal, April 1, 

Alice Mayrand vs.; Zephinn Champoax, trader, 
parish of Ste. Gertrude, March 26. 

Marie Anne St. Michel vs. David Damphousse, St. 
Timothee, March 81. 
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APRIL 18, 1891. No. 16. 



h Reg* v. Mead, 1 Burr. 542, a case in 

■ h John Wilkes endeavoured to obtain 

--j'ssession of bis wife by habeas corpus, 

ri Mansfield held good a return to the 

~i: that Mrs. Wilkes was living apart under 

■ separation deed, but his lordship added 

• .i where a husband has not waived his 
': it by anch a deed, he has a right to sieze 
1; wife wherever he finds her. Mr. Justice 
Y?ndge (In re Cochrane, 8 Dowl. 630), also 
all that a husband is entitled to exercise a 
"tezn degree of constraint towards a wife 
' - 3he should be willing to return to her 

• * -usal duties. A partially conflicting deci- 

* n, by the Queen's Bench, is Reg. v. Leggatt, 
> ^ B. 781, where the court refused a habeas 
' r t^o\o a~huaband for the purpose of restor- 
i2 to him his wife, who was living with her 
•-ri Justices Cave and Jeune, sitting as a 
k visional Court, in the Jackson case which 

is been causing so much stir in England, 
flowed the dictum of Lord Mansfield in the 
^fe* case, to the effect that a husband may 
*2« his wife wherever he find3 her, and re- 
:r -»d to grant a habeas corpus to bring up the 
My of a wife detained by her husband who 
*-*d forcibly seized her. This decision has 
**a reversed by the Court of Appeal, and 
^e judgment is the more emphatic because 
- appeared that the husband had recently 
Stained a decree for restitution of conjugal 
n 'Ms, and the seizure by the husband was 
Q aid of the decree. As this judgment of the 
' -'«irt of Appeal apparently overrules deci- 
* Jm which have been generally accepted, it 

* probable that the House of Lords will be 
*lupon to settle the law upon this inter- 
**tuig subject It is somewhat extraordinary 
'tat so important a point should not have 
'<*n determined by the highest authority up 
to thig date. 



In the important case of Vagliano v. Bank 
5 /%fa«d, particulars of which will be found 



in 12 Leg. News, pp. 38, 39, the decision of 
Mr. Justice Charles, there commented on, 
was subsequently affirmed by five out of six 
members of the court of appeal The case 
was then taken to the House of Lords, where 
the judgments of the courts below have been 
reversed, six judges against two holding that 
the loss on the bills of exchange forged by 
Glyka must be borne by Vagliano Brothers. 
The final judgment has the concurrence of 
seven judges in all, while that which has 
been overruled has received the assent of 
eight judges. The Lords had the case nine 
months under consideration. 



EXCHEQUER COURT REPORTS. 

This is a series of reports recently insti- 
tuted, independent of the Supreme Court Re- 
ports. They are printed by the Queen's 
Printer, and published, under authority, by 
the Registrar of the Court, Mr. L. A. Audette, 
LL.B., Advocate. The Reporter is Mr. 
Charles Morse, LL.B., barrister-at-law, offi- 
cial reporter to the Exchequer Court Vol- 
ume I contains all the leading Exchequer 
Court cases hitherto unreported, and there is 
also an appendix containing short notes of 
all the Exchequer Court cases which have 
been published from time to time in the 
Supreme Court Reports. Among the cases 
of special interest in this volume may be 
mentioned The Queen v. The J. C. Ayer Com- 
pany in which an important question under 
the Customs Act was decided ; and the famous 
case of Paradis v. The Queen, subsequently 
taken to the Supreme Court where the judg- 
ment was reversed in part, and the award of 
arbitrators restored. Part 1 of Vol. II has 
also been issued, containing 17 reports. The 
work appears to have been executed with 
great care. The head notes are clearly ex- 
pressed and the reports are not too long, the 
opinions of Mr. Justice Burbidge having the 
merit of being concise and free from un- 
necessary matter. As many members of the 
profession are probably in ignorance that 
this series of reports has been commenced, 
we have much pleasure in directing atten- 
tion to these issues. 
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COUR SUPERIEURE. 

Sagubnay, 4 juin 1886. 

[En Chambre.] 

Coram Routhier, J. 

Duchbsnb v. Bois et al. 

Bref de prohibition — Protonotaire — Exception 

a la forme. 
Jug£: — Que ri le protonotaixe, en Vabsence du 
juge, accorde un bref de prohibition, Vavis 
requis par Varticle 465, G P. C doit itre 
. donni, et qu'a difaut de tel avis, le bref sera 
diboutt sur exception d la forme ; 
Que Von ne pent Ugalement faire signifier le bref 
et la requite UbeUie siparement eta des jours 
diffbrents; 
Que le bref aurait du itre adressi aux huissiers 
avec ordre (Fassigner en la maniere ordi- 
naire. 
Le 19 fevrier 1885, le requerant fit signifier 
aux defendeurs copie de la requite libellee 
contenant les griefs contre une conviction le 
condamnant a Pamende pour vente de bois- 
son 6ans licence. 

Deux jours auparavant, le protonotaire du 
district de Saguenay, avait appose sur cette 
requite, Pordre suivant : " Vu la requite ci- 
dessus, et la deposition qui l'accompagne, et 
l'absence d'un juge de la Cour Superieure de 
ce chef-lieu, et vu qu'il est urgent de ce faire, 
d'apres la preuve qui ni'a 6te* fournie, j'or- 
donne qu'un bref de prohibition emane, rap- 
portable le 16 mars 1886. Chs. DuBerger, P. 
C. S., D. a» 

Le 26 fevrier 1885, le procureur du reque*- 
rant produisit au greffe un precipe re- 
querant un bref de prohibition assignant a 
comparaitre le 16 mars : " Pour alors et la 
rSpondre a la requete libelee a etre annexee 
au dit bref et produite avec icelui, requete 
libellee dont les dits defendeurs en prohibi- 
tion ont recu copie." 

Conformement au dit precipe, le bref fut 
emane 1 assignant a comparaitre: "Pour r& 
pondre a la demande contenue en la requite 
libellee et produite avec les presentes, et 
dont vous et chacun de vous (les defendeurs) 
avez recu copie." 

Ce bref fut signing aux defendeurs, le 2 
mars 1885, seul, et sans que la requete libellee 
dej& signified ou une copie d'icelle, fut an- 
nexee au dit bref. 



Par exception a la forme, les deTendeu 
plaiderent: 
Que le bref etait adresse aux defend enrs. 
Qu'il n'apparaissait pas par la requ£to 1 
bellee et l'affidavit produit, que 1q proton/ 
taire eut juridiction pour ordonuer 1'emani 
tion du bref; 

Que de fait il ri'avait point telle juridiction 
et que d'ailleurs Pavis requis par 1'artiH 
465, C. P. C, pour permettre d'ex&uter Z 'or- 
dre du protonotaire, n'avait pas £t£ donn^. 
R£ponse gene*rale de la pait du requ6rant 
Les defendeurs citerent : 
Arts. 48, 50, 56 et 1031, C. P. C, 35 Vict-, c. t\ 
Quebec;8Q. L. R. 342;15L.C. J.83; 17 L. 
C. R.78;5R.L.40. 
Et le reque>ant, 4 Q. L. R. 335 ; 1 Q. L. R. 200 
JugemenL — " Considgrant, etc. 
Que le bref de prohibition emangen cette 
cause Pa M sur Pordre du protonotaire do 
cette Cour en Pabsance du juge de ce district 
sans aucun avis pre al able an dit defend eur, 
P. N. Bois, de la requete demandant le dit 
bref, et que la juridiction exceptionnelle du 
protonotaire en pareil cas, est soumise a la 
formality d'un avis prealable (C. P. G, art 
465); 

Que la requite libellee produite en cette 
cause a etc" signified au dit defendenr apres 
le dit ordre du protonotaire et avaDt Ptoa- 
nation du dit bref; 

Que le bref emane* subsequemment a ete 
signifie* au ditdeTendeur, sans requite y-jointe, 
ni declaration y-contenue ; 

Que d'apres les lois de procedure civile, 
Pexploit d'ajournement, pour etre complet et 
valable doit se composer d'un bref au nom 
du Souverain et d'une declaration des causes 
de la demande inse'ree dans le bref ou y an- 
nexee ; et que la signification d'une declara- 
tion ou requite libellee sans bref et avant 
Pemanation d'aucun bref, et la signification 
subsequent* d'un bref sans declaration ni 
requete, ne constituent pas une assignation 
reguliere et legale; Nous, soussigneYjuge de 
la Cour Superieure, maintenons Pexception a 
la forme produite en cette cause, declarons 
irreguliere et nulle Pat signation du defendeur 
P. N. Bois, et renvoyons quant a lui le bref 
de prohibition et la requete libellee en cette 
cause, avec depens, sauf au demandeur a se 
pourvoir, s'il y a lieu." 
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FIRE^INBTJRANOE. 
[By the late Mr. Justice Mackay.) 
i*P5 s«i»d in accordance with the Copyright Act] 
CHAPTER XL 

ArrOSTMEfcTT AND SbTTLBMBNT OF LO88B8. 

[Continued from p. 119.] 
^L Reference to be made a condition pre- 

cedent 
T:* term* of the policy, Jo oust the law 
mis, must make the reference a condition 
*r^dent to the right of the assured to insti- 
~ :e a suit at law. As in ScoU v. Avery, 1 the 
V^ Lad, before suit, to be ascertained by a 
u^aiittee. 

In a Georgia case, in 1874, Liverpool, Lon- 

*- & Globe Ins. Co. v. T. H. & W. Creighton? 

' *is held that the condition, that in case of 

Terence of opinion on the amount of the 

**, inch difference shall be submitted to the 

.j-ijnnent of two disinterested men mutually 

-u-:«en who, if they disagree, shall name a 

*^M whose award shall be binding upon 

■ '^ parties, will not oust the courts of law 

c -'- jurisdiction, unless made a condition pre- 

^eat to the right to sue. 

In New Hampshire a condition for arbitra- 

"cn as to loss amount, but fixing no mode of 

y oring arbitration is void, as an attempt to 

*irt the ordinary courts of jurisdiction. 8 

limitation of suit to' 12 months is valid, 
Jet if coupled with condition for arbitration 
H^ement may defeat itself, for instance 
•here either party can refuse to go into the 
arbitration (arbitration clause being loosely 
^rded.}— lb. 

Arbitration clause in New York and Illi- 
a *«, Johnson v. Humboldt Ins. Co., Hay v. Star 
F > In*. Co., (both cases to be seen in 33 Amer. 
faj». ) u No sui t for recovery of any clai m by 
"virtue of this policy shall be sustainable 
" Q atil after an award shall have been fixing 
"the amount of such claim." Semble, such 
< laase is lawful. 

Are the persons here referred to arbitrat- 
'«? If so, are they the arbitrators of C. P. 
C 1341, 2, 3? Is Art. 1334 applicable, that 
the parties must be heard and evidence taken 
ad reduced to writing, and Art. 1351, that 

'5 House of Lords eases. 
! S Bennett 
, l I«*k t. Republic F. In». Co., p. 97, Aib. L. J. of 



one arbitrator and assignee must agree? 
Semble, no. Reference to valuators may be 
meant sometimes) where the term arbitrators 
is used. Arbitrators may be bound to take 
evidence, or to call for it, while valuers have 
merely to look at goods. * 

In Edwards v. Aberayron M. Ship Ins. So- 
ciety, Queen's Bench, A.D. 1876, then in 
Exch. Chamber/there was the following arbi- 
tration clause, and clause against bringing 
actions : Art 39. The directors shall have 
full power to determine all disputes between 
the society and members concerning insur- 
ances, or claims upon the society ; and the de- 
cision of the directors shall be final and con- 
clusive as well upon the society as the mem- 
bers; and no member shall be allowed to 
bring any action or suit against the society 
for any claim upon the society except as is 
provided by these presents, and the directors 
may, if they think fit, cause any of such 
claims and the amount to be paid to any 
member to be referred to the decision of an 
average adjuster, and his decision shall be 
final and conclusive on the society and claim- 
ant, and no appeal shall be allowed there- 
from. 

The plaintiff claimed for a ship lost The 
society repudiated the claim. The plaintiff 
sued. Defendant gained in the Queen's 
Bench ; the Court referred him to the proce- 
dure of Art. 39, which, it held, did not ex- 
clude the jurisdiction of the courts of law, 
but made it a condition precedent to bring- 
ing an action that the loss should have been 
first decided as per Art 39. The Exchequer 
Chamber reversed that, (two judges dissent- 
ing.) Art. 39 was held invalid, for not only 
the amount was too large to be determined 
as per Art 39, but also the question of whe- 
ther or not the society was liable at all. This 
clause 39 was held to erect a tribunal judi- 
cial. Scott v. Avery cannot support such a 
thing, it was held by the majority. 

Amphlett, B., held that according to ScoU 
v. Avery the agreement to settle all claims 
between the society and its members was not 
void as against the policy of the law; the 
directors might decide "any dispute that 
might arise respecting insurances," the mere 

1 See Lloyd y. Scottith Provincial Ins. Co., A.D. 1870, 
Montreal. 
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amount of the claim, certainly; but farther 
even they might go ; it was a lawful agree- 
ment (he held.) 

In Ulrich v. Nat. Ins. Co. l there was a con- 
dition that if differences arise after .proofs 
touching loss, at the written request of either 
party, they shall be referred to impartial ar- 
bitrators whose award should bind as to the 
amount of loss ; and that no suit for recovery 
of any claim should be sustainable in any 
court until after an award fixing the amount 
in manner provided. No request being, the 
defendants succeeded at the first trial. The 
Queen's Bench made absolute a rule to enter 
verdict for plaintiff, and the court of appeals 
maintained that for want of written request 

In Quebec province there is nothing to pre- 
vent reference upon the question at to the 
right of the insured whatever to receive any- 
thing. Such question as easily and lawfully 
may be referred as the one as to quantum of 
loss. 

Covenant to refer cannot be pleaded in bar* 
says Angell, J 354. 

Of course this is now to be accepted only 
with qualification ut supra. 

i 255. Award of arbitrators may be pleaded 
in bar. 

U after a loss a reference have been fol- 
lowed by an award, such award may be 
pleaded in bar of an action, and, after a sub- 
mission, "reference depending" may be 
pleaded in bar. It ought to be so all the 
world Over. 

A insures, mortgages afterwards, and trans- 
fers the policy to B who is approved by the in- 
surers. Fire happens. After this can A refer 
to arbitration the question of amount of loss 
by the fire, without B's assent or concurrence ? 
Semble no. 2 

Some policies oblige before suit to tender 
arbitration. This is a good clause in Loui- 
siana and Lower Canada, but may be waived 
by defendant MUlandon case, 8 La. Rep. Yet 
the clause was held invalid in Maine. 3 

The clause ought to hold good everywhere. 

In France it has been held by the Court of 



1 4 Ontario App. Rep., A.D. 1879. 
■ Brown v. Roger W. Int. Co., 5 Rhode Island R. 
• Stephenson T. Pucataqua F. &. M. Int. Co.. 
Maine R. 
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cassation (13 Feb., 1838), '(dee associ^s pei 
vent apres la dissolution de la society valab \ • 
ment convenir que la rectification des e 
reurs dans les comptes de la liquidation £lht 
lieu par la voie amiable seulement, et qu'eii 
ne pourra etre demandee Judiciairoment. 
J. du Pal. of 1838, 1 part, p. 292. 

Where a carriage was burnt all ex cop 
three wheels, that was held to be a total los- 
in a case in California. l 

In Ropery. Levdon, * it was held that ai 
agreement to refer, if only collateral to tlu 
agreement to pay, will not oust the jnrisd lo- 
tion of the ordinary courts until there lias 
been a reference. This case is not like *Scott 
v. Avery, in which the agreement was to pay 
only such a sum as arbitrators should award 
The condition in Roper v. Levdon was : In 
case of any difference touching loss or other- 
wise in respect of any insurance, such differ- 
ence shall be submitted to the determination 
of two persons as arbitrators, one chosen by 
the company, etc., and the award of any two 
of the three arbitrators shall be binding on 
all parties. 

The plea alleged that there had been dif- 
ferences and disputes ; that the company had 
never declined to refer the disputes to the de- 
termination of arbitrators, of which the plain- 
tiff was notified, and the plaintiff's loss had 
never been determined by arbitrators. That 
plea was demurred to, and the demurrer was 
maintained. Lord Campbell, Ch. J., said 
that under the Common Law Procedure Act, 
sect 11, the defendant might have taken out 
a summons to refer the question of amount, 
but he had not done this, and so his plea was 
bad. 

Usually the clauses are too general If par- 
ties, in Lower Canada, agree to refer, name 
arbitrators, and stipulate that no action shall 
be brought for more than the amount found, 
and there be derogation from the common 
law, the agreement will be valid. Here the 
defendants do not deny the plaintiff's right 
to recover anything as the defendants did 
in Qoldstone v. Osborne, where the insured 
was admitted to sue. In Lower Canada and 
Louisiana, a condition of the policy may 



1 Albany Law Journal, A.D. 1880, p. 256. 
* 1 Ellis k Ellis, A.D. 1858. 
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ob&gethe Insured to tender an arbitration 
before suing. l 

An award once made ought not to be set 
aside easily. * 

Is an umpire "bound to adopt the view of 
nie or other of two disagreeing appraisers or 
arbitrators ? In France it has been held that 
be is. 

In BramiaUvn v. Accidental Death in* Co., s 
there was the following condition in the po- 
licy : — 

u In case of difference of opinion as to the 
amount of compensation, the question shall 
be referred to the arbitration of a person to 
be named by the secretary of the Master of 
the Bolls, and all expenses and costs shall be 
subject to the decision of such arbitrator, and 
the award of such arbitrator shall be taken 
is a final settlement of the question and may 
be made a Role of Court" Under this con- 
dition it was held that reference to arbitra- 
tion was a condition precedent to plaintiffs 
right to bring an action, (the defendants 
pleaded offers and readiness to arbitrate.) 

If reference be to three arbitrators, and no- 
thing be said as to what number may make 
an award, two may make one, though the 
third arbitrator dissent 4 

An award of arbitrators as to amount of 
to*s on property insured will not be set aside 
easily, for instance, on alleged error in prin- 
ciple of valuation, or errors of fact, or of law. 5 
The following is an illustration of arbitra- 
tion as a condition precedent A contracts 
towards B to build him a mill for £5,000 ; no 
extras to be allowed except warranted by 
B's written order beforehand, and then to be 
paid for only according to the measure and 
swii allowed by C D the architect, out of 
Court, after hearing both parties and any 
evidence they choose to offer, and no suit to 

1 Of Scott t. Avery, it was remarked in Horton v. 
&nwr, 5 Jar. N. 8, : " there are dicta in this ease 
»kieh it is impossible to reoonoile with each other. A 
»«re negative clause will not prevent the ordinary 
outs' jurisdiction ; bat an agreement for arbitration 
*ad to pay ao< damages, bat such a sum as an arbi- 
trator shall order, is good." Bat see Zee t- Page, 7 Jar. 
H.S. 

I OWHdT. Price, QC. B. Rep. 

I I Best* Smith, Q.B. 
'Stout's fit*. 

3 OtyUldY. /Viee.SC. B. Reports (J. Scott.) 



be brought for any alleged value of extras 
not so fixed. A sues for £600 of extras, and 
shows order in writing of B, but has not the 
architect's sentence fixing amount of value, 
or measure of it. Is not a plea in bar com- 
petent to B ? Yes, in New York, l and semble, 
in Lower Canada also. And in insurance 
cases might not a clause be made to do the 
same thing as to damages after fire ? Yes, as 
held in Scott v. Avery* * 

In Pennsylvania, an arbitration clause will 
not work, unless where the arbitrator is made 
simply appraiser, not judge of the law and 
the facts. The clause " no action shall be 
maintainable unless the amount of the loss 
be first ascertained by arbitration/' was held 
one ousting the courts of law of general juris- 
diction, and of no force. * 

J 256. Appraisement Clause. 
"Damage to buildings, not totally destroyed, 
shall be appraised by disinterested men, mu- 
tually agreed upon by the assured and the 
office or its agents ; and where merchandise, 
or other personal property* is partially dam- 
aged, the insured shall forthwith cause it to 
be put in as good order as the nature of the 
case will admit, assorting and arranging the 
various articles according to their kind ; and 
shall cause a list or inventory of the whole to 
be made, naming the quantity and cost of 
each kind. The damage shall then be ascer- 
tained by the examination and appraisal of 
said damage on each article by disinterested 
appraisers, mutually agreed upon, whose de- 
tailed report in writing, shall form a part of 
the proofs required to be furnished by the 
claimant, one-half of the appraisers' fees to 
be paid by the insurers. A copy of the writ- 
ten portion of the policy to be given in the 
affidavit of the claimant in all cases." 



i See 16 Alb. Law J. ,485. 

2 5 H. L. oases. It is not a dispute that is made the 
subject of arbitration in either of the above eases. But 
to say, " in oase of any dispute concerning the work, 
or value of anything the same shall be settled by ar- 
bitration is nil in New York, and only entitles the 
party willing to arbitrate to a suit and damages. Or 
to say, any question in relation to the work or value 
shall be adjusted by the architect is nil in New York. 

3 16 Alb. L. J., p. 465. Semble, a olause for arbitra- 
tion as to limit or amount of loss (loss being admitted) 
will be held good in Pennsylvania. 
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2 257, Delay for payment of loss. 

a Payment of losses shall be made in sixty 
days after the loss shall have been ascertain- 
ed and proved." 

And in the body of the policy this com- 
pany only binds itself to pay within sixty 
days after notice and proof of loss. Even 
without such precision of expression, the 
delay would probably run only from proof 
perfected and oath. The plaintiff suing be- 
fore will be non suited. l Cum solvendi tempus 
obligationi additur, nisi eo prssterito peti non 
potest. Dig. Book 50; De Reg. Juris. 186. 

Generally the sixty dayd do not run from 
the date of the fire. 

§ 268. Partial loss. 

"XV.— That in the event of the total loss 
of the sum insured by this policy, the insur- 
ed shall, upon settlement of the claim, de- 
liver up the policy to the association or their 
agent to be cancelled. And, in the event of 
a partial loss, the insured shall, after pay- 
ment of the sum agreed upon, deliver to the 
association or their agent) and leave with 
them or him, his, her, or their policy for seven 
clear days, for the purpose of having a memo- 
randum of the payment of such partial loss 
endorsed thereon ; which endorsement shall 
evidence the partial satisfaction of the sum 
insured, and shall reduce the policy by the 
amount so paid, from the date or dates of 
such loss or losses until the next term of re-, 
newal." 

Loss by fire of house insured ends the po- 
licy. If it be rebuilt new insurance is re- 
quired. P. 441, 2 Alauzet 

As to partial losses, do they annihilate the 
policy pro tanto ? See subject insured. 

Pouget says no, and that the insurer may 
have to pay $15,000 or $20,000 in a year, 
though the policy be only for $5,000. May it 
not depend upon bad wording ? 

Sinistre — Partial loss. French policies sti- 
pulate generally the faculti on paying partial 
loss to rescind the insurance contract for the 
rest of its agreed or originally fixed term. 
Fremery, p. 349. 

Partial loss. A mill worth £1,000 is insured 
to the extent of £400. A fire injures it in the 
first month to the extent of £300, and this is 

1 7 U C. C. Pleas Rep. 



paid. Query ? if repairs be made and again, 
during the term first fixed by the policy, the 
mill be burned, must not the company pay 
£100? 

Generally the insurer agrees to pay to the 
extent of the sum insured. If a partial loss 
happen and he pay, and afterwards there be 
a total loss, the insurer is not obliged to pay 
so as to make excess beyond the original sum 
insured; but the partial loss paid shall be 
considered, and the insurer has only to pay 
the balance. So, in the Curry case l it was 
held that a total loss happening, what was 
previously paid under the same policy on a 
partial loss has to be deducted. 

In a case in Sirey, A.D. 1858, 2 the court 
held the following to be a good condition : 
that after a loss, for no matter what amount, 
the company may rescind the policy by a 
notification, and even all other policiee in the 
name of the assured. In case of such rescis- 
sion, the premiums on the o.her policies will 
be refunded in proportion to the time unex- 
pired ; but as to the one concerned in the 
loss, no premium shall be returnable. 

Accident by fire: Leeds v. Chatham, 1 
Simm. 146. Tenant having covenanted to 
repair he must do so and cannot ask landlord 
to apply any insurance moneys to rebuilding 
or repairs, and tenant must pay his rent. He 
might have provided for suspension of rent 
Why didn't he ? Lofft v. Dennis, 1 E1L & Ell. 
follows the above. 

Faute of B, a neighbor, house of A is burnt 
A is well insured and the insurance company 
has paid him. He cannot sue B ; and B 
would go free, under the French law, but for 
insurance company's stipulation on policy 
that it should on paying stand subrogated in 
all A's rights. By virtue of this stipulation 
the insurance company can sue B. Nos. 174, 
175, XL Toullier. 

Defendant is sued for damage to plaintiff's 
house, by carelessness setting it on fire. He 
cannot claim reduction of damages on the 
ground that plaintiff had recovered from the 
insurers. If he could he could do wrong and 
pay nothing. Bartlett v. Holmes, 13 C. B., 630. 

U0 Pick., 535. 

2 C. cases, p. 439, 1st part 1134 C. N. cited as warrant 
for judgment. 
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WURTOF QUEEN'S BENCH— MONT- 
REAL* 

r *to of Montreal — Proprietors par indivis — 
Joint and several liability for taxes, 
i Udd: — Affirming the judgment of Tel- 

' mm, J., BLLB.,4 S. C 32, That the obliga- 
Jon to pay the taxes imposed by the Corpo- 
ration of the City of Montreal on real 
property is indivisible, soluUone, and that the 
city is entitled to recover the entire amount 
• f snch taxes from any one of the co-proprie- 
tors par indivis whose name is entered on the 
j assessment roll as one of the owners. — Cassidy 
I £ Cxtl de Montreal, Tessier, Church, Boss6, 
I teherty, JJ., May 23, 1889. 



lW*qpcy— Insolvent Act of 1864— Proof of 
cfaiia. 

Held:— Reversing the judgment of Pag- 
stELo, J., M. E. R., 5 S. C. 426, f Dorion, C. J., 
acd Cross, J., diss.), That the claim filed by 
the respondent on the insolvent estate of 
John Stephen, was not legally established by 
the evidence, which was hs follows :— (1) that 
the claim was mentioned by the insolvent in 
bis bilan, but under a different name ; (2) 
affidavit of claimant filed with his claim, 
*ad copy of transfer to him from Francis 
Stephen; (3) evidence that claimant con- 
signed goods to Francis Stephen, who hand- 
*l them over to John Stephen, the insolvent 
^he judgment of the Court below being 
reversed solely on the insufficiency of the 
proof of claim, the question of prescription 
*as not passed upon by the majority of the 
Court)— Hagar & Seath, Dorion, C. J., Cross, 
Baby, Boss* and Doherty, JJ., Sept 24, 1890. 



TOWN AND COUNTRY LAWYERS. 

Two considerations are to be advanced in 
kvor of the country lawyer's lot First, we 
believe that on the whole his average of hap- 
piness is greater than that of his city brother, 
even if such bliss would be impossible with- 
out some measure of ignorance. If he has 
never learned to be discontented with his 
simple environment, there is no reason why 
be should not have, together with good bodily 
health, a normal felicity of spirits. Rarely 
i* he such a slave in his profession as the 

•To appear in Montreal Law Reports* 6 Q. B. 



active city practitioner. It would, of course, 
be a great mistake to suppose that so-called 
labor-saving appliances really accomplish 
that end. They do not decrease human la- 
bour—they simply increase the volume of 
work possible to be done. A city lawyer, 
with the assistance of carefully graded cleri- 
cal force, stenographer, typewriter, phono- 
graph, and all the other modern appliances, 
will nevertheless work personally more hours 
and worry more hours than a country law- 
yer of equal age and equal local standing. 
Moreover, the city man will probably break 
down or die the earlier of the two, and it is 
very doubtful whether, relatively to his man- 
ner of living, he will accumulate as large a 
competency for his declining years. Second- 
ly—and this claim may seem heretical to 
some of our readers— the country practitioner 
is apt to be a better lawyer than his city rival. 
We use the word in its strictest sense. The 
country lawyer has had more leisure to read 
law, not for immediate service, but for abso- 
lute knowledge. When he has been exa- 
mining some question in the preparation of 
a brief, he has had opportunities to turn a- 
side into this and that attractive by-path of 
investigation, just from curiosity to discover 
whither it leads. Out of interest in the sub- 
ject he has read up the law collaterally as 
well as directly connected with his cases. 
Research of this kind is seldom indulged in 
by a man in the ceaseless rush of a city parc- 
tice. The city man, on his part, acquires a 
species of lightning instinct, so that he can 
tell at a glance whether a reported case af- 
fects the case at bar one way or the other. 
But as a rule, the pursuit of a line of study 
that he does not require for definite use is 
out of the question. It follows that while 
the city lawyer generally knows how to 
quickly find the law, a country lawyer of 
ability and fairly studious habits, who has 
arrived at middle life, commonly knows the 
law. On more than one occasion we have 
been charmed in talking "shop" with a 
practitioner of bucolic dress aud manner, 
whose nouns and verbs often disagreed) and 
whose speech betrayed the provincial accent 
of the neighborhood, to discover what a wide 
and well-systematized knowledge he had of 
jurisprudence. We have had the privilege 
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of meeting several country lawyew who, we 
fancied, could have continued to practice 
their profession with success, though they 
were denied access to the books for the rest 
of their lives. — New York Law Journal. 



GENERAL NOTES. 

A Conditional Pardon.— Our American cousins are 
an ingenious people and prone to give a trial to all 
sorts of legal legislative experiments. Systematic at- 
tempts have been made and held up for our imitation 
to give effect to the remedial element in judioial 
punishments to a greater extent than ever entered the 
minds of English law-makers. We commend to the 
consideration of Sir Wilfrid Lawson and Cardinal 
Manning the course taken by the Cirouit Court of Ohio 
in the ease of ScoU-Hvff v. B. F. Dyer, warden of the 
Ohio Penitentiary, decided last September. The 
plaintiff was sentenced In January, 1880, to a term of 
five years' imprisonment for assault with intent to rob. 
He was confined until October, 1883, when the gover. 
nor granted him a pardon on the condition " that he 
shall abstain from the use of intoxicating liquor as a 
beverage." The plaintiff was set at liberty, and ob- 
served the condition to the end of January, 1885. But 
in 1890 he indulged in alcohol, and was incarcerated 
for breach of the condition. He was released, how- 
ever, on a habeas corpus, on the ground that no time 
having been limited in the condition, a construction 
must be adopted favorable to liberty, and the condi- 
tion could only be read as extending over the period of 
the original sentence. The judges, however, seem to 
have entertained no doubt that a oondition of this 
kind would have been valid.— London Law Journal. 

The Oystkr and the Shells.— They are supposed 
to do some things better in France than in England, 
but so far as the delays and expenses of legal process 
are concerned the two countries stand in much the 
same position. A gentleman who lived at Neuilly 
travelled for years daily between that suburban 
locality and the Madeline by tramway. He was a 
great favorite with the drivers and conductors, to 
whom he gave pourboires frequently, in addition to 
presents at the New Year. Three years ago he died, 
bequeathing to the drivers and conductors of his 
favorite tramway line the sum of £1,600, which meant 
£10 to each employee, there being forty men thus en- 
gaged. The deceased's family, however, attacked the 
will, and the case went before the law courts. For 
three years counsel and solicitors have debated and 
argued, but at last the proceedings have come to an 
end, the court holding that the legacy was valid and 
duly executed. On the 5th instant, the forty tramway 
men concerned received a circular informing them of 
this fact, and asking them to call at the office to re- 
ceive their share of the money. When they did so 
they were told that instead of the original £40 each one 
was entitled to only 6s. 9d., all the rest of the money 
having gone in costs ! As they took this miserable 
remnant of their deceased benefactor's munificence 
some of them remarked that it was well the suit had 
ended now, or olse, instead of getting even 6s. 9d. 



they might hare been called upon to contribute 
something out of their own pockets to enable the 
lawyers to plead and oounter-pleacL— Irish Law 2fete». 



INSOLVENT NOTICES. ETC. 
Quebec Official Gazette, April 1L 
Judicial Abandonments. 
Joseph Jesophe Beaudet, trader, Ste. Philomene de 
St. Jean Desehaillons, March 28. 

George Bradford, farmer and trader, township of 
Chatham, April 7. 
Desaulniers, freres & Co., Montreal, April 2. 
Dalvanie Gingras, Ste. Angeie, March 31. 
William Verner Gordon, grocer, Montreal, March 81 . 
Jos. Octave Labbl, boot and shoe manufacturer. 
Quebec March 26. 
Ferdinand Hiohard, tanner, Quebec, April 4. 

Curators appointed. 

Re Adolphe Depatu— C. Desmarteau, Montreal, 
ourator. April 7. - 

Re William V. Gordon, grooer.— A. F. IGddell, 
Montreal, ourator, April 7. 

Re Stephen S. Kimball, safe manufacturer.— T. 
Gauthier, Montreal, ourator, April 6. 

Re G» A. Laroohe & Co.,St. Romuald.— H. A. Bedard. 
Quebec, ourator, April t. 

Re Fabien Marleau, St. Telesphore.— L. G. G. Beli - 
veau, Montreal, ourator, April 3. 

Re J. & D. McBurney, Montreal— A. W. Stevenson, 
Montreal, ourator, April 9. 

Re Moise Monette. — C. Desmarteau. Montreal, 
curator, April 8. 

Re Joseph Noel, junk-dealer, Quebec.— N. Matte, 
Quebec, curator, April 2. 

Re F. X. Roy.— Bilodeau k Benaud, Montreal, joint 
curator. April 7. 

Re The Standard Publishing Co.— J. J. Murphy, 
Montreal, liquidator, March 26. 

Dividends. 

Re T. Bell & Co.— First and final dividend, payable 
April 18, G. H. Trigge, Montreal, curator. 

Re Benoit. Bastion &. Co —Dividend, payable April 
80, G. Pari, Montreal, assignee. 

Re Canada Dye-stuff &, Chemical Co., Montreal.— 
Second and final dividend, payable April 28, W. A. 
Caldwell, Montreal, ourator. 

Re George Darveau, Quebec. — Second and final 
dividend, payable April 20, D. Arcand, Quebec, curator. 

He John Delisle.— First and final dividend, payable 
April 28, C. Desmarteau, Montreal, ourator. 

lie P. A. Donais.— Second dividend, payable April 
29, C. Desmarteau, Montreal, curator. 

Re C. G. Glass, Montreal.— Second and final divi- 
dend, payable April 26, W. A. Caldwell, Montreal, 
curator. 

Re Godbout & Bergeron, merchant tailors, Quebec 
— rirst dividend, payable April 27, H. A. Bedard, Que- 
bec, curator. 

Re J. S. Loyer (Rose de Lima Roberge).— First 
dividend, payable April 28, C. Desmarteau, Montreal, 
curator. 

Re William Neil, Montreal.— First and final divi- 
dend, payable April 28, H. Ward, Montreal, curator. 

Re John S. Kiddell, furniture-dealer, formerly of 
Lachute.— First and final dividend, payable April 28, 
H. Ward, Montreal, ourator. 

Re A. Tardif & Co., traders, Quebec.— First and 
final dividend, payable April 20, H. A. Bedard, Que- 
bec, curator. 

Separation as to property. 

Maude Maddeline O'Neill vs. Robert T. McArthur, 
trader, township of Chatham, March 20. 

Eliza Lane Quinn vs. Alexander Irvine Morison 
trader, Montreal, April 6. 
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K XIV. APRIL 25, 1891. No. 17. 

Mr. Justice Stephen's farewell address is 
:?eo on another page. It bears do impress 
' the mental infirmity which has been 
Mgsd against him, and he himself em- 
:inically denies that he is sensible of any 
isapacity for the discharge of his duties. 
hi he yields to outside pressure because he 
'^i* it to be important not only that the 
stk* of the office should be well discharged, 
w uthat there should be no question as to 
*^eir being so discharged. Perhaps this is a 
a% where a cough for a moderate period 
•onW have preserved a strong judge for ad- 
iuonal years of useful service, for Sir James 
^pheu is far from the natural decline of 
& He was born in 1829, and is therefore 
tab 62 years of age. It is to be hoped that 
aj eminent abilities may still be available 
fr toe benefit of his country. 



. ft* salaries of United States District 
I*i$s have been raised by Congress to 
$ M per annum. Even with this increase 
^strict judges in a large city like New York 
3cd themselves poorly paid in comparison 
*ii the judges of the State Courts, who 
receive salaries ranging from $12,000 to 
s ^00 a year. 



The Bar of Manitoba held their first an- 
nual dinner last month, and we have re- 
fcfred a copy of the very tastefully arranged 
fcU of fare, with appropriate selections from 

topoets. 

NEW PUBLICATION. 
CoxnrrroTioNAL Documents of Canada, 
With Notes and Appendixes, by Wm. Hous- 
ton, MJL, Librarian to the Ontario 
Legislature.— Toronto, Carswell & Co., 
publishers. 

The convenience of this work is obvious. 
The aim of the compiler has been to bring 
together the documents which contain the 
<*N8titatiou of the Dominion of Canada and 
illustrate its historical development The 



text of the documents has been verified by 
reference to authentic sources of information, 
and explanatory notes are appended. Among 
the principal documents set forth may be 
mentioned the Treaty of Utrecht, 1713, the 
Capitulation of Quebec and of Montreal, the 
Treaty of Paris, 1763, the Quebec Act, 1774, 
the Constitutional Act, 1791, the Union Act, 
1840, and amending Acts of 1848, 1854 and 
1859, the Confederation Act of 1867, Treaties 
relating to Canada, Boundaries of Canada 
and of the Provinces, etc. The papers com- 
prised in this volume are indispensable to 
any one who wishes to become familiar with 
the history of his country, and Mr. Houston 
has performed a meritorious task in making 
them so easy of access. ($3 in cloth ; $4 in 
half calf) 



COUB DE CIRCUIT. 

Malbaib, juin 1888. 
Coram Globbnsky, J. 
Lajoib v. Corp. db la Malbaib. 
Chemin — Corporation — PinaliUs. 
Juge :— Que sous Vampire de Part 793, C. Jf.; 
une corporation pent itre condamnee apltir 
sieurs pinaliUs de $20 pour negligence dans 
I'entretien de different chemins de la pa- 
rouse, sans preuve qu'ils soient rigis par 
des proces-verbaux ou reglements different*, 
et Men qu'il ne soil pas Itabli, que la de- 
fender esse ait tit informie du mauvais Stat 
dont on se plaint, ni jnise en demeure de 
faire rtparer ids chemins. 
J. & Perrault pour le demandeur. 
Chs. Angers pour la defenderesse. 
(c a.) 

COUR SUP^RIEURE. 

Sagubnay, 20 fevrier 1891. 
Coram Gagne, J. 
J. 8. Perrault v. M. Caron et Divers Creak- 
oibrs, colloques, et Dllb Marib Gagnok, 
contestante. 
Douaire prefix— Hypoiheque Ugale. 
Juge:— la Quele douaire prtfix consistant en 
deniers est, d toutes fins riputi mobilier, et 
que la femme ria pas d'hypotheque Ugale 
pour assurer le pavement cPun douaire 
prefix. 
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2. Que Vhypotheque conventionnelle stipuUe au 
control de manage sans designation des 
Mens du mari est absolument nulle. 
3a Que Venregistrement subsiquent d'tm avis 
au rigistratewr disignant certains immeu- 
bles comme Slant affecUs par Vhypoineque 
stipvUe en It dit control de manage, ne va- 
tide pas la dite hypotkeque et n'en crie pas 
une nouvelle sur Us dits immeubles. 

Jugembnt:— "Attenda que la contestante 
a contests le rapport de distribution en cette 
cause, alleguant qu'elle aurait du etre collo- 
quee pour la somme de deux mille piastres, 
montant du douaire prefix que le deTendeur 
Michel Caron a stipule" en faveur de son 
epouse Dame Marie-Anne Gagnon dans leur 
contrat de mariage fait et passe le 21 Janvier 
1878, et que cette derniere a subsequemment 
transports a la dite contestante ; 

"Attendu que la dite contestante a, en 
outre, contests les reclamations et collocations 
des dits creanciers Dme M. £. Caron et vir, 
A Verreault et les commissaires d'ecole des 
Eboulements ; 

11 Attendu que les dits creanciers colloques 
prStendent chacun sSparement que la dite 
contestante n'est pas creanciere du defen- 
deur et qu'elle n'a aucune quality pour con- 
tester le dit rapport de distribution et les re- 
clamations et collocations des dits creanciers 
colloques ; 

"Considerant qu'il n'appert pas par le dos- 
sier que le douaire reclame par la contes- 
tante soit ouvert; # 

"Considerant par consequent que la er6- 
ance de la contestante, en supposant valide 
le transport qui lui a etg fait, n'est qu'une 
creance eventuelle ou conditionnelle dont le 
palement ne peut etre poursuivi actuellement 
sur les biens du mari ; 

Que le douaire prefix consistant en deniers 
est, a toutes fins repute mobilier, et que la 
femme n'a pas d'hypotheque legale et gene- 
rate pour assurer le paiment d'un douaire 
prefix; 

Que Thypotheque conventionnelle stipuiee 
au susdit contrat de mariage sur tous les 
biens du mari comme garantie du dit dou- 
aire sans aucune designation de ses biens est 
absolument nulle, comme etant contraire 
aux dispositions de 1'art. 2042 du Code Civil; 

QuePenregistrementdu contrat de mariage 



en 1883 avec on avis au registrateur donne 
parle mari et'designant spScialement cer- 
tains lots, savoir les lots Nos 712 et 329 (deux 
des immeubles saisis et vendus en cette 
cause) comme appartenant au dit mari, dans 
le but que les dits immeubles fussent greves 
et affectes par Fhypotheque generate stipuiee 
comme susdit au dit contrat de mariage, n'a 
pas eu reflet de valider la dite hypothec i no 
ni de creer une nouvelle hypotheque sur les 
dits immeubles ; 

Que la dite contestante n'a pas de garantie 
hypotbecaire ni legale) ni conventionnelle, 
pourle paiement du susdit douaire sur les 
biens saisis et vendus en cette cause, et 
qu'elle ne peut invoquer le benefice des arts. 
1448 Q C, et 730 C. P. C. ; 

Qu'en consequence la dite contestant n'a 
aucune reclamation legale a faire valoir sur 
le prix des immeubles vendus en cette cause, 
et que sa contestation du rapport de distribu- 
tion en cette cause est mal fondee ; 

Qu'il s'en suit qu'elle n'a pas quality ni 
interet a con tester les reclamations et collo- 
cations des susdits creanciers colloques, ren- 
voie la contestation de la dite contestante, 
avec depens contre la dite contestante sur 
chaque issue, distraits, eta" 

/. $. Perrault, procureur de la contestante. 

Angers <fc Martin, procureurs des creanciers 
colloques. 

Autorites Citebs par l'Opposant:— Arts. 
2024, 2029, 2042, 1442 C C, B. C ; Rapports 
des codificateurs, vol. 3, p. 57; Rapports des 
codificateurs, vol. 2, p. 248 ; 13 R. L., p. 57, 
Prevost v. Bourque; Rolland de Villargues, 
Vo hyp., No 377. Par la contestante, 15 R. L. 
p. 130. 
(a a.) 



COUR SUP&RIEURE. 

Saguenay, 20 fevrier 1891. 

Coram Gagne, J. 

Phrbault v. Caron et R. Trbmblay, opposant 
afin de conserver, et Dllb M. Gagnon, 
contestante, et C. Angers, procureur sais- 
sissant, et Dllb M. Gagnon, opposant e. 

InsaisismbUUi'-OpposUion — RSponse en dnrit. 

Juge : — Que le dibiteur qui se veul pr&valoir 
de redemption de saisie (lablie par fart. 
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556 CP. t doit alUguer en son opposition 
pc ksefets saisis aont Us seulsde mime na- 
fw qi/UpcssZdc, et qu'U ne lui suffix pas 
fulUgutr qu'ilM sonl exempts de saisie de 
levr nature ; qv?en lei, tine suffit pas d'aU 
'tgutr que la saisie a tit pratiquie en la 
'« possession d'tm Hers, mais qu'U f out ajou- 
titquece dernier a objects d la saisie. 

Lopposante fit opposition afin d'annuler 
a *aisie de certains effets mobiliere, et entre 
^iresmoyens, invoqua redemption etablie 
j?sjL 556 C. P. comme suit : — 
'QttetaBdite effets et animaux saisis ne 
s; -t pas poor la plnpart saisissabies, et entre 
mm, ^ chaises, lea poeles, les tapis de 
ane, la commode, le chiffonnier, les cou- 
^cx, les fourchettes, les cuilleres, les ri T 
*anx, la vache, la carriole a vec ses fourrures, 
« dits rfets et animaux rittant pas de leur 
% <&n msissables et n'etant pas lors de la sai- 
sie en la possession de la dite opposante." 

^ponae en droit a oe paragraphs :— 

la. Paroe qu'il n'appertpas par les allegues 
>\ dite opposition et au proc&s-verbal de 
*m que les effete mobiliers saisis, soient 
a&aisisBables de leur nature; 

3fc Parce que de ce chef Topposante ne 
fcct r§clamer aucune exemption ; 

& Parce que la dite opposante n'aliegue 
r^titqoe les dite effets soient les seuls de 
?Ue nature en sa possession, et qu'ils soient 
exempts de saisie conformement a Part 556 
£• P- et ses amendements ; 

&• Parce qu'il n'est point dit en l'opposi- 
-on qne lore de la saisie Popposante ait fait 
toix des dite articles pour les conserver. 

spouse en droit maintenue avec deepens, 
et pangraphe retrenched la Cour exprimant 
^nion (conformement a Brossard et Tison, 
IS Jurist 54), que pour valider la saisie exe- 
^toire pratique© entre les mains d'un tiers, 
d suffit que ce dernier n'y object© pas, sans 
1 Q 'il aoit besoin d'un consentement formel de 
* Put; consequemment, qu'en loi il ne suf- 
fit P« d'alleguer que la saisie mobiliere a 
^ kite en la possession d'un tiers, mais de 
$% que ce dernier y a objects. 

J- & Perraulty procureur de Popposante. 

Angers dt Martin, procureur du contestant. 
(ca.) 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act] 

[Continued from p. 127.] 

CHAPTER XII. 

Proceedings on Policies. 

\ 259. Court where action is to be brought. 

In England jurisdiction upon questions 
arising out of this contract exclusively be- 
longs to the courts of common law. Courts 
of equity, indeed, sometimes in cases of in- 
surance, as in all others, interpose their 
authority for the purpose of advancing jus- 
tice ; thus they will compel a trustee to per- 
mit his name • to be used by the cestui que 
trust in an action on a policy of insurance, or 
they will issue commissions for the examina- 
tion of witnesses residing abroad or out of 
the jurisdiction of the Court, and grant in- 
junctions to stay the proceedings at law until 
the return of such commissions; or they 
will compel a plaintiff at law to make a full 
discovery by his answer upon oath of all 
circumstances within his knowledge touch- 
ing the matters in question, and the answer 
may be given in evidence at the trial of the 
action ; or they will compel a plaintiff at law 
to deliver up or permit an inspection of all 
papers and documents which are material to 
the matters in dispute ; except, however, in 
such cases, and those in whose policies or 
the proceeds may be affected by a trust, 
Courts of equity have no jurisdiction in 
questions of insurance. A bill of interpleader 
has been held to lie in favor of an insurance 
company against the landlord of the pre- 
mises which have been burnt down after 
having been insured by him (and who 
brought an action against the office upon the 
policy), and against the tenant who filed a 
bill against the landlord and the office for 
specific performance of an agreement for a 
lease, and claiming a right to have the money 
laid out in rebuilding the premises. Cooper's 
Ch. C. 56. 

In the United States a Court of equity will 
grant relief where there is no adequate rem- 
edy at law. As where the underwriters con- 
sented that the policy " remain good " to the 
assured, or to an assignee of an undivided 
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interest in the property insured. Bodle v. 
Chenango Co., MuL Ins. Co-, 2 Comstock, 53. 

It will also compel the specific performance 
of an agreement to execute or renew a policy. 
Perkins v. Washington Ins. Co., 4 Cowen 645 ; 
Tayloe v. Merchants 9 Fire Ins. Co., 9 Howard 
39a 

But where the hill states no other ground 
of equitable relief than that the policy has 
been assigned to the orator by the person in 
whose name it was effected, and that the in- 
surers refuse to pay the loss, a Court of 
equity will not interfere, because the orator 
has an adequate remedy at law in the name 
of the original assured. Carter v. United Ins. 
Co., 1 Johns. Chan. & 462. 

But a bill praying for a specific execution 
of an agreement to issue a policy is properly 
within the jurisdiction of a Court of equity, 
and that Court, on such a bill, will not con- 
fine itself merely to a decree for the specific 
performance of the agreement, and send the 
orator to a court of law to pursue his remedy 
upon the policy, but in order to avoid delay 
and expense to the parties will decree the 
payment of the loss, if one has occurred, or 
give such other final relief as the circum- 
stances of the case demand. Perkins v. Wash- 
ington Ins. Co., 6 Cowen 645; Tayloe v. Mer- 
chants' Fire Ins. Co., 9 Howard 390; 1 Duer 
on Ins. 66 and 110. 

S 260. Condition as to place of suit. 

The condition is on some policies that suit 
upon the policy must be brought in a particu- 
lar country or county. Semble, this ought to 
be held as lawful as a condition fixing time 
for bringing suit 

The policy may stipulate, that as between 
the insured and the insurer, all jurisdiction, 
or any, shall be only in such a city, as Lon- 
don or Paris (principal place of business of 
insurer); and that indemnity shall not be 
due to the insured except as allowed in a 
court in such city, though the contract be 
formed (by the agent or otherwise) elsewhere. 

In France they allow, a debtor and creditor 
to agree that if contestations and differences 
arise between them, a designated tribunal 
shall be resorted to. This is good entre eux ; 
for instance, in matters of registration of 
titles affecting real property, or radiations of 



hypothecs, C N. 2159, and the compitence 
ordinaire ceases. But such conventions can- 
not affect third parties, nor the order of 
jurisdiction as regards them, says Troploner, 
Pr. & Hyp., No. 733. (Query, Would aucb 
convention bind in the absence of an express 
article of law ?) 

The condition that suit must be brought 
in the county where the insurer is estab- 
lished, and not elsewhere, may become in- 
operative by a later general law upon the 
subject 1 But if the general law be of earlier 
date, the condition works. 9 

In the case of Nute v. Hamilton Mut. Ins. 
Co.* the judge ruled at the trial that the 
action could not be maintained* because not 
brought in the county of Essex, and the ver- 
dict was entered for the defendant. A mo- 
tion having been .made for a new trial, it 
was granted, the condition not containing 
negative words. The clause was, "Which 
action shall be brought in the county of 
Essex," without express stipulation against 
action elsewhere. The remedy must de- 
pend upon law, not contract The Court in 
Suffolk held itself seized of the cause, and 
that it had jurisdiction of the parties and 
subject The provision in a by-law of a 
mutual fire insurance company (to which by 
law the policy is subject), that any suit on 
the policy shall be brought in the county 
where the company are established, is not 
binding on the assured. 

In another case, Hall v. People's Mutual 
Fire Ins. Co.? the clause was, "Nor unless 
said Court be held in the county of Worces- 
ter." The action was brought in the county 
of Suffolk, and was held well brought, and 
that the plea in bar— that it ought to have 
been brought in Worcester — was bad. 

Cannot parties agree to renounce all other 
tribunals for one paiticular County Court, 
and oblige themselves to execute the deci- 

1 Sander* V. Hillsborough In*. Co. (New Hampshire) 
Monthly Law Reporter, 1863-4, p. 650. 

* Holland de Villargues, vo. " Intr. des low," § 2. 

8 6 Gray's R. (Mass.), A. D. 1856. 

« 6 Gray. See also Ametbury v. Jhwditck M. F. 
Ins. Co., 6 Gray. In this caw the condition that suit 
should be brought in three months, and at a Court 
named in the eounty of the place of basinets of the 
company, was held void as regards the latter provi- 
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son of this chosen Court, as compromxs bind 
to arbitrations? If so, and suit be brought 
31 a competent Court (otherwise), will not 
tha Court dismiss the cause if the special 
Baiter be proved ? l 

Agents in provinces not authorized to grant 
policies or to oblige the insurance company 
jannot by merely taking requisitions for 
icrarances, subject to approval of head office 
b Paris and its issuing policies, confer juris- 
diction on the Court of assured's residence ; 
tte agent is a mere inUrmidiarc It is indif- 
ferent where the assured got the policy de- 
livered to him, if it be dated at head office. 
Vol 24 Journal des Assurances, 1873. 
\ 26L Rrrm of action on policies under seal. 
Some of the companies issue their policies 
'jufcrami, others not under seal Where a 
company consists of numerous proprietors it 
has been thought more advisable, as a fur- 
ther security to the insured, to issue policies 
under seal, thereby putting it out of the 
power of the insurers (parties to the deed) 
from pleading in abatement for want of 
parties, for otherwise, in strictness, every 
proprietor ought to be a party. The policy 
ooder seal had, until the framing of the new 
roka, a peculiar inconvenience as against an 
office that they were put to plead specially. 
Sow, however, tinder the new system, even 
in eases of assumpsit, special pleas must to a 
certain extent and in certain matters be 
resorted to. 

The form of action in cases of policies 
mderseal is in general covenant A general 
form of declaration in debt is given against 
the two public incorporated companies (the 
Koyal Exchange and the London Assurance) 
by Stat. 6 Geo- 1, c. 18, s. 4, 11 Geo. I, c. 30, 
«• 43, but it is not usually adopted in practice. 
Assumpsit is not proper where the policy 
w of a corporation and under seal, says 
Marshall ; but debt or covenant, private in- 
surances by private writings, simple con- 
tracts, are sued upon in assumpsit 

I 262. Wlto may bring action. 

Shaw says :— The promise of indemnity in 

* fire policy is usually made to a particular 

person or persons mentioned by name in the 

policy, and every action on such a policy 

1 8ee2Qurr6,p.lS2; 6 Carre, p. 649, No. 597. 



must, of course, be brought in the name of 
the party so mentioned or his legal repre- 
sentatives, unless by the terms of the policy 
he is insured as agent 

But sometimes the form of describing the 
parties insured commonly used in marine in- 
surance is also adopted in fire policies, and 
the parties for whom the insurance is effected 
are not specifically mentioned, but embraced 
under general words, as " whom it may con- 
cern" or "the owners." Frequently the 
name of the party effecting the insurance is 
mentioned, and then the general words are 
inserted. Thus the policy professes to insure 
"A for whom it may concern," or "A for 
himself and whom it may concern." In such 
cases, if the policy is not under seal, assump- 
sit may be brought in the name of A for the 
benefit of those concerned, or in the names 
of those concerned, or of any one'of them, 
for whose benefit it appears that the insur- 
ance was intended by the party effecting it 1 

But when the policy is under seal, not- 
withstanding the general words, covenant 
must be brought in the name of the party 
mentioned for the benefit of those con- 
cerned. 2 

But when A is insured "loss payable to 
B," an action may be brought on the policy 
in B's name. A may also sue on the policy 
if it appear that B consents thereto, or that 
he has no interest in the loss. 3 

In Quebec Province any person assignee of 
a policy sues in his own name, if he please. 

In Reed v. Pacific Ins. Co.* it was held per 
Shaw, Ch. J., by usage one who procures in- 
surance to be made in his own name for an- 
other may maintain an action in his own 
name ; but he is a mere agent, and if his 
right to continue agent be revoked, he can- 
not sue, but the other, after loss, may assign 
to any third party ; but the agent sometimes 
has an interest of his own in such policies. 

If a man, broker or agent, insure "as 

1 SargearU v. J»f»rri», 3 B. & Aid. 277 ; Skinner r. 
#ocfo, 4 «/. 437; Pacific Int. Co. v. Catlett, 4 Wend. 
75; Farrmo v. Commonwealth /ns. Co., 18 Piok. 63. 

* American In*. Co. v. Imley, 7 Barr. 223. 

8 Lazarus ▼. Commonwealth In». Co., 5 Pick. 76 ; 
Farrow v. Commonieealth Ins Co., 18 Pick. 53; Ocean 
Ins. Co. v. Rider, 20 Pick. 259; Jeffenon In. Co. v. 
CothealJ Wend. 82. 

U Metcalfe. 166. 



134 



THE LEGAL NEWS. 



agent," can any person as principal sue, by 
his leave? Perhaps so in Lower Canada. 
Bat sembfo the assignee most sue in the 
agent's name in England. 

Note to [324] Paley. 

Can an agent insure for A or B without 
A's or B's knowledge, and these later, after 
a loss, sue, ratifying agent's agency ? Rauth 
v. Thompion, 13 East 

Most often the agent's or broker's name is 
used instead of that of the principal, says 
Paley [362]. Bridge v. Niagara In*. Co., 
1 Hail. 



RETIREMENT OF MR. JUSTICE 
STEPHEN. 

In the Court of the Lord Chief Justice, 
before Lord Coleridge (Lord Chief Justice of 
England), Lord Justice Bowen, Lord Justice 
Lindley, Mr. Baron follock, Mr. Justice 
Hawkins, Mr. Justice Cave, Mr. Justice 
Yaughan Williams, Mr. Justice Grantham, 
Mr. Justice Lawrance, Mr. Justice Wright, 
and Mr. Justice Jeune on April 7, it having 
been- announced that Mr. Justice Stephen 
would take his leave of the bar on his retire- 
ment from the bench, the Court was crowded 
in every part with members of the bar, com- 
prising all the leaders, among them Sir R. 
Webster (the Attorney-General), Sir E. 
Clarke (the Solicitor-General), Sir Henry 
James, Q.C., M.P., Sir Charles Hall, Q.C., M. 
P., etc All the officers of the Court also at- 
tended, the masters of the Crown Office, the 
Queen's Remembrancer of the Exchequer, 
the Masters of the High Court, Ac. At eleven 
o'clock the above-mentioned judges, headed 
by Lord Coleridge, who was accompanied 
by Mr. Justice Stephen (who, having already 
retired, appeared without his robes), came 
into Court and took their seats on the bench, 
the Lord Chief Justice putting into his own 
seat the retired judge and seating himself by 
his side, Lord Justice Bowen sitting on the 
other side, and the other judges grouped 
around them standing. 

The Attorney-General then rose, the whole 
bar rising with him and standing while 
he spoke, and addressed their lordships 
in these words: My Lord, Mr. Justice 
Stephen,— It was with great regret we saw 
the announcement that you would to-day 



take your leave of the bar, with which you 
have been so long connected, and it falls to 
my lot, on behalf of the profession, to offer 
to you the expression of our regret in bidding 
farewell to yon as a judge. In doing so it 
may not be inopportune to recall one or two 
incidents of your long and distinguished 
career. Coming from the University (Cam- 
bridge) and the College (Trinity Hall) which 
claim so many of our distinguished judges, 
you joined the circuit (the Midland) to which 
have belonged in our time so many mem- 
bers of the bench— Lord Field, Mr. Justice 
Mellor, Mr. Justice Hayes— to say nothing of 
those who are now on the bench, and some 
of whom now attend to take part in this fare- 
well. It is unnecessary for me to remind 
so many who remember it of your career at 
the bar on that circuit. But one incident in 
your career is, so far as my knowledge goes, 
without precedent, and deserves a passing 
notice. It is not in this country alone that 
you have rendered distinguished public 
service. For four years you served as Legal 
Member of the Council of India, and follow- 
ing the example of your great predecessor 
Macaulay, you rendered valuable service in 
codifying and improving the law of our great 
Indian Empire. When, after your period of 
office had expired, you returned to active 
work at the bar, your brethern found that 
they had still in you an able rival and anta- 
gonist, one whose experience and knowledge 
had been only ripened by change of scene 
and change of work. And when, in 1879, it 
pleased her Majesty to select you for the 
judicial office you have since filled, I need 
not say how universal was the feeling of ap- 
proval and congratulation which hailed your 
appointment And since then, for more 
than twelve years, you have fulfilled the 
duties of that office from which you now re- 
tire. I need not remind your brethren of 
the bench, nor the members of the profes- 
sion, nor the public whom you have served, 
of the value to the bench of your profound 
knowledge of and vast experience in the cri- 
minal law, your practical experience in its 
administration, and your knowledge of mat- 
ters of business and keen insight into legal 
principles. We learn with regret that failing 
health has induced you to determine to retire 
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:wm judicial work. We deeply regret the 
■acse, bat we honour and esteem the man 
7^0, as soon as he became aware that any 
uestion might bo raised as to his absolute 
* unimpaired capacity to fulfil his duties, 
drained that ho would no longer retain 
• u y post, nor allow such a question to be 
xsed t however ho might think himself able 
v. discharge the duties of the office. We 
cannot follow you into your retirement, but 
*e are sure that you cannot long be in want 
of an avocation or a pursuit Your fertile 
Dind, we are well assured, will again enrich 
tf.e storehouse of literary wealth to which 
;oa have already made so many valuable 
contributions. We wish you many years of 
^stored health to enjoy your well-earned re- 
pw, and you will be able to realise from 
this crowded assemblage the feelings by 
*hich you are accompanied in your retire- 
ment— feeUng 8 to which I have given some 
feeble expression— and you must be well as- 
sired that you carry with you into your 
retirement our regard, our respect, and our 
ttteem. 

The learned judge, at the conclusion of 
this address, remained some moments silent, 
evidently unable to find immediate utterance 
fa the feelings by which he was oppressed* 
Mter some moments, the Lord Chief Justice 
*od Lord Justice Bowen rising and remain- 
a ? standing, with the other judges and the 
***! while he spoke, the learned judge, in a 
bw tone of voice, marked by deep and sup- 
pressed emotion, spoke as follows ; My lords, 
*fr- Attorney-General, gentlemen of the bar. 
1 have come here for the purpose of wishing 
?«» ' Good-bye,' and I just wish to say a few 
words as to the causes which led to my re- 
tirement I myself had very little expected 
to have to take such a step ; indeed, it never 
entered into my mind, except so far as every 
Ban must look forward to the ultimate con- 
clusion of his career. However, not very 
'°Qg ago I was made acquainted, suddenly, 
and to my great surprise, that I was regard- 
ed by some as no longer physically capable 
of discharging my duties. I made every in- 
f iairy to ascertain what grounds there were 
»or this impression, and I certainly rejoice to 
say that no single instance was brought to 
my notice in which any alleged failure of 



justice could be ascribed to any defect of 
mine. I consulted physicians of the highest 
eminence, and they told me that they could 
detect no sign whatever of decay in my fac- 
ulties, and that, therefore, it was not a mat- 
ter of immediate necessity in the public 
interest that I should retire. But they told 
me at the same time that they thought it 
would be well, for my own sake, that I 
should do so, and that opinion they ground- 
ed upon the state of my health. I communi- 
cated their decision to the Lord Chancellor, 
and with his sanction I determined to retire, 
as I now da I should have thought it un- 
becoming of any person in my position to 
strive to hold to his office to the last possible ' 
moment, even although at the time I had no 
doubt as to my capability for discharging 
my duties. I could not have done so under 
any circumstances ; and accordingly I avoid- 
ed all occasion for any further discussion on 
the subject after I received the intimation 
which I have mentioned. I wish to add 
this remarjt as to my own feelings on the 
subject So far as I am conscious of my own 
condition of mind and body, 1 do not think 
that retirement would be necessary ; but I 
have thought it right and becoming to take 
that step out of respect for the office which I 
have held,and because I feel it to be important 
not only that its duties should be well dis- 
charged t but that there should be no question 
as to their being so discharged. These are the 
grounds upon which I have thought it right 
with regard to my own reputation and the pub- 
lic goody that I should cease to hold the office 
which I have held for more than twelve 
years. I have more to say, and what more 
I have to say is by no means easy for me to 
say in the presence of so many whose faces 
are so familiar to me, and so many of whom 
are so dear to me, and have long been so. I 
have always felt— though I never was yet in 
a position to feel it with so much keenness 
as I do now feel it— that there is a fellowship 
which pervades every branch of the profes- 
sion to which we all belong, and especially 
those who have the honour to sit on the 
judicial bench. During the years which I 
have sat here, I have found myself a mem- 
ber of a society which, I think, hardly can 
be equalled elsewhere. I have been, and 
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hope I shall be for the rest of my life, the in- 
timate friend of many around me. t have 
been, I believe, perfectly ffiendly with alL 
I do not think there is a single member of 
the profession towards whom I have other 
than friendly feelings. Enmities are doubt- 
ful things; one 1 hardly knows, perhaps, 
always who is absolutely one's friend or one's 
enemy. But I am not conscious of having 
any unkind feeling against any member of 
the profession, and I have no impressions of 
relations not perfectly satisfactory with the 
very large number of persons with whom at 
one time or another I have been brought in 
. contact Of course, in the office I have held 
it is not possible but that mistakes should 
occur, and under the present system oppor- 
tunities for bringing, forward everything in 
the nature of complaints against any person 
in such a position are easily used, and have, 
I believe, been used against me. But, what- 
ever may have been the result, and in* what- 
ever instances I may have been appealed 
against, and my judgments reveised, or in 
whatever other way what I have said or 
done has been called in question, I can affirm 
with absolute certainty that nothing has been 
done in relation to me of which I have had any 
unkind recollection. As I have already said— 
and I may say it again— I believe the mutual 
understanding between the bench and the 
bar is one of the great advantages of the 
present constitution of English society, and 
long may it continue so ; long may it be true 
that, while the bar supply the keenest and 
most impartial criticism of the bench, the 
bench can rely with the greatest confidence 
upon the kindness, the respect, and the sup- 
port — the moral support— of the bar who 
practise before them. I do not remember 
in the course of the twelve years during 
which I have sat on the bench — I do not re- 
member any dissension between me and 
any members of the bar which has left on 
my mind any sense of bitterness. I do not 
remember ever to have been treated with 
disrespect in the exercise of my judicial func- 
tions; certainly nothing has occurred at 
variance with that feeling of fellowship and 
goodwill which, as I have said, pervades the 
profession, and of which what the Attorney- 
General has said has been an expression. I 
do not desire to make a tragedy of this occa- 



sion, nor to dwell on those feelings with 
which I leave the seat on the bench by which 
my ambition has been fully gratified.* My 
feelings towards my friends in the profession 
have been very strong, and I am now con- 
scious of having sustained a part which I 
shall look back to with feelings of gratitude, 
in whatever may be left to me of life. I have 
now said what came into my mind to say on 
this occasion, and I will only add these 
words, with more feeling than, perhaps, may 
be supposed—* (iod bless you all, every, one 
of you ! ' 

These words the learned judge uttered 
with evident emotion and sat for some 
moments silent, quite subdued by his feel- 
ings. He then rose slowly, shook hands 
warmly with Lord Coleridge and Lord 
Justice Bowen on each side of him, and 
then went out of Court, shaking hands with 
such of the judges as he passed,and so retired. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, April IS. 

, Judicial Abandonment*. 

J. k P. McBurney & Co., produce merchants, Mont- 
real, April 1. 

Nap. Tetreault, jr., boot and shoe dealer, Montreal,' 
April 14. 

Cumton appointed. 

Re J. J. Beaudet, trader, Ste. Philomene.— H. A . 
Bedard, Quebec, curator. April 10. 

lie Napoleon Beaudoin — J. E. B. Marion, St. 
Jacques de l'Achigan, curator, April 13. 

Re Aohille Caron, trader, Broughton-— H. A. Bed- 
ard. Quebec* curator, April 1*. , . , % _ n 

Re Dame Zllie Carignan (Labissonniere & Co.), 
Bati8oan.— F.Valentine.Thrce Rivers .ourator, April 13. 

Re J. 0. Labb6 & Co., Quebec.— D. Arcand, Quebec, 
curator. April 11. 

Re Wilrrid Lafranchiae, Ste. Julienne.— Q. A. 
Archambault, Ste. Julienne, curator, April 7. 

Re L. Moquin, Lake Megan tic— Kent & Turcotte, 
Montreal, joint curator, April 10. 

Re Napoleon Morin, trader, ChicoutimL— H. A. 
Bedard, Quebec curator, April 13. 
• v' Dividends. 

Re P. J. Boivin, Quebec— First and final dividend, 
payable April 23, D. Arcand and N. Matte, Quebec, 
joint curator. „,„.,,. , - , 

Re A. A. Boomhower, Bedford.— First and final 
dividend, payable April 27, N. P. Martin, Montreal) 
curator. 

A'eMaxtme Deschfine.— Second and final dividend, 
payable May 5, C. Desinarteau, Montreal, curator. 

Re Mde. L. Lussier.— First and final dividend, pay- 
able April 27, Bilodeau & Renaud, Montreal, joint 
ourator. 

Re J. A. Dupont.— First and final dividend, payable 
May 4, F. Valentine, Three Rivers, ourator. 

Re J. W. Hannah, Montreal.— First and final divid- 
end, payable May 5, J. McD. Hains, Montreal- curator. 

Re James Jessop, jr., trader, New Port.— First and 
final dividend, payable May 4, U. A. Bedard, Quebec, 
curator. ^ . „. 

Re Phillippe Larivicre. Ste. Brigide.— First divi- 
dend, payable May 10, Kent & Turootte, Montreal, 
joint curator. 

Re Moisic Iron Co.— Fourth and final dividend, pay- 
able at Bank of Montreal, April 30. W. J. Buchanan, 
F. W. Henshaw and F. J. Brady, assignees- 

Re T. Slay ton & Co., Montreal.— First and final 
dividend, payable May 5, W. A. Caldwell, Montreal, 
curator. 

Separation at to property. » 

Marie Malvina Gagnon vs. Ernest Lamoureui, 
farmer, Barnston, April 13. 
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^ XIV. MAY 2, 1891. No. 18. 



The speech from the throne at the open- 
^ of the seventh Parliament of Canada in- 
mates that an important measure wiU soon 
> submitted by the Government, it heing 
*ii«l that a Code of the Criminal Law has 
**» prepared in order that this branch of 
tfix jurisprudence may be simplified and im- 
;*cved. The Librarians' Report sayB that 
fc* intention of the Government to intro- 
'^ce a criminal law amendment bill having 
*en announced early in the year, the libra- 
rian! deemed it advisable to provide the 
B**saary authorities for study and debate, 
ftd the latest editions of the text-books, and 
* pies of all the reports of royal commissions 
■n England on the criminal law, have been 
procured- It is doubtful, however, whether 
Airing a summer session members will be 
imposed to give the close consideration to 
the measure which its importance deserves, 
walas there is no urgency in the matter, the 
bill may possibly be allowed to stand over 
iDtil next winter for further deliberation. 



With reference to the license case of Sharpe 
*• Wakfidd, the London Law Journal says : 
- J The House of Lords, in a House of five 
Peers strong, has unanimously affirmed the 
unanimous judgments of the Court of Appeal 
and High Court to the effect that persons 
£«Med under the Licensing Act, 1828, have 
oo vested interest in their licenses, similar 
10 *at possessed by persons licensed before 
1&9 under the Acts recited in the Wine and 
Chouse Act, 1869 j and that, in consider- 
tng whether the licenses of the persons 
footed under the Act of- 1828 ought to be 
Viewed or not, the licensing justices may 
and ought to consider the number of houses 
lQ the neighbourhood already licensed, and 
0Q ght to refuse to renew if they consider 
that too many licensed houses already exist 
k the licensing district" The same journal 
MggKt8 to those interested in renewals, that 
% must be prepared with affirmative evi- 



dence of their own that it is for the advantage 
of the licensing district that the house in 
which they are interested should continue to 
be licensed. As for those interested in the 
refusal of licenses, the main point for them 
to bear in mind is that justices are bound in 
point of law to hear evidence as to the re- 
quirements of the neighbourhood. 

The Albany Law Journal has a useful note 
on the subject of briefs, which may be com- 
mended to the notice of lawyers preparing 
cases in Appeal. It may be added that in 
mere typographical accuracy there is much 
room for improvement. When the names of 
the authors cited are wrongly printed, one 
has reasonable ground for suspecting the cor- 
rectness of the reference to volume and page : 
" Among the observations that we have made 
as we have been slowly wading through the 
perusal of the briefs of counsel in the Court 
of Appeals is the observation that there is a 
good deal of art in the printing of points. 
Some are greatly superior to others in the 
mere matter of typography. Many very 
learned briefs are vexatiously inconvenient 
of reference because of the want of spacing 
and emphasis. Judges who desire to refer 
quickly to a certain part of an argument 
must be seriously hindered sometimes by 
this slovenly lack of proper arrangement, by 
which the pages are closely huddled up, an.d 
every observation is on a typographical level 
with the rest The points themselves should 
be printed in a bold, heavy-faced letter, and 
subordinate matter may be put in capitals, 
italics or common type, according to its im- 
portance. Every authority should be in a 
separate line. Generous spacing should be 
made, and indentation can be put to good 
use- One brief— and only one— that we have 
come across, had a line at the top of each 
page, stating the contents of the page ; this 
is especially useful in referring to summaries 
of testimony. This matter is just as impor- 
tant as emphasis is in oral argument One 
of the ablest lawyers in this State is a great 
sinner in this respect, and in perusing his 
learned arguments, while we always envy 
his mental powers and his command of case 
law, we never envy him his notions of 
printing." 
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A case which occurred a short time ago in 
England, at the Chester Assizes, shows the 
inexpediency and injustice of detaining a 
jury for any excessive period in the hope of 
getting a verdict A married woman named 
Cutler had been convicted of perjury, the 
trial lasting fifteen hours, and the verdict 
being found shortly after midnight. The 
presiding judge, Mr. Justice Vaughan Wil- 
liams, sentenced the prisoner to five years' 
penal servitude. The case excited much 
comment, and an effort was made to obtain 
the views of the jury, in order to press the 
Home Secretary for a reduction of the pun- 
ishment One juryman writes : " I was one 
of the five to hold out against the verdict of 
guilty. You will naturally inquire why I 
gave way. One reason was that we had sat 
from 0.30 a»m. until. midnight, and it was of 
great importance that I should be at home 
the following morning. Had it not been for 
that, I would have sat for a week without 
giving way, because I considered that there 
was a doubt in the case, and that the woman 
should have the benefit of it. I did not 
think the sentence would have been more 
than six months at the most" Another 
juryman says : •' I was very reluctant in con- 
victing the prisoner, as there are very grave 
doubts in the case. For myself I was in 
favor of giving the prisoner the benefit of the 
doubt" A third juryman writes : w I think 
there has been a miscarriage of justice. Al- 
though a verdict of guilty was returned, 
many of us were very hard to convince, but, 
owing to the late hour, we felt that a verdict 
must be arrived at As to the sentence, I 
should like it to be considerably reduced or 
entirely cancelled." A fourth juryman says 
that the verdict turned on certain plans of 
premises, and he was so dissatisfied with the 
sentence, that on the following day he went 
to inspect them, and he made up his mind 
at once that, had he seen the premises prior 
to the trial, he certainly would not have 
given a verdict of guilty. He adds explana- 
torily: "The jury were about equally 
divided, but none were strongly against the 
prisoner" 



OOUR SUEfcRIEURE— RICHELIEU. 

Coram Routhier, J. 

F. X. Bbeaed dit Lbpine v. Al. Barrette et 
aL, et H. Lambert et al., adjudicataires, 
et Jean 8alva8, requerant nullite de 
decret 

Dicret — Demande en nulliti. 

Juge: — la Que la premiere condition rer/uist; 

pour attaquer le dicret, c*est d* avoir iti cr&- 

ancier lors du dicret. 
2a Quele transport d'une criance au requerant 

doit avoir iti signiJU au ou accepti par hr 

saisi, dibiteur. 
3a Que le said et ses crianciers doiventfaire la 

demande en nulliti de dicret dans Vannfe 

qui suit le dicret 
4o. Que Vadjudicataire n'est pas astreint & cette 

derniere regie, d cause des vices de la 

proprUti vendue et des causes d'iviction </ui 

peuvent n'ttre connus par lui queplusieurs 

annies apres le dicret 
5a Que le fait de disinthesser un criander d 

encherir, en achetant sa criance n'est pas 

illicite et ne rend pas le dicret nul. 

Routhier, J. : — 

Cette cause est venue devant moi sur une 
requite en nullite de decret Un immeuble 
appartenant aux dgfendeurs a gte vendu en 
cette cause le 20 avril 1869, et adjuge a H. 
Lambert et al. pour la somme de $5,425. Le 
requerant demande la nullite* de ce decret, 
parce que lors de cette venfe, les adjudica- 
taires auraient par dot et artifices ecarte* les 
encherisseura, et notamment se seraient en- 
gages a payer Anselme Roberge et T. Chene- 
vert, deux cr£anciers, A condition qu'ils n'en- 
che>issent pas. Le requerant alleguant 
comme titre de creances deux transports a 
lui consentis depuis le decret par Chs Forno- 
ret pour $400, et par C. L. Armstrong pour 
$350. 

Les adjudicataires contestent la requete et 
alleguent : la Que le requerant n'est pas et 
n'gtait pas lore du decret, creancier des d£- 
fendeurs, et qu'il n'est pas encore legalement 
saisi des creances & lui transporters, les trans- 
ports n'ayant pas 6te* enregistres ni signifies, 
et qu'il ne fait pas voir que sa creance re- 
monte & lepoque du decret 
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H nV a pas de doute que la premiere con- 
dition reqnise pour attaquer le decret c'est 
i'avoir 6te* creancier lore du decret, et le re- 
jierant doit faire voir que ses auteurs etaient 
cr^anciere alors et qu'il est aujourd'hui saisi 
3e lears cr6ances. 

La requite me parait insuffisante sous ce 
rapport, an moins en ce qui'concerne le trans- 
port deCL. Armstrong, car lo« le reque>ant 
a alldgae pas que ce dernier transport ait et6 
signing on accepte, et des Iots, il n'appert a 
La. face de la requite aucun lien de droit entre 
45 reqnerant et lea dgfendeurs ; 2o. le titre de 
cTtance de C. L. Armstrong n'eat ni allegu6 
^ffjaamment, ni produit. Or, ce titre seul 
et&blirait que C. L. Armstrong etait chan- 
cier lors dn decret 

Relaiivement an transport de C. Forneret, 
ks allegues de la requete sont plus complete, 
mais encore tres vagues. On n'y voit pas 
poor quelle consideration, ni en quel endroit, 
ni devant quel notaire Tobligation y men- 
tioonee ae*te consentie, rion plus que le trans- 
part alt ete accepts par les d&fendews. 

Keanmoins, comme cette insuffisance d'in- 
fjrmation est un vice de forme qui ne saurait 
fctre invoqae* au merite, et comme le requ6- 
rant re&re d'ailleurs au transport et a l'obli- 
ration et les produit pour completer sa re- 
late, noasleconsid&rerons comme creancier 
legitime des defendeurs, pour $400, montant 
du originairement a Chs. Forneret 

Mais ici se presente une autre objection: 
Le requgrant, tout en ayant la saisine de la 
zrg&nce de C. Forneret, a-t-il aussi de plein 
droit Taction en rescision que pouvait ex- 
eroer, all y avait lieu, Chs. Forneret lui- 
o^ae? En d'autres termes, Taction en nul- 
lite ne devait-elle pas etre expressement 
transportee au requlrant et ce transport al- 
lege? Dans Tancienne jurisprudence la 
question pouvait etre douteuse,' et Rousseau 
de Laoombe etait d'avis que la cession mgme 
des droits et actions ne comprenait pas de 
droit les reidndantes et reseisoires (Voir trans- 
port No 6), mais aujourd'hui en pense diffe- 
remment parce que les rescindantes et resci- 
tdre$ ne sont pas des actions tenant d taper- 
totfme, et qu'etfes doivent suiyre la creance, a 
moins de restrictions de la part du c6dant 
Voir Duvergier, vol. 1 (vente), No 222. 
Troplong, vente, No 916. 



Marcade, sur Tart. 1692. 

Dalloz, vente, No 1718. 

D'ailleurs les transports allegues dans la 
presente cause contiennent expressement les 
droits rescindants et reseisoires des cedants. 

2o. Que les transports auraient du etre si- 
gnifies aux adjudicataires ; mais cette pre- 
tention est insoutenable en droit 

3o. Que le. requerant a presents sa Semande 
en nullitf de dicret apres les deiais fixes par la 
loi, c'est-a-dire plus d'un an apres le decret, 
et qu'il etait alors dechu de ce droit 

Cette question tres importante se presente, 
je crois, pour la premiere fois devant les tri- 
bunaux de ce pays, et pour la decider, je n'ai 
guere autre chose devant moi que le texte 
des arts. 714 et 716, de notre Code de Proce- 
dure. Car la procedure moderne en France 
est toute differente de la n6tre, en matiere 
de decret, et Tancienne procedure francaise, 
quoiqu'elle se rapprochat sensiblement de la 
n6tre, en dififerait par plusieurs points im- 
portants. 

En lisant d'abord avec soin Tart 714 C. P. 
C, on voit qu'il y a deux especes de de- 
mandes en nullity de decret, donnees a 
deux classes de personnes. La premiere ap- 
partient au saisi et a ses creanciers et peut 
etre basee sur les moyens enonces sous le 
No 1 ; et la seconde appartient a Tadjudica- 
taire dans les cas mentionnes sous le No % 

La premiere invoque les vices que j'appel- 
lerai intrinseques, du decret; et la seconde 
les vices extrinseques. 

En d'autres termes, la premiere nullity d& 
coule de la vente elle-meme, et la seconde 
de la chose vendue qui n'a pas les qualites 
requises. Ces premisses posees, lisonsmain- 
tenantf Tart 716, et nous y verrons que la 
premiere demande en nullity de decret doit 
etre faite dans Tannee qui suit le dgcret, 
aussi bien de la part des creanciers que de la 
part du saisi. On objecte que Tart 716 ne 
mentionne pas les crianciers. Cest vrai, 
mais n'oublions pas la division faite sous 
Tart 714, et remarquons bien que les crean- 
ciers n'ont de droit qu'autant que le saisi en 
a. Le recours accords au saisi et a ses cre- 
anciers est identique, fonde sur les memes 
moyens, touchant aux vices de la vente elle- 
meme, et quand le saisi est dechu du droit 
de faire valoir ces moyens centre le decret, 
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on voudrait que ce droit subsistat en faveur 
de ses creanciers ? Je ne le crois pas. L'art 
714 C. P. C. n'a fait qu'une application de 
l'art 1031 de notre Code Civil qui donne aux 
creanciers le pouvoir d'exercer lea droits et 
actions de leur debiteur, mais rien de pins; 
et quand leur debiteur n'a plus de droits, ils 
ne peuvent pas en avoir. 

Dans fancien droit, le d 6c ret etait un juge- 
ment, et c'est par un appel qu'on l'attaquait 
Le deiai d'appel etait de dix ans, et en refe- 
rant aux anciens auteure, notamment a Po- 
thier, Proc. Civ., No 659, on voit que ce delai 
etait le mtoe pour les creanciers et pour le 
saisi. 

On comprend qu'il en soit autrement pour 
l'adjudicataire, et cette difference tient a la 
nature des vices qu'il peut invoquer. Com me 
je l'ai dit, ces vices proviennent de la chose 
vendue ; or il est de la nature des choses, que 
les vices de la vente elle-mgme, les illegalitls 
intrinseques du decret soient connus imme'- 
diatement du saisi et de ses cr Sanders. Mais 
les vices de la propria vendue, p. ex. les 
causes d'e>iction, peuvent n'etre connus par 
l'adjudicataire que plusieurs annees aprgs le 
decret. 

De tout ce qui precede je crois avoir droit 
de conclure que la requite en nullite de de- 
cret en cette cause vient trop tard. 

Les adjudicataires ont soutenu de plus que 
les defendeurs ay ant d'abord demands la 
nullity du decret dans I'annee, le requerant 
aurait dd inter venir en cette instance et la 
continuer, les defendeurs l'abandonnant, 
mais non pas faire une seconde demande en 
nullite. Au soutien de cette pretention, ils 
citent Tart 715 C. P. C, mais ces mots'/raw 
d'une seule contestation ne suffisent pas pour 
appuyer leur pretention, et ont une autre 
signification. 

4o. Qu'ils n'ont commis ni (lot nifraude en 
achetant du sherif, qu'ils ont paye l'immeu- 
ble vendu au-dela du prix ordinaire des terres 
vendues par decret, et de sa juste valeur, et 
que si le dit immeuble etait revendu aujour- 
d'hui,il n'atteindrait pas le chiffre que les ad- 
judicataires ont paye. 

Coinme on le voit, nous entrons ici dans le 
vif de la question, dans le merite memo de 
la requite en nullite de decret, et c'est ici sur- 



tout que le requerant doit faillir, dans l'opi- 
nion de la Cour. 

Pour reussir sur sa requite, le requerant 
devait etablir: lo. Que sa creance eut ete 
payee si I'immeuble avait ete vendu plus 
cher. 2a Que Pimmeuble vaut plus que le 
prix d'adjudication, et que sans le fait re- 
proche aux adjudicataires, il aurait ete vendu 
un plus haut prix. 3a Que le fait reprocbe 
aux adjudicataires constitue un dol et une 
fraude aux termes de la loi. 4o. Qu'il en est 
resulte un prejudice grave aux creanciers et 
notamment au requerant, et que leurs inte- 
rets seraient sauvegardes si le decret etait 
annuie. 

Examinons successivement ces quatre 
points : — % 

lo. Nous disons que le requerant devait 
demon trer qu'il eut ete pay6 si I'immeuble 
eut ete vendu plus cher. En effet, sans cette 
preuve je ne vois pas l'inter6t qu'il peut avoir 
a attaquer le decret, et c'est un principe fon- 
damental que l'inte>6t est la mesure des ac- 
tions et que c'est la premiere chose qu'il faut 
etablir. Or, le requerant n'a fait aucune 
preuve demon trant son inter^t II n'a pas 
allegue ni prouve qu'il eut hypotheque et 
que cette hypotheque occupat un rang avan- 
tageux ; il n'a produit ni le certificat du t& 
gistrateur ni le rapport de distribution, les 
deux [seuls documents pouvant etablir sa 
chance d'etre paye si le prix d'adjudication 
eut ete plus eieve. 

II me semble qu'il serait injuste de boule- 
verser et aneantir tons les droit* acquis qui 
sont resulted du decret et du jugement de dis- 
tribution faits en cette cause, sans savoir si 
celui qui demande ce renversement en bent- 
ficiera. 

2o. Le requerant devait prouver que la 
terre valait plus que le prix de vente ; car 
vainement voudra-t-on attaquer nn decret 
parce qu'un encherisseur a eteecarte, si d'ail- 
leurs la propriete a ete vendue a sa valeur. 
Le legislateur a vouin qu'elle ne fut pas* sa- 
crifice ; mais il n'a pas pu vouloir qu'elle fut 
vendue au-dela de sa valeur. Or, le reque- 
rant n'a certainement pas prouve en cette 
cause que I'immeuble valut plus que le prix 
d'adjudication. Au contraire, il est parfaite- 
ment etabli que sa valeur au comptant etait 
lors du decret d'environ $5,000, et lea adjudi- 
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e Moires ont pay 6 $5,425- Pour les adjudica- 
taires valait plus que pour d'autres, parce 
qu'il est contigu a leurs proprietes. II est 
prourg du reste qa'il y avait sept ou huit 
ench&risBeurs. 

So. Le requlrant a-t-il raison de dire que 
las adjudicataires ont icarti les encheres par 
dciei artifices t Nan. II faut respecter la li- 
berty dee encheres, c'est vrai; maisil faut 
aosBi respecter la liberty du commerce, et le 
droit qu'a tout citoyen de chercher son inte- 
retetde se proteger dans les affaires qu'il 
<oaduit En examinant avec soin toutes 
les circonstances de cette affaire, je suis d'avis 
que les adjudicataires ont agi de bonne foi, 
an grand jour et qu'ils n'ont pas ecarte un en- 
chejisseurpar dol, mais qu'ils ont seulement 
desurteresse* un crgancier en achetant sa cr£- 
anca Or, je ne vois la rien que de legitime. 
H me paratt av£re d'ailleurs qu'en agissant 
ainsi les adjudicataires ne voulaient pas 
acheter a vil prix, mais voulaient seulement 
ne pes payer plus que la valeur. 

En France, l'acte des adjudicataires serait 
beauooup plus difficile a jostifier parce que la 
loi y est excessivement severe en matiere de 
decret L'art 412 du Code penal francais, 
apres avoir declare passibles de prison et 
d'amende, ceux qui par voies de fails, violences 
ou menaces entravent la liberty des encheres, 
tjoute: "La m6me peine aura lieu contre 
"ceux qui, par dons ou promesses, auront 

* ecarte' les encherisseurs.'' 
Bemarquons bien toute la distance qui si- 
pare ici la loi franchise de la notre. La pre- 
miere condamne les donset prowesses, et la se- 
conde ne condamne que le dol et les artifices. 
Or, qu'eslrce que le dol ? Labeon Pa defini : 
" Omni* cattiditas, fallacia, machinatio, ad oir- 
" cmveniendum, faUendum, decipiendum alte- 

* rum adhibita 9 "et cette definition a ete ad- 
mise par tous les auteurs de droit francais. 
lB6darride, Dol etFraude, vol. 1, p. 4, Nos 15 
etl& 

Pour qu'il y ait dol il faut done des man - 
otore* et des artifices qui soient de nature a 
tromper. II faut en outre que ces mancevres 
aient r£ussi a tromper ; et comine dit Bedar- 
ride, No 37, U U dol riexiste que lorsqu'U y a fait 
" HHdU chez Tun, prejudice chez Vautre." Or, 
je le demandeou est dans la presente cause, 
It fait UHcite t L'achat d'une creance qui vous 



est propose est-il un acte illicite enlui-m&ne ? 
Certainement non. Deviendrait-il illicite 
parce qu'il serait fait a l'occasion d'un d£cret ? 
Non encore, si la loi ne le declare pas expres- 
s&nent En France, elle le declare expresse- 
ment illicite par ces termes dons ou poornesses 
qui pourraient atteindre le fait reprochg aux 
adjudicataires en cette cause. Mais dans 
notre droit, ce fait ne saurait constituer le 
dol exige* pour l'annulation du decret. 

Mgme en France ou la loi est si rigoureuse 
et si formelle, comme on l'a vu, il a &t6 jng£ 
que le fait par un creancier inscrit de renon- 
cer a surencherir, moyennant l'engagement 
pris par 1'adjudicataire de lui payer sa cre- 
ance, ne constitue pas le delit d'entrave a la 
liberty des encheres, (Dalloz, Rep. Vo. Vente 
publique d'immeubles No. 2231), et encore: 
" Que la convention faite entre deux ench§- 
risseurs de ne pas encherir le lot qui est a la 
convenance de Tun d'eux est licite," Dalloz, 
No 2227. Ces deux cas ressemblent extraor- 
dinairement a celui qui nous occupa II con- 
vient d'ajonter que plusieurs arrets contraires 
ont ete rendus. 

II me semble done incontestable que dans 
notre droit le fait de deainteresser un chan- 
cier a encb^rir, en achetant sa creance, n'est 
pas illicite etne rend pas le decret nul. 

4o. La chose devient plus claire encore si 
nous en venons a la seconde condition re- 
quise pour constituer le dol, e'est-a-dire le 
prejudice canse. Comme le demontrent tr&s 
bien Bedarride, Nos 37 et 38, et Dalloz, No. 
2217, il faut que le but qu'on voulait atteindre 
par le dol ait ete atteint et le prijudice cause*. 
Solon, vol. 1, p. 275 et 279. 

Le requerant devait done prouver ici lepri- 
judice accompli, e'est-a-dire que 1'adjudicataire 
a paye l'immeuble moins que sa valeur. Or, 
sa preuve sur ce point fait compl6tement de- 
faut et le confraire est etabli. 

Neanmoins, supposons pour un instant 
que le prejudice ait ete cause, et que le reque- 
rant pour sa part en ait souffert, l'annulation 
du decret pourra-t-elle remedier au mal et 
sera-t-elle une reparation du prejudice cause ? 
Pour cela il faudrait que l'immeuble put 
etre revendu plus cher qu'il ne l'a ete ; or, la 
preuve etablit le contraire peremptoirement. 

D'apr^s les faits prouves, il est constant 
que l'annulation du decret lo, ne servirait 
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pas au requerant et ne lui procurerait paa le 
paiement de sa creance; 2o. causerait un 
prejudice grave a tous lea creanciers qui ont 
6t& colloques. 

Pour toutes ces raisons la requfite en 
nullite de decret doit 6tre renvoyee avec d6- 
pens. 

Requite renvoyee. 
(ca.) ^^^^^^^^ 

FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act.] 

CHAPTER XII. 

Pbocbbdings on Policies. 

[Continued from p. 134.] 

Indication of payment does not benefit the 
indiqui often. Pothier, ObL DSfaut de lien 
ia often objected. 

Payment of losses is to be made to the 
bearer of policies reading to bearer. But if 
the loss be payable otherwise, payment is to be 
made to the proper parties, the person really 
damaged. Fire policies are not, however, 
payable to bearer merely from possession by 
him of the policy, as may be the' case in ma- 
rine policies. No. 572, Tropl. Mandat. 1 " 

A insures, loss payable to B. B may sue, 
so may A, if B consents. 2 

A creditor, like an assured, cannot divide 
and assign his claim in portions, so as to 
subject the debtor (say an insurance com- 
pany) to several suits on one contract 3 

Oodin et al. v. London Ass. Co., 1 Burr,, was 
an action in the name of three insurance 
brokers. The person really interested was 
John Tamesz. The policy read in favor of 
plaintiffs, in their own names as for and in 
the name of all others to whom the same 
might appertain. 

Insurers insure H. & D. C, or whom it may 
concern ; loss, if any, to be paid to H. & D. 
C. After loss H. & D. C. may sue ; never 
mind who may be interested with them. 
Jeff. Ins. Co. v. Colheal, 7 Wendell. 

1 Marine polioies are oalled negotiable instruments 
by Troplong. 

2 5 Piok. 76 : 18 Pick. 53 ; 7 Wendell's Rep. 82. 

3 Levari v. Queen Ins, Co., 18 L. C. Jurist (A.D. 
1874). A separate action brought by one of fire 
assignees was dismissed on demurrer* J 



If trustees of T. B. insure goods and the 
insurance money be stated to be paid (in 
case of loss) to T. B. After a loss the trustee 
alone cannot sue. Brown et al. v. Hartford 
Ins. Co., Law Reporter of 1858. 

When an agent insures, the action may be 
brought in his name, but he ought to state 
who were the real parties in interest at date 
of the policy and of the loss. Munson v. New 
England Ins. Co., 4 Mass. R., was an action 
by an agent in his own name. 

But the real owner may sue upon a policy 
effected by his agent Lazarus v. Oomm. Ins. 
Co., 5 Pick., was an action so brought 

In Lower Canada, if an agent' insure, the 
principal must sue. 

If trustees insure in Lower Canada, the 
cestui que trust alone could not sue, probably, 
for want of privity of contract; those who 
made the contract ought to sue, and the ces- 
tui que trust might be joined, and each could 
join in giving a receipt and discharge to in- 
surers. But the trustee could assign claim 
and policy (after loss) to cestui que trust See 
Browning v. Provincial Ins. Co. 

In England in a declaration upon a policy 
under seal, the policy should be recited ver- 
batim, together with all the proposals and 
conditions to which it refers, constituting a 
condition precedent, and any material vari- 
ance or omission will be fatal The declara- 
tion should also state that the plaintiff, at 
the time of making the policy, and from 
thence until the loss and damage, was inter- 
ested in the goods or premises mentioned in 
the policy to the amount and value of the 
sum claimed; it should also state the loss 
by fire, and that the fire did not happen by 
any invasion, etc. (or by any of the excepted 
cases), and that the plaintiff thereby sus- 
tained a loss and damage to the amount of 
the sum claimed. It should also state his 
compliance with the conditions previously 
recited, and his payment, and the acceptance 
by the defendants of the premium, and that 
the stock and funds of the company are suf- 
ficient to pay to the plaintiff the amount of 
damages sustained by him. He should then 
aver the breach, that he hath not in any 
manner been paid or made good his damage, 
but that the same is unpaid ; that the de- 
*endants have broken the covenant made 
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with the plaintiff and the damages are gen- 
erally laid at a sum somewhat larger than 
the 8am insured for. 

When the policy is not under seal, assump- 
sit is the proper .form ofc action to he brought 
upon it against the insurers; and as the action 
in such case is founded on a particular and 
express undertaking made upon a consider- 
ation, upon which the law would not, by 
necessary implication, raise the promise 
specified in the policy, the plaintiff must de- 
clare specially upon it The contents of a 
declaration upon such a policy are much the 
same, except in matter of form, as before 
stated to be essential to the declaration upon 
a policy under seal, and, as in the latter kind 
cf policy, the contract must be set forth with 
precision, and any material variance or omis- 
sion will be equally fatal. 

In the case of the Provincial Insurance Com- 
ymy of Canada v. Leduc, 1 the Judicial Com- 
mittee of the Privy Council held that an 
■gent who insures for another with his 
authority may sue in his own name. Leduc 
insured in his own name the total subject 
i 263. Service of process. 
Service of process is allowed to be made 
on an agent of a foreign corporation. 2 

The Court of Review in Montreal 3 dis- 
missed the plaintiff's action against the 
Mutual Fire Insurance Company of Stan- 
stead and Sherbrooke because of the process 
being served on a man in Bedford district, 
called agent but who was not 

Where a policy was issued in Upper Can- 
ada, it was held that service in Montreal, at 
an office there, is not sufficient, the company 
being an Upper Canada one and the head 
office being in Upper Canada. 4 But a 
foreign insurance company may be sued by 
service of writ for it at an agency within 
Lower Canada, and such company on such 
service may be condemned to pay the amount 
of a policy issued by it at another agency in 
Upper Canada. 5 

1 Privy Council, 26th June, 1874. 

r. Mutual Fire Ins. Co. of New York, 



A.D. II 

* Pattmm v. Mutual Fire Ins. Co. of Stanstead and 
bhtrbrooke, December, 1870. 

* MePhermmet al. v. The Inland M. In*. Co., Superior 
C«art, Montreal. 

*3Ix>wer Canada Jurist. Chapman v. Clarke and 
The Unity X. Ins. Co. Bat ruled (later) in Review. 



In Vezina v. New York Life Ins. Co., 1 the 
defendant's home is New York ; # they granted 
a policy dated there ; they have an office, 
the principal office for Quebec Province, in 
Montreal} also one in Quebec. At Quebec 
they were applied to for a policy, and for- 
warded it to Montreal, and granted the New 
York one; and the policy, reads to have 
issued upon statements and representations 
submitted to the officers in New York. Pre- 
mium was paid in Quebec — to be sent to 
New York. Process has been served at the 
defendant's office in Montreal, and they have 
been summoned to appear in Quebec. But 
nothing shows the policy to have been made 
in Quebec. So as the right of action has not 
originated in Quebec, and service of sum- 
mons has not been in Quebec district (the 
Code of Procedure being to govern) the de- 
clinatory exception was maintained, with 
costs. 

Service on a foreign insurance company 
was allowed to be good where it was made at 
an agency in Montreal, though the contract 
was to pay elsewhere. 2 

A debt contracted in a foreign country is, 
of course, not exclusively payable there. 
Story, ch.viii. But if stipulation be, limiting 
to a particular place of payment, and the 
debt have been contracted in that place, 
semble it cannot be enforced here. Unless 
the suit be particular, seizing property here, 
as for insolvency, or fraud of debtor. 
? 264. Proof of averments. 

Where there is an averment in the de- 
claration which is not necessary to maintain 
the action, the plaintiff is not bound to 
prove it; as where in debt on a policy of in- 
surance the declaration set forth an agree- 
ment in the policy that if any dispute arose 
it should be referred to arbitrators to be 
chosen, one by each party, and averred that 
it had not been referred, but that without 
default of plaintiff; at the trial plaintiff did 
not prove that he ever named a referee, and 
therefore it was objected that he had not 
proved his declaration. But on a case re- 
served, the Court held it to be no part of the 
contract, but a collateral agreement, there- 
fore not necessary to be set out in order to 



*s 



£ril, 1876, Quebec Superior Court, 
u C. Jurist, 159. 
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entitle the plaintiff to his action, and there- 
fore not necessary to be proved. 1 In 1 Went 
PL p. 470, is Oldham v. Bewicke. The de" 
claration averred readiness always to sub- 
mit to arbitration. See Buller's N. P., p. 
167. 

The plaintiff alleging that he furnished 
proofs and certificates ; and having done so, 
is he bound to prove the authenticity of the 
signature of the Justice of the Peace to " par- 
ticulars of loss/' etc. ? 1 GreenL, pp. 6, 7. It 
was judged not, in February , 1873, in the 
Court of Review, Montreal, in Lafaye v. Lon- 
don, Liverpool & Olobe Ins, Co., where it was 
held that prima facie the signature is authen- 
tic. 

- In an action against an unincorporated in- 
surance company the plaintiff says that he 
is to be paid out of the funds of defendant 
company; but he need not aver that the 
funds are sufficient to pay, or the company 
well able to. 2 

A claim on a policy is for damages un- 
liquidated,— the policy is only a contract of 
indemnity ; therefore arrest can't be before 
a verdict, or at any rate an adjustment, in 
England. 3 

Semble, therefore, interest ought not to be 
from the fire. In one case interest was 
allowed by Buller, J., but I believe he was 
thought to have done wrong. 4 

But now, since the Code of Procedure in 
Lower Canada, arrest may be for unliquidated 



When you come to sue an insurance com- 
pany, you must declare on the policy ; but if 
it be lost you cannot. In this case registers 
of the insurer may be called for ; if there be 
none, parol proof may be made of the policy 
once having been, loss of it, and plaintiff's 
damages, says Pothier, Ass. 

Can the company insist on any bond of 
indemnity before paying f Semble no ; the 
. decree of the Court that they pay the money 
is all the indemnity they are entitled to. 5 

1 Kill V. Eollintcr (1743), 1 Wils. 129. 

2 Ourney v Rawlins, 2 Mees. & W. 
8 Lear v. Heath, 5 Taunt. 

4 Per Ellenborough, 1 Camp., p. 50; and Bee p. 427, 
2 Camp. 
6 Crokatt v. Ford, Jurist of 1856, p. 433. 



APPOINTMENTS. 

15th April, 1891. 

Edward Jarvts Hodgson, Q.C., of Charlottetown, 
Prince Edwa rd Island, to be Master of the Rolls in 
Chancery and an' Assistant Judge of the Supreme 
Court of Prince Edward Island, vice the Honourable 
Mr. Justice Peters, resigned. 

John Crkasor, Q.C.. of Owen Sound, Ontario, to be 
Judge of the County Court of the County of Grey. Ont. 

Frank John Lbslik, Solicitor, of 15 Union Court, 
Castle Street^ in the City of Liverpool, England, to be 
a Commissioner for administering oaths in the Supreme 
Court and in the Exchequer Court of Canada. 



INSOLVENT NOTICES, Ac. 

Quebec Qfftoud Gazette, April 25. 

Judicial Abandonment*. 

Joseph Bellavance, trader, SL.Fabien, Rimouski, 
April 17. 

William Depokert, saloon-keeper, Montreal, April 
18. 

Lane & Boissonnault, boot and shoe manufacturers, 
Quebec, April 21. 

Alfred Pomminville, hotel-keeper, Montreal, April 
15. 

Curators appointed. 

lie George Bradford, trader, township of Chatham. 
— W. J. Simpson, Lachute, curator, April 20. 

Re Lyman H. Deriok, Noyau*— J. MoD. Hains, 
Montreal, curator, April 16. 

Re Desaulniers Freres & Co., Montreal.— David 
Seath, Montreal, curator, April 15. 

lie D. Gingras, St*. AngMe.— Kent & Turootte, 
Montreal, joint curator, April 17. 

He Joseph Leon Lamarohe, St. John's.— David 
Seath, Montreal) curator, April 21. ' 

lie L. A. Lavallle, grocer, Joliette.— J. B. A. 
Riohard, Joliette, curator, April 18. 

Re Jean Lerouz, St. Joseph de Soulanges.— A. La- 
marche and L. S. Olivier, Montreal, joint curator, 
April 21. 

Re Lonergan Brothers, Montreal.— A. Lamarche, 
Montreal, curator, April 23. 

Re Ferdinand Riohard, leather merchant} Quebec. — 
N. Matte, Quebec, ourator, April 20. 

lie N. T4treault, Jr.— C. Desmartoau, Montreal, 

ourator, April 21. 

Dividends. 

Re George Baptist, Son k Co., Three Rivers.— Divi- 
dend, payable May 12, J. Macintosh and G. Hyde, 
Montreal, joint curator. 

Re A. A. Chapdelaine, Sorel.— First dividend, pay- 
able May 12. A. A. Taillon, Sorel, curator. 

Re Raoul Lavoic, hardware merchant, Quebec — 
First and final dividend, payable May 11) H A. 
Bedard, Quebec, curator. 

Re Robert T. McArthur, Brownsburgh.— First and 
final dividend, payable May 15, G. J. Walker, La- 
chute, ourator. 

Re L. H. Paquin, Sorol.— Final dividend, payable 
May 12, A. A. Taillon, Sorel, ourator. 

Separation cu to property. 

Georgianna Bdlair v«. Joseph Leoompte, inn keeper, 
Montreal, April 15. 

Marie L. E. Carpentier vs. Philippe Ethier dit La- 
malice, Montreal. April 10. 

Amanda Chapdelaine dite La Riviere vs. Ernest 
Ncveu, grocer, Montreal. April 21. 

Delia C hay or vs. F. X. Roy, saddler, Montreal, 
April 8. 

Basilice Gosselin vs. Adelard Charpentier, plumber, 
Montreal, March 21. , 

Marie LcVoaque vs. Dominateur Collin, trader, 
Montreal, April 21 
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An excellent principle, says the London 
Las: Journal, is adopted by Lord Herschell 
;n introducing a bill for codifying the law 
relating to the sale of goods. If the whole 
of the law of contract were codified, this bill 
would form a single chapter in the code. 
By the passing of such bills, therefore, 
gradual steps are being taken towards the 
establishment of a complete code of law- 
The billy he tells us, is drafted on the same 
lines as the Bills of Exchange Act of 1882. 
It endeavours to reproduce as exactly as pos- 
sible the statutory and common law rales 
relating to the sale of goods, leaving fonin- 
trodoction at a later stage any amendments 
tbst may seem desirable. The bill is almost 
entirely a reproduction of the common law. 
With the exception of the Statute of Frauds, 
the legislative enactments relating to the 
sale of goods deal only, Lord Herschell re- 
minds us, with isolated points of not much 
aoeral importance. In so far as such enact- 
ments deal solely with the law of sale, they 
We been reproduced in the bill, but where 
% relate mainly to some different subject- 
matter, and deal only incidentally with the 
kw of sale, or where they affect only certain 
specified classes of goods, they have been 
covered by saving clauses. In accordance 
*ith the principle of the bill, no attempt is 
cude to reproduce the effect of cases which, 
iboogh arising out of sales, merely illustrate 
principles common to the whole law of sim- 
ple contracts. The bill does not extend to 
Scotland, the law of that country on the sub- 
ject diflering in many important respects 
from that of England. 



A writer in the Green Bag, under the head 
u Cariosities of Bracton," cites the reasons 
given by Bracton for composing his cele- 
brated work, in the course of which he says : 
"Bat since it often happens that the laws 
and customs of this kind are drawn into an 
■boss by foolish and ignorant persons who 



mount the judgment seat before they have 
learned the laws, and who stand in doubts 
and are many times perverted in their opi- 
nions, and who decide causes rather accord- 
ing to their own arbitrary opinion than by 
the authority of the laws, therefore for the 
instruction at least of the younger, I, Henry 
de Bracton, have directed my mind to a care- 
ful scrutiny of the ancient judgments of just 
judges, not without vigils and labour, and I 
have compiled their acts, counsels and re- 
sponses, and whatever I have found worthy 
of note, in one summary, in the order of titles 
and paragraphs, without prejudice to a better 
opinion, commending those writings to per- 
petual memory, and asking of the reader 
that if he should find anything superfluous 
or amiss in this work he will correct and 
amend that error, or with conniving eyes 
pass it by, since to hold everything in perpe- 
tual remembrance and to sin in nothing, is 
more divine than human." 



The writer impresses upon those about to 
assume judicial honours the responsibilities 
of their position, and indicates that a warm 
corner is reserved for those who transgress : 
— " When it becomes the duty of any one to 
render judgments and become a judge, let 
him take heed to himself, lest by judging 
perversely and contrary to the laws, either 
through importunity, or reward, or some ad- 
vantage of temporal gain, he should thereby 
prepare himself for the pains of eternal sor- 
row, and lest he shall find himself taking 
vengeance in the day of the wrath of that 
God who has said, 'vengeance is mine and I 
will repay it* ; and when the kings and 
princes of the earth weep and wail, when 
they see the son of man, by reason of the 
fear of his torments, where gold and silver 
are of no avail to liberate them. But if any 
one fears not that trial, in which the Lord 
shall be accuser, advocate and judge, but 
from whose decrees no appeal may be taken, 
because the father has given all judgment to 
his son, who closes and none can open, and 
who opens and none can close. O ! that rigid 
scrutiny, in which not only the actions, but 
even every hateful word which men have 
unjustly spoken, shall be rendered an ac- 
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count of, Who therefore shall be able to 
flee the wrath to come ? For the son of man 
shall send his angels, who shall collect all 
that gives offence, and all those who do ini- 
quity, and shall bind them up into bundles 
for burning, and shall cast them into a fur- 
nace of fire, where there shall be weeping 
and gnashing of teeth, groans and howls, 
wailing, grief, and torment, noise, clamor, 
fear and trembling, sorrow and labour, heat 
and stench, darkness and anxiety, cruelty 
and harshness, calamity and distress, poverty 
and mourning, oblivion and confusion, twist- 
ingB and prickings, bitterness and terrors, 
hunger and thirst, cold and a furnace like 
heat, sulphur and burning fire forever and 
ever. Therefore, let each one beware that 
judgment, where the judge is terribly scruti- 
nizing, intolerably severe, greatly offended, 
vehemently angry, whose sentence is immu- 
table, whose prison is one from which there 
is no return, whose torments are without end, 
without interval and without relaxation, 
horrible torturers who never weary, never 
pity, fear of everything throws into confusion, 
the conscience condemns, the thoughts re- 
prove, and escape is impos8ible,wherefore St. 
Augustine exclaims, ' O how very great are 
my sins.' Wherefore, when any one shall 
have God the just for judge and his con- 
science for a witness, he need not fear any- 
thing unless it be his own case." 



NEW PUBLICATIONS. 

Thb Bills of Exchange Act, 1890, 
by D. Girouard, Q.C., M.P., and D. H. Gir- 

ouard, B.A., B. C. L.— Montreal, J. M. 

Valois, publisher. 
This is the third work on the Bills of Ex- 
change Act which we have had occasion to 
notice ; but although the number of com- 
mentaries may be rather embarrassing to 
the profession at large, there can be but little 
doubt as to the choice of the practitioner in 
this Province. The subject is not new to Mr. 
Girouard, his first venture in the field of legal 
literature being an " Essai sur les Lettres de 
change et les Billets promissoires," publish- 
ed as far back as 1860. As a member of the 
House of Commons he had occasion to par- 
ticipate in the discussion of the bill in com- 



mittee, and he was therefore in a favourable 
position for reviewing and commenting upon 
the text of the law. With the assistance of 
his son, whose name also appears on the title 
page, he has now produced a work of great 
value to the profession. The extent of re- 
search necessary is indicated by the large 
number of decisions cited, over two thousand 
cases being referred to. Some interesting 
information, it may be observed, is given in 
the introduction relating to the number of 
decisions. Chalmers, in his work on Bills of 
Exchange, found that 2,500 judgments in 
England had been thought worthy of being 
reported. In some of the later American 
works no less than 11,000 precedents appear ; 
while the Canadian jurisprudence is repre- 
sented by some 2,000 cases scattered through 
the reports of the. different provinces. In 
France, on the other handy where the laws on 
bills of exchange and promissory notes have 
been codified, first in 1673 by the Colbert or- 
donnance, and secondly and more perfectly 
in 1807, by the Code de Commerce, the num- 
ber of reported cases, it is said,does not exceed 
fifteen hundred. 

Besides fulness of citation, the present 
work contains some valuable matter not to 
be found in its predecessors. The debates in 
the House of Commons in 1889 and 1890 
are reprinted in full ; also the debates in the 
Senate in 1890. The observations of the codi- 
fication commissioners in this Province are 
also given, together with the text of those 
articles of the Code which relate to bills and 
notes, and a table of the repealed Canadian 
and provincial statutes. The subject is thus 
exhaustively treated, and the result is a 
work which affords the lawyer the most 
thorough assistance in his researches. 

Foukth Annual Report of thb Intbbstatb 
Commerce Commission, 1890.— Washing- 
ton, Government Printing Office. 
A very valuable feature of this volume is 
Appendix B., containing a statement or re- 
port of important points decided by the com- 
mission since its organization, arranged 
alphabetically. The report also contains a 
large amount of information relating to trans- 
portation and kindred subjects, the whole 
forming a volume of 448 pages. 
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SUPERIOR COURT— MONTREAL* 

Donation— 14-16 Vict,, ch. 93— Registration 
substituted for insinuation— Marriage contract 
containing appointment of heirs — Necessity of 
registration after death of person making ap- 
pointment — Minors. 

Rdd:—\. Under 14-15 Vict, ch, 93, a. 4, 
the registration of a donation has the same 
effect as the insinuation thereof under the law 
previously in force, even as to donations 
registered before the passing of the Act and 
not insinuated ; consequently the want of in- 
sinuation cannot he invoked against a dona- 
tion contained in a marriage contract passed 
in 1842, which was duly registered during 
the lifetime of the dunor, hut not insinuated. 

2. Children of the age of majority, who 
bave either accepted their father's succession 
aa universal legatees, or have concurred iu 
the testamentary dispositions made by him 
of his estate by accepting the particular 
legacies made to them, are estopped from 
making any claim under his marriage con- 
tact at variance with the dispositions of the 

3. Gifts made in a marriage contract, to 
take effect only after the death of the donor, 
sach as an appointment of heirs, partake of 
the nature of wills ; and consequently, in 
order to give effect to the appointment of 
heirs against third parties acquiring immov- 
ables in good faith from the legal heirs or 
legatees of the donor, it is necessary that the 
marriage contract containing the appoint- 
ment of heirs be registered in the same man- 
ner as a will, within six months from the 
death of the person making the appointment, 
with a declaration of the date of his death, 
the names of the heirs, and a designation of 
the immovables affected and transmitted 
thereby. 

4. The want of such registration can be in- 
voked even against minors. — Pari et al. v. 
Allan, Wurtele, J., Dec. 10, 1890. 

ArrettatUm et ditention iUlgales — Dommages — 

Maisons de dhordre. 

Jng£:—1. Qu'il y a lieu a accorder des 

dommages exempbures lorsqu'une personne 

en fait arreter one autre poor tenir une 
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maison de desordre, et que cette derniere est 
acquittee de 1' accusation, lorsqueleplaignant 
avait cause probable de porter la plainte, 
mais que sans necessity il demande speciale- 
ment l'arrestation du defendeuret son incar- . 
c£ ration ; ce fait indiquant malice de sa part. 
2. Que neanmoins lorsqu'il y a cause pro- 
bable de porter la plainte aucun dommage 
resultant du proces ne sera accorded— Labelle 
v. Versailles et al, Wurtele, J., 12 dec. 1890. 

Lavage— Journal politique— Direction politique 
— Risiliation. 

Jugi:—l. Que dans un contrat de louage 
d'un journal, organe d'un parti politique, la 
condition que le locateur se reserve la direc- 
tion politique du journal et la nomination de 
son redacteur en chef est une clause essen- 
tielle du contrat, dont la violation entraine 
la resiliation du bail. 

2. Que le fait du locataire de refuser d'em- 
ployer comme redacteur en chef celui qui est 
nomine* par le locateur, et de le remplacer 
par une personne professant des opinions 
contraires au parti politique dont le journal 
etait l'organe, est une violation des conditions 
du bail suffisante pour le faire annuler.— 
Compagnie aVImprimerie, etc., v. Berthiaume, 
Gill, J., 20 dec. 1890. 

Alimentary allowance, Seizure of— Judgment 
granting provisional alimentary allowance to 
wife— Art 558, C. C. P. 

Held:— Thai & provisional alimentary al- 
lowance, granted by the Court to a wife 
during the pendency of her suit against her 
husband for separation de corps et de biens, is 
an " alimentary debt" within the meaning of 
Art 558, C.CP.; and an alimentary allow- 
ance payable to the husband under the will 
of his father, may be seized therefor, though 
declared insalsissoble by the wilL — Perrault v. 
Masson, in Review, Gill, Loranger and David- 
son, JJ., Dec. 30, 1890. 

Carrier — Custody of baggage after arrival at 
place of destination — Responsibility— Burden 
of proof— Evidence of value— Arts. 1063, 
1071, 1872, 1200, 1672, 1675, 1802, 1815, 
C.C. 

Held:— I. A carrier who retains the cus- 
tody of baggage after it has reached the place 
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of destination, and deposits it in a room as- 
signed to unclaimed baggage, is responsible 
for its safe-keeping, and is bound to deliver 
the thing or pay its value, unless delivery 
has become impossible without his act or 
fault 

2. The burden of proving that the loss or 
destruction of the thing has occurred without 
his act or fault is on the carrier, the presump- 
tion being that he is in fault if he fails to de- 
liver the thing. Hence if no explanation 
is given of the disappearance of baggage 
before delivery, the carrier is liable for the 
value. 

3. Proof may be made by the plaintiff's 
oath of the value of baggage lost or destroyed 
while in the custody of the carrier after arri- 
val at place of destination.— Petfanrf v. Cana- 
dian Pacific JR. Co., Pagnuelo, J., Feb. 23, 
1891. 

Hotel-keeper — Necessary deposit — Effects de- 
stroyed by accidental fire. 

Held : — 1. Where a hotel-keeper retains in 
his custody baggage belonging to a traveller 
during his absence from the hotel, and gives 
a check or receipt therefor, it is considered a 
necessary deposit, and his responsibility as 
hotel-keeper still subsists ; and the value of 
baggage so deposited may be proved by the 
oath of the traveller. 

2. A hotel-keeper is not liable for the value 
of effects so retained in his custody when he 
proves that they were lostor destroyed by in- 
evitable accident, such as a purely accidental 
fire, in the confusion caused by which the 
effects were stolen. — McElwaine v. Balmoral 
Hotel Co., Pagnuelo, J., Feb. 23, 1891. 

Summary matters—Notice of inscription for 
proof and hearing— Art. 897a, C. C. P. 
fieW.— That by Art. 897a, C. G P., as 
amended by section 2 of 53 Vict ch. 61, a 
notice of five clear days to the adverse party 
is required of an inscription for proof and for 
hearing immediately after proof in contested 
cases, in summary matters.— Conroy v. Mount, 
Wurtele, J., March 13, 1891. 

Promissory note— Given by wife for debt of hus- 
band — Absolute nullity — Bank discounting 
note in good faith— Art 1301, C. C. 
Held .-—That a promissory note made by a 



married woman, separated as to property, in 
favor of a creditor of her husband, in payment 
of a debt of her husband, is absolutely null ; 
and no action can be maintained thereon by 
a bank which has discounted the same in 
good faith before maturity, in ignorance of 
the cause of nullity. — Banque National* v. 
Guy et al. t Wurtele, J., Feb. 4, 1891. 

Promissory note— Transfer without endorsement 
— Warrantor — Protest. 

Held:—!. Where it is shown by the evi- 
dence that the endorsers of a promissory note 
became warrantors of the maker, before " the 
Bills of Exchange Act, 1890," absence of pro- 
test did not relieve them from liability. 

2. The holder of a promissory note pay- 
able to order has an action against the person 
who transferred the note to him, and who 
accidentally omitted to endorse it, to compel 
him to do so ; but in a suit on a note by the 
holder against the maker, transferor, legal 
proof of the transfer is sufficient, and a judg- 
ment ordering the transferor to endorse the 
note would be superfluous.— Covin v. Rafferly 
et al., Wurtele, J., March 23, 1891. 

Promissory note— Evidence— Art. 2341, C. C. 

Held :— 1. In a suit founded on promissory 
notes or bills of exchange, in the investiga- 
tion of facts recourse must be had to the laws 
of England in force on the 30th of May, 1849. 
(C. C. 2341). 

2. According to the laws of England parol 
evidence is admissible to establish the real 
relationship of the parties to a bill of ex- 
change or promissory note, and the circum- 
stances under which it was endorsed. — 
Northfidd v. Lawrance, Wiirtele, J., March 
26, 1891. 

Saisie-arrit avant jugement—JRecel—Dipenses 
inutUes — GaspiUages. 
Jugi: — Qu'un dgbiteur qui gaspille son 
argent a boire et dans des maisons de man- 
vaise reputation, au lieu de payer ses dettes, 
ne commet pas toute fois l'acte de recel que 
la loi exige pour la saisie-arret avant juge- 
ment — MalletU v. Eihier, en Revision, Gill, 
Mathieu, Wurtele, JJ., 30 mars 1889. 

Exception d la forme— Bref de sommaHon— 
Jour du retour. 

Jugi:—Dsaia une cause non sommaire» 
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qtfil soffit que le bref de sommation ordonne 
andtfendeur de comparaitre a jour fixe, et 
qtfil n'est pas neoessaire que le bref contienne 
tee mots "on le jour jaijdique suivant," 
Putide83 da Code de Procedure Civile Stent 
one antorisation sumsante.— -2tosatitte« v. 
SanleyctaL, Mathieu, J., 16 nov. 1890. 

Constable — Arrestation — Violence— Assaut— 
dU de Montreal — Responsabilitf — Dom- 
magt. 

Jvgi :— 1. Qu'an officier de justice lorsqu'il 
urtte legalement un prisonnier pent repous- 
ser la force par la force, mais qu'il n'a pas le 
droit d'employer tine plus grande violence 
qa'il est neceaeaire. 

2. Que s'il frappe un prisonnier sans n£- 
ceasitG on pins qu'il n'est necessaire, il corn- 
met on assaut injuatiflable. 

3. Que la Cite* de Montreal est responsable 
dela conduite de ses hommes de police dans 
l'exercice de leurs fonctions. — Courcelles v. La 
ftl de Montrial, Pagnuelo, J. r 16 fevrier 
1891. 



Unite de propriite fonciere — Dommages — Ex- 
pertise. 

Jvgi : — Que dans une instance ou les deux 
Parties sont en contestation sur la limite res- 
pective de leurs propriltes limitrophes, Tune 
d'elle reclamant de 1'autre des dommages 
pour empietement, la Cour ne peut nommer 
des experts, avant l'enqugte, pour visiter les 
lieox, examiner les titres des parties, enten- 
dre des temoins, e" valuer les dommages et 
fiure rapport— Dean* v. Descve, Tellier, J., 17 
fev. 1891. 

Cwrateur a un insolvabU — Action — AutorisatUm 
—Exception a la forme — Reddition de compte. 
Jugi .*— 1. Que le curateur aux biens d'un 
insolvable n'a pas le droit d'intenter une ac- 
tion pour recouvrer d'un debiteur une som- 
me d'argent due a l'insolvable, sans y avoir 
6t£ autorise* par les creanciers ou les inspec- 
teurs et le tribunal ou le juge. (C. P. G, art. 
772). 

2. Que ce dlfaut d'autorisation peut Stre 
valablement souleve 1 , comme moyen pr£lim- 
inaire par one exception a la forme ; 

3. Que Ton ne peut par exception a la forme 
demander le renvoi d'une action parce que le 



demandeur au lieu d 'une action assumpsit, 
aurait du en intenter une en reddition de 
compte; ce moyen devant etre soulevg au 
fond et non a la forme.— Kent et al. v. Gravel, 
Pagnuelo, J., 10 nov. 189a 



FIRE INSURANCE. 

(By the late Mr. Justice Machay.) 

CHAPTER XII. 

PROCBBDING8 ON POUCIBS. 
[Continued from p. 144.] 
i 265. Interest on sum assured. 

Interest on the amount insured was 
awarded by the jury from the time it was 
due in Niblo v. N. A. Ins, Co. 1 

In McOUlivray v. Montreal Assurance Co. 
(A. D. 1858) interest was awarded from the 
time of the fire. The jury gave their verdict 
so . Of res could not be made by the insurance 
company before liquidation, and therefore in 
modern France interest is only allowed from 
time of the amount being found, and sum 
due by insurance company is to be assim- 
ilated to damages, says Pouget, p. 573. 

The jury may give damages in the nature 
of interest over and above the moneys re- 
coverable in all actions on policies of insur- 
ance made after the passing of the Act 3 and 
4 William IV, c. 42. a 

An action on a policy is for unliquidated 
damages, per Mansfield, Ch. J., in Lear v. 
Heath* 

A defendant cannot be held to bail for 
such a debt, however clear it may be that he 
will have to pay, and though loss be admit- 
tedly total. 

The party insuring is not, prima facie, en- 
titled to recover interest upon the principal 
sum insured from the expiration of a certain 
period after proof of the death of the assured, 
the policy covenanting to pay a certain sum 
within such certain period after due proof of 
the death of the assured. An action of cov- 
enant was brought upon a policy of insur- 
ance, bearing date the 10th of March, 1819, 

i 1 Sandf . and 2 Hall's N. Y. Rep. 631. 
* P. 609, Ooote on Mortgage. 
» 5 Taunt 
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by which the defendants covenanted to pay 
to the plaintiff £4,000 at the expiration of six 
months after due proof of the death of R. C. 
Burton. The cause was tried before Bay ley, 
J., at the assizes for the county of York, and 
the principal question was, whether R. C. 
Burton's life was an insurable life at thetinie 
when the policy was effected. The learned 
Judge summed up the evidence to the jury 
with reference to that question, no point 
having been then made as to interest ; but 
when the jury returned a general verdict for 
the plaintiff, his counsel then claimed to have 
interest allowed upon the principal sum in- 
sured from the time when that sum became 
due* It was stated in the affidavits that R. 
C. Burton died in April, 1821, and that due 
proof of his death was given to the defend- 
ants, so that the principal sum insured be- 
came due on the 6th of November, 1822, and 
that the interest upon that sum, to the first 
day of Michaelmas Term, 1823, amounted to 
£200- A rule nisi having been obtained for 
increasing the damages by that sum, cause 
was shown.' 

Abbott, C. J.—" It is now established as a 
general principle that interest is allowed by 
law only upon mercantile securities, or in 
those cases where there has been an express 
promise to pay interest, or where such pro- 
mise ie to be implied from the usage of trade 
or other circumstances. It is of importance 
that this rule should be adhered to; and if 
we were to hold that interest was payable in 
this case, the application of the general rule 
might be brought into discussion in many 
others. Interest was not claimed by the 
plaintiff *s counsel in this case until the Judge 
had concluded his address to the jury upon 
the principal question for their consideration, 
and they had pronounced their verdict upon 
that question in favor of the plaintiff. It 
was then contended, for the first time, that 
the plaintiff was entitled to have interest 
allowed him upon the principal sum secured 
by the policy from the time when it had be- 
come payable, and that point was reserved 
by the learned Judge. The only question 
upon the present rule is, whether the jury 
ought to have been told that they were bound 
by law to give the plaintiff interest from that 
time ; for if it was a matter for their discre- 



tion only, and it was not properly submitted 
to them, there may be a ground for granting 
a new trial, but not for increasing the dam- 
ages. Inasmuch as the money recovered in 
this case .was not due by virtue of a mercan- 
tile instrument, and as there was no con- 
tract, express or implied, on the part of the 
defendant to pay interest, I cannot say that 
the jury ought to have been told to give in- 
terest" 

Bayley, J.— "I am of the same opinion. 
It was once the opinion that money lent car- 
ried interest, and in Calton v. Bragg 1 it was 
so contended, on the ground that the lender 
would otherwise, for the accommodation of 
the borrower, lose the benefit which he might 
make of his capital, and that the lender 
ought in equity to be put in the same situ- 
ation as if he had applied his principal to 
his own use. But this Court held that inter- 
est was not due by law for money lent with- 
out a contract for it expressed, or to be im- 
plied from the usage of trade, or from special 
circumstances. Now if interest be not due 
for money lent, which is to be repaid either 
upon demand or at a given time, it follows, 
that it is not due for money payable within 
a certain time after due proof of the happen- 
ing of a particular event. The circumstance of 
the money having become due in this case 
by virtue of a contract under seal, does not 
make any difference. If it were the inten- 
tion of the parties that the principal sum 
should bear interest from the time when it be- 
came due, that might have been expressly pro- 
vided for in the deed ; but not having been 
done, the law will not imply a contract on 
the part of the defendants to pay interest, 
and consequently the jury ought not to have 
been directed to give interest" 

Holroyd, J.-—" I think that the Judge 
would not have been warranted in directing 
the jury to give interest in this case. It is 
clearly established by the later authorities, 
that unless interest is payable by the con- 
sent of the parties, express, or implied from 
the usage of trade, (as in the case of bills of 
exchange,) or other circumstances, it is not 
due by common law. In De Haviland v. 
Bowerbank 9 2 Lord EUenborough was of opin- 

> 15 East, 224. 
2 1 Camp. 60. 
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km, that where money of the plaintiff had 
come to the hands of the defendant, to estab- 
lish a right to interest upon it, there should 
either be a specific agreement, or something 
should appear from which a promise to pay 
interest might be inferred, or proof should 
begi?en of the money being used; and in 
Gordon v. Swan 1 the same Judge said, that 
the giving of interest should be limited to 
bills of exchange and such like instruments 
and agreements reserving interest In the 
Utter case, although the money was payable 
it a particular day, non-payment at that day 
was held not to give any right to interest 
Independently of these authorities, I am of 
opinion, upon the principles of the common 
law, that interest is not payable upon a sum 
certain payable at a given day. The action 
of debt was the specific remedy by the com- 
mon law for tbe recovery of a sum certain. 
Now in that action the defendant was sum- 
moned to render tbe debt, or show cause 
why he should not do so. The payment of 
the debt satisfied the summons, and was an 
answer to the action. If this, therefore, had 
been an action of debt, the payment of the 
principal sum would have been a good de- 
fence, because the interest is no part of the 
debt, but is claimed only as'damages result- 
ing from the non-payment of the debt When 
indeed the interest becomes payable by vir- 
tue of a contract, express or implied, then it 
becomes part of the debt itself and conse- 
quently it will be no answer to an action of 
debt for the defendant to show that he had 
paid tbe principal sum advanced ; here there 
being no contract, express or implied, to pay 
interest, it was no part of the debt, but could 
only be recovered by way of damages for de- 
taining the debt Inasmuch, therefore, as it 
appears that if the plaintiff had pursued that 
remedy, which by the common law is speci- 
fically applicable to this case, he could not 
have recovered interest, I think that he 
ought not to be permitted to recover interest 
by way of damages in an action of coven- 
ant"— Rule discharged. 1 

> 12 Bast 410. 

, The English rule, that interest is not recoverable 
unless expressly referred by the contract, or the pay- 
ment of it if to be implied from the coarse of dealing 
between the parties, or from the usage of trade, has 



In France interest is given against insur- 
ance companies from date of judicial de- 
mand. P. 169, 2nd part, Dalloz of 1853. 

Le Blanc, J., mentioned with disapproba- 
tion the fact of Butler, J., having allowed in- 
terest on policies of insurance. See 2 Camp., 
p. 427, and so did Lord Ellenborough, p. 51, 
1 Camp. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, May 2. 

Judicial Abandonment*. 

Joseph Grlgoire Cdte\ trader, Grondines, April 27. 

Charles Dubois, trader, Victoriaville, April 21 

Gaspard Germain, Quebec April 29. 
Curatort appointed. 

He Fridolin Barbeau, Montreal.— Kont & Turootte, 
Montreal, joint curator, April 28. 

Re Joseph Begin.— P. Valentine, Three Bi vers, cura- 
tor, April 24. 

Re Joseph Bellavance, St. Fabien.— H. A. Bedard, 
Quebec, curator, April 29. 

Re Ulrio Collette,St. Basile.— H. A. Bedard, Quebee, 
curator, April 28. 

Re Sauveur J. Demon, founder, Quebec— Chs. 
Proulx, Quebec, curator, April 16. 

Re Denckert & Graichen.— W. J. Thomson, Mont- 
real, curator, April 25. 

Re Kusebe Dion, Val ley field.— L. Marohand, Valley- 
field, curator, April 20. 

Re John Eldor, Athelstan.— W. S. Maclaren, Hunt- 
ington, curator, April 27. 

Re F. X. M arsouin, Montreal.— Kent & Turcotte, 
Montreal, joint curator, April 29. 

Re Ernest Neveu.— Bilodeau & Renaud, Montreal, 
joint curator, April 28. 

Re Alfred Pomminville.— C. Desmarteau, Montreal, 
curator, April 23. 

not been adopted in the United States ; or rather the 
Courts have made to it the important addition, that 
whenever a debt ought to be paid at a particular time, 
and it is not then paid through the default of the 
debtor, interest will be allowed as compensatory dam- 
ages, during the time when the debtor is so in default. 
Selleck v. French, 1 Conn. 32 ; People v. New York, 5 
Go wen 331 ; Dodge v. Perkins, 9 Pick . 369. There is no 
distinction, in the application of the American rule in 
regard to interest, between sums due upon polioies ol 
insuranoe and claims arising from any other con- 
tract. But the allowance of interest in case of poli- 
oies and all other contracts, in which interest is not 
ex pressly or by implication reserved, is based entirely 
upon the default of the debtor, and is of the nature of 
damages. Hence, an insurance company will not be 
held liable Uor interest on a sum due upon a policy, 
tbo payment of which is restrained by the legal opera- 
tion of a trustee process, or foreign attachment, pro- 
vided there is no fraud or collusion on the part of the 
company, or unreasonable delay in making its an- 
swers and disclosures by the trustee process . Oriental 
Bank v. Tremont Int. Co., 4 Metcalfe 1. 
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Dividend*. 

Re Edouard Caron, Riviere du Loup.— Dividend, 
payable June 1, A. Lauranger, Louiseville, curator. 

Re Hilaire Chevalier, farmer, parish of Ste. Elisa- 
beth.— First and final dividend, payable May 21, P. X. 
0. Laeasse, Ste. Elisabeth, curator. 

Re Francis Giroux, Montreal.— Special dividend, 
payable May 28, Kent & Tureotte, Montreal, joint 
curator. 

Re Alfred Trottier.— First and final dividend, pay- 
able May 22, A. Quesnel, Arthabaskaville, curator. 
Separation as to property* 

Marie Louise Begin vs. Louis Gaudiose Leolerc, 
leather merchant) Montreal, April 29. 



GENERAL NOTES. 



D kg r base op Grime.— In oharging the grand jury at 
Warwick Lord Coleridge stated that his experience 
showed him that) with a largely increasing population, 
there was a largely decreasing number of criminals. 
Whether this was to be attributed to the spread of 
eduoation* to the better system of police, or to other 
causes, he did not know, but it was a matter for great 
congratulation. There is no doubt of the fact of the 
diminution of crime, in the country distriots at least. 
The very light calendars at most of the smaller assize 
towns afford ample evidence of this. As to the oauses 
there may possibly be different opinions, but probably 
the progress of the temperance movement has had 
much to do with bringing about this desirable result— 
Law Journal. 

Shu-brokers' Commissions.— A point of some impor- 
tance to shipowners and brokers came before Mr. Jus- 
tice Kekewich last week in the case of Williamson v. 
Hine Rrotherstfiotea of cases, p. 160). The question 
there raised was whether the managing owners of a 
ship, who were also shipbrokers, and were in receipt of 
a fixed sum as remuneration for their services as man- 
aging owners/ were entitled to retain for their own 
benefit, independently of that fixed remuneration, 
commission or brokerage for procuring oharters and 
freights. The learned judge considered that the man- 
aging owners had no such right, the procuring of ohar- 
ters and freights being part of the duties of managing 
owners. It was not disputed that managing owners 
were entitled to employ brokers, and if brokers were 
so employed they oould be paid by the managing ow- 
ners out of moneys in their hands. But as his Lord- 
ship pointed out. where the managing owners were 
themselves also ship brokers— as is frequently the ot 
—if they ohose to employ themselves they could not 
make any secret profit or commission out of such em- 
ployment This, of course, proceed* upon the well es- 
tablished doctrine that an agent is not permitted to 
make any secret profit out of the conduct of his agency. 
For all profits acquired whether directly or indirectly, 
by an agent in the course of, or in connection with, his 
employment, without the aanotion of his principal, 
belong absolutely to his principal. It was argued that 
brokers must necessarily be employed ; but the evi- 
dence went to show that managing owners, who were 
also ship brokers, did generally, if not always, procure 



charters and freights either from their own houses or 
from outside brokers.— To. 

English Statutes of 1890.— The Law Students 1 Jour- 
nal directs attention to some features of the annual 
legislation by the following rhymes;— 
' Companies Act. 
* A brewery company thought 
They'd save money by laying down port. 
One can't understand 'em, 
But their memorandum 
Has been altered by leave of the Court. 1 
' Director*' Liability. 
' A director, who's credulous very. 
Believed toast-and- water was sherry ; 
But they made him say why 
He believed such a lie, 
A surprise after Peek versus Deny.* 
* Judicature Act. 
' There was an old judge of appeal, 
Who said he oould stand a good deal, 
But with oceans and oceans 
Of new trial motions, 
He'd never have time for a meal.' 
* Intestates' Estates. 
' There was a poor widow called Honey, 
Who murdered her son for his money, 
But her son, as she found 
Left but five hundred pound, 
And that went to his widow. How funny 1' 
A tenant of Lord Halkeston, a judge of the Scotch 
Court of Session, onoe waited on him with a woeful 
countenance* and said ; 'My Lord, I am come to inform 
your Lordship of a sad misfortune. My cow has gored 
one of your Lordship's cows, and I fear it cannot live.' 
'Well, then, of oourse, you must pay for it' ' Indeed, 
my lord, it was not my fault, and you know I am bat 
a very poor man.' ' I can't help that. The law says 
you must pay for it. I am not to lose my cow, am I ? * 
'Well, my lord, if it must be so, I cannot say more. 
But I forgot what I was saying. It was my mistake 
entirely. I should have said that it was your lordship's 
cow that gored mine.' ' Oh, is it that ? That's quite 
a different affair. Go along, and don't trouble me j ust 
now. I am very busy. Be off, I say !' 

Judge Willis about 1780 sentenced a boy at Lancas- 
ter to be hanged, with the hope of reforming him by 
frightening him, and he ordered him for ereontion 
next morning. The judge awoke in the middle of the 
night, and was so affected by the notion that he might 
himself die in the oourse of the night, and the boy be 
hanged though he did not mean that he should suffer, 
that he got out of his bed and went to the lodgings of 
the high sheriff, and left a reprieve for the boy, or 
what was to be considered equivalent to it, and then, 
returning to his bed, spent the rest of the night very 
comfortably. 

Sir George Rose had a friend who had been appoin- 
ted to a judgeship in one of the colonies, and who, long 
afterwards, was describing the agonies he endured in 
the sea passage when he first went out Sir George 
listened with great oommiseration'to the recital of these 
woes, and said, ' It's a great mercy you did not throw 
up your appointment' 
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Of the case of Cox v. Hakes, which, as al- 
ready mentioned (13 Leg. News, 345), pre- 
dated a question similar to that decided in 
Jfiaion de la Grande IAgne & Mofissette, M. 
L R, 6 Q. B. 130, the London Law Journal 
uyi:— "The judgments of the House of 
Lords in BeU-Cox v. Hakes, 60 Law J. Rep. 
Q. & 89, will long be cited as authorities 
3pon the procedure in habeas corpus and upon 
the construction of sections 19 and 47 of the 
Judicature Act, which give an appeal from 
the High Court to the^Courtof Appeal ex- 
cept in criminal cases. The House held 
unanimously that an order made upon a writ 
tf habeas corpus to discharge from custody a 
prisoner attached under a writ de contumace. 
capiendo (the prisoner was a clergyman whose 
imprisonment had resulted from disobedience 
to a monition requiring him to abstain from 
certain illegal practices in matters of ritual) 
is not a judgment in a criminal cause or 
matter within section 47 of the Act, whereby 
do appeal lies from the High Court to the 
fort of Appeal ' in any criminal cause or 
matter.' This is quite clear, and appeared so 
clear to the House that they did not care to 
We the question argued. Upon the general 
question whether an appeal lies from a dis- 
charge on habeas corpus great difference of 
opinion prevailed ; but the majority of the 
House (five lords out of seven) held that no 
*ppeal lay, notwithstanding the very express 
»ords of section 19 of the Act of 1873, by 
*hich, 4 the Court of Appeal shall have juris- 
diction and power to hear and determine ap- 
peals from any judgment or order save as here- 
«a/tor mentioned, of Her Majesty's High 
Court of Justice.' ' Probably no more im- 
portant or serious question/ observed Lord 
"dsbury in giving judgment, ' has ever come 
Wore your lordships' House,' and Lord 
Bramwell and Lord Herschell delivered 
wparate judgments. The point of author- 
ity is now, of course, finally settled." 



At Edinburgh it was decided recently by 
five judges, on an appeal, contrary to the de- 
cisions of English judges, that the operation 
of dishorning cattle was necessary in the in- 
terests of the animals themselves, and that, 
therefore, the perpetrators could not be found 
guilty of cruelty. Of this judgment the Law 
Journal says :— a The decision of the Scottish 
Court of Justiciary last weqk as to the legal- 
ity of the practice of dishorning cattle is the 
culminating point in a strange history of 
judicial conflicts. In the first case on the 
subject, Brady v. M'Argle, 14 L. R. (Ir.) 174, 
the Irish Court of Exchequer in 1884 held 
that the operation was illegal under the Act 
for the Prevention of Cruelty to Animals (12 
& 13 Vict, c. 92); the judges in this case 
were Baron Dowse and Justice Andrews. 
But the very next year, in Callaghan v. The 
Society for the Prevention of Cruelty to Animals, 
16 L. R. (Ir.) 325, Chief Justice Morris and 
Justices Harrison and Murphy came to the 
contrary conclusion, and held that the act is 
not illegal when performed with due care and 
skill, and for the purpose of rendering the 
animals more profitable to farmers in the 
course of their trade* Following these cases 
in 1888 came the leading Scotch case of Ben- 
ton v. Wilson, 15 CL Inst Ca, 84, in which 
Lords Young, M'Laren and Rutherford Clark 
decided that the practice was legal, being 
customary in certain counties, and justified 
by a reasonable purpose. Then in 1889, in 
Ford v Wiley, 58 Law J. Rep. M. C. 145, Lord 
Chief Justice Coleridge and Mr. Justice Haw- 
kins discussed the subject with great care, 
and emphatically dissented, on the evidence 
before them, from the views expressed by 
the Scotch and Irish judges. In reliance on 
this decision the question was again raised 
in Scotland in Todriek v. Wilson; and on 
March 13 last the Lord Justice-Clerk and 
Lords M'Laren, Trayner, Welwood and Kyt 
lachy pronounced judgment, reviewing all 
the previous decisions, and unanimously re- 
solving to abide by the view that the opera- 
tion of dishorning cattle, when performed 
with skill and in the usual manner, for the 
purpose and with the effect of preventing the 
animals from injuring one another, is not an 
offence under the statute. A curious and 
| perhaps unique feature in this history is that 
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each Court has been unanimous; and this 
suggests that there may have been substan- 
tial diversity in the evidence collected in the 
different cases. Lord M'Laren observed that 
the decision in Ford v. Wiley proceeded upon 
the supposition that the following facts were 
proved: That the operation was neither 
necessary nor customary in England, that it 
was productive of no benefit to the owners of 
the animals, and was the cause of needless 
cruelty and suffering to the animals them- 
selves ; while, in his lordship's opinion, the 
facts in evidence before the Scotch Court 
pointed to very different conclusions. The 
case, in short, belongs to the obscure border- 
land between fact and law, to the region of 
confusion between the dictates of science and 
the natural inclination of humanity ; and it 
seems desirable that the legislature should 
intervene to put the question one way or the 
other beyond doubt" 



COUR SUP&RIEURE-RICHELIEU. 

Coram Routhibr, J. 

Hart v. Cook, et Gamelin, opposant. 

Opposition afin de distraite — Affidavit. 

Juge: — Que V affidavit requis par Vart. 651 
C. P. C n'est pas nicessaire pour soutenir 
une opposition afin de distraire baste sur un 
titre authentique. 

Routhibr, J. : — II s'agit dans cette cause 
d'une opposition afin de distraire produite par 
Gamelin et basee sur des titres authentiques. 
Le demandeur fait motion pour renvoi de 
Popposition parce qu'elle n'est pas appuyee 
de Paffidavit requis par Part 651 C. P. C 

Contr& — Popposant cite la regie de pratique 
82eme. Et le demandeur replique que cette 
regie 82eme est abrogee implicitement par Part 
651 C. P. C. On a dit en favour de la mo- 
tion : " Les codificateurs ont cite la regie 80 
" au has de Part 651, et non pas la regie 82, 
11 done ils ont voulu Pabroger." 

L'opposant a repondu : " La regie 82 est 
" citee au bas de Part 584 ; done elle n'est 
" pas abrogee." 

Ni Pune ni P autre de ces raisons ne vaut 
La regie 80 est citee au bas de Part 651, 
parce que cet article en est la reproduction, 



voila tout La regie 82 n'est pas citee parce- 
qu'elle contient des dispositions Bpecia es qui 
ne s'appliquent qu'a uncertain genre d'oppo- 
sition, tandis que Part 651 et la regie 80 s'ap- 
pliquent & toute opposition en general- 

On ne pent dire non plus que la regie 82 
est restee en force puisqu'elle est citee au bas 
de Part 584, lo. parce que cette regie et cet 
article ne contiennent pas des dispositions 
identiques; 2a parce qu'il arrive tres bou- 
vent que les codificateurs citent a titre d'in- 
formations, des autorites contraires & la loi 
qu'ils editent 

Pour ma part je serais plut6tport6 & croire 
que les codificateurs ont cite la regie 82 an bas 
de Part 584, & titre de compliment. Par Part 
584 ils creaient une premiere exception a la 
regie generate requerant Paflidavit et ils ci- 
taient la regie 82 comma deuxieme excep- 
tion. Car remarquons bien qu'avant le Code, 
la premiere exception (sursis ordonng par 
un juge) 6tait bien admise dans la jurispru- 
dence, mais ne se trouvait dans aucun texte 
de loi. Les codificateurs ont voulu en faire 
une loi expresse, ce qui n'gtait pas neces- 
saire pour la deuxieme exception qui etait 
consignee dans une regie expresse. Ce qui 
est certain, e'est que. les codificateurs dans 
leur rapport n'expriment aucune intention de 
changer la .loi existante sur cette matiere. 
Neanmoins Pabrogation d'une loi peut etre 
tacite, ou implicite, sans que les codificateurs 
ou les l^gislateurs Paient prononcee. Voyons 
done les cas ou il peut y avoir abrogation 
tacite d'une loi. 

Demolombe, vol. 1, p. 147-148. 

Belime, Philosophie du droit, vol 1 p. 479. 

Zacharise, Droit Civil, vol. 1, p. 33-31. 

Duranton, vol. 1, p. 64, No 106. 

Ces autorites auxquellesje dois joindrePart 
1360 C P. C, 6tablissent bien clairement 
qu'il n'y a abrogation tacite qu'autant que la 
loi nouvelle est incompatible avec Pancienne. 
Du moment qu'il est possible de les concilier, 
il s'opere entre elles suivant Pexpression de 
ces auteurs une fusion. Or, Part 561 et la 
regie 82 sont-ils incompatibles ? La preuve 
qu'ils ne le sont pas e'est qu'ils ont deja ex- 
is te* en me me temps, et vecu en bonne intel- 
ligence pendant des annees, puisque Part 
651 ne fait que reproduire les regies 80 et 81 
qui ont tonjours etl unies & la regie 82. 
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I/art 651 est une tot genirale s'appliquant a 
toote opposition, et la rdgle 82 est une loi spi- 
aale s'appliquant a certaines oppositions dans 
certains cas donnes. 

Or, c*est encore une doctrine a d&iuire dee 
anteurs que je viens de citer, qu'une loi ghnt- 
rait n'abroge pas une loi sp&ciale. 

On m'a cite Doutre, vol. 2, No 849. C'est 
one opinion que je respecte, mais j'avoue que 
je la respecterais davantage si elle 6tait ap- 
poyee de quelques raisons; l'auteur n'en 
donne aucune, et je crois qu'il est plus sur de 
romonter aux principes pour decider une 
semblable question. , 

Je crois avoir demontr£ qu'en partant de 
principes incontestes sur l'abrogation tacite 
des lois, il faut en venir a la conclusion que 
la regie de pratique 82 n'est pas abrogee par 
Tart 651 ; mais supposons pour un instant 
qu'il y ait doute, quel est alors le devoir du 
juge? 

Tons les auteurs s'accordent & dire qu'une 
hi obscure doit s'interpreter de maniSre a 
atteindre le but propose, et a favor iser davan- 
tage la justice. Or, en maintenant la regie 
32, le but dn legislateur est atteint, et la jus- 
tice est favorisee. JBn effet, le legislateur, en 
exigeant l'affidavit de^ 1'opposant veut empe- 
cher les oppositions /utiles et faites pour en- 
traver la justice ; enfin il veut une preuve 
primd facie des allegues de l'opposition. Or, 
on titre authentique servant de base a une 
opposition qfin de distraire vaut certainement 
mieux qu'un affidavit inte'resse\ De plus, 
les oppositions afin de distraire et de charge, 
aont ggDeralement faites par des tiers et me- 
ritent plus de faveur. 

Pourtoutes ces raisons la motion du de- 
mandenr doit Stre rejetee. 

Motion rejetee. 
(a a.) 



FIBE INSURANCE. 

(By the late Mr. Justice Mackay.) 
[Registered in accordance with the Copyright Aot.] 

CHAPTER XII. 

Proceedings on Policies. 

[Continued from p. 151.] 

Interest on insurance money is not due 

from the time of the loss, but only from the 

demand. 24th January, 1859, Cassn.; but 



from demand though the amount of the loss 
is only liquidated in the course of the suit 
19th July, 1852, Cassn. 

Pothier, Oblig. 170, says only interest as 
damages can be asked for delay to pay 
money, though the retard proceed from con- 
tumacy or dot Mayne, p. 110, agrees. 

Though the loss be payable by policy sixty 
days after proofs, interest does not run from 
the sixty days' expiry. 1 

In Anderson v. Quebec F. I. Co. (A. D. 1859) 
interest on the amount of the policy was 
only awarded from the day of judgment 

$ 266. Averment of insurable interest, etc. 

Shaw says: " Though the statute 24 Geo. 
Ill, 3, c. 48, s. 3, has probably not been re- 
enacted in any of the United States, still in- 
asmuch as it is well settled in this country 
that wager contracts are invalid, it seems 
equally, if not more necessary here than in 
England to aver in a declaration on a policy 
of insurance that the plaintiff was interested 
in the property insured at the time of the 
loss, or something else to that effect'' It is so 
held in Lower Canada. Granger v. Howard 
Ins. Co., 5 Wend. 200; 2 Phillips' Ins. 613. 

It is held in Lounsbury v. Protection Ins. 
Co. 2 and in Catlin v. Springfield Fire Ins. Co. 3 
that it is not necessary to aver, in a declara- 
tion on a fire policy, that the loss did not 
happen by means of any invasion, insurrec- 
tion, etc., notwithstanding the insurers had 
provided in the policy that they should not 
be liable for losses so occasioned. 

So also in regard to the provision in refer- 
ence to the hazardous use of the premises 
insured. 

The declaration averment of interest need 
not be in any technical form of words ; it is 
sufficient if the facts stated make interest ap- 
pear stated. 4 

Alauzet, No. 472, voL ii.— The companies 
stipulate that they may repair, and that is a 
mode of payment au choix de Vassureur. It 
does not make the assured's criance an alter- 
native one, nor can he go but for the money. 

Where the company has by the conditions 

^Oriental Bank v. Tremont Jns. Go. s 4 Metcalfe K. 

* 8 Conn. 459. 

3 1 Sumner, 434. 

4 Crawford v. Hunter, 8 T. R. 
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the choice between 'paying and giving an 
equivalent in moveables,the declaration most 
allow the company such alternative, Poth. 
ObL; Chitty, PI. ; but it will depend upon 
the policy ; this may allow the company only 
fourteen or sixty days in which to pay or re- 
establish. Quid? in such case.- 
2267. Of the pleas to an action upon a policy. 
The pleas to an action of covenant upon a 
policy under seal necessarily vary according 
to circumstances. The most usuaV however, 
are an absolute denial that the articles men- 
tioned in the declaration were burnt or con- 
sumed, and this plea puts the plaintiff upon 
the proof of the quantity, quality, amount 
and value of bis loss. Where buildings, 
ricks or the like, exposed to public view, are 
burnt, it is not usual to include them in such 
a plea : as the declaration usually states that 
the plaintiff delivered in as particular an ac- 
count of the loss and damage as the nature 
of the case admitted of (according to one of 
the conditions common to most policies); 
the defendants also by another plea, usually 
deny this fact) and this also puts in issue the 
quantity, quality, amount and value of the 
articles alleged to be consumed. It is usual 
also, in another plea, to allege fraud in the 
claim made, when the case warrants it, 
which it commonly does whenever the offices 
are driven to resist an action, and they then 
refer to the condition with reference to fraud 
and false swearing, common to all fire poli- 
cies, and recited in the declaration, whereby 
the plaintiff forfeits all benefit under his 
policy, except such as the company may 
think fit to allow. As the conditions of most 
offices require the account of the loss and 
damage sent in to the office to be verified by 
affidavit, it is very usual, by another plea, to 
allege false swearing in the claim made; such 
a plea contains the language of the affidavit, 
alleges that in such affidavit there is false 
swearing, refers to the before mentioned con- 
dition, and states in general terms the points 
on which it is false. 

A plea, seeking to avoid a policy by reason 
of false swearing, must aver it to be in refer- 
ence to the matter to which the clause in the 
policy against false swearing applies. 1 



1 Ferris v. North American Itu. Co., 1 Hill. 74. 



The usual plea to assumpsit on a policy of 
insurance is the general issue. 1 

3 268. Grounds of defence requiring to be 

specially pleaded. 
Misrepresentations, fraud, concealment, 
deviation, etc., must be specially pleaded, 
and cannot be proved under the general 
issue. So held in Pino v. Merchants' Mut. 
Ins. Co., Louisiana, 1867, and in other States. 
Yet conditions precedent and warranties 
must be alleged and proved. What is to be 
said ? In Pino's case offer by defendant to 
prove that warranties by plaintiff had not 
been complied with was rejected. Arnould, 
voLii, p. 1287, cited. 

If a company have sixty days in which to 
think over the assured's claims after a fire, 
the assured cannot sue within the sixty days, 
and these will count from the day of particu- 
lars given in. An action brought within the 
sixty days will be dismissed. 3 

In Goodwin v. The Lancashire F. & L. Ins. 
Co., 16 L. C. Jurist) the action within the 
sixty days was held bad. The condition 
was, " Payment shall be made within sixty 
days after the loss shall have been ascertained 
and satisfactorily proved to the company." 
Does that prevent suit after due proofs'? 
Semble, within sixty days, like promise to pay 
at thirty days or sixty days from date or 
from any event 

Even though the policy fixed a value, the 
company may allege fraud and overvalua- 
tion ; at least, so it was in old France, where, 
values were sometimes fixed by the policy, 
according to Pothier (No. 156). 

In Wisconsin, if value of subject be stated 
in policy, that concludes, and is not merely 
prima facie. P. 313 Hine & Nichols' Digest 

{ 269. Replication to pleas. 
In Scott v. Niagara DisU M. I Co.* an 
action on a policy under seal, it was held 
that a replication alleging waiver will be no 

1 Chitty on Pleading, vol.i, p. 107; 2 Philips' Int., 
820. 

*Hatton v. Pr. Am. Co., 7 U. GL Com. PL Rep., A.D. 
1858. 

» 25 U. C Q. B. Rep., A. D. 1865. 

Qrtaws y Niagara Dirt- M. F. Inf. Oo. was a ease 
somewhat like the above. A statement sent is, but 
not verified by account books nor by affidavit, was 
held no oomplianoe with the oondition. 
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Answer to a plea of non-performance cf con- 
dition requiring delivery of a particular ac- 
count of plaintiff *s loss, verified by bis oath 
and by his books of account, within thirty 
days after loss. The directors cannot waive 
by parol, still less the managing director and 
secretary. The verdict for plaintiff was set 
uide, and the rule for non-suit made abso- 
lute. 

If an insurance company plead fraudulent 
representations leading to a policy, semble it 
most explain and detail them, else demurrer 
Till lie. 

A plaintiff will not be allowed to reply 
that when he took the policy conditioned to 
te nail if he left Europe, it was agreed that 
U might leave Europe and that the policy 
should not be vacated by his doing so. 1 

The plaintiff suing on a policy cannot be 
allowed to set up, by replication, against the 
defendant's pleas alleging breach by plaintiff 
tf a condition in the policy, that he (plaintiff) 
bad not the policy in bis possession. 9 

2 270. Prescription by policy. 

Prescription may be by policy. Bell's 
Prin., No. 588; 1st Part Dalloz of 1853, p. 
^7; Holland de Villargues, Ass. Terr., No. 
112. 

The twelve months for suits are, according 
to some policies, onJy from the time of proofs 
perfected by oath famished. 8 

Can waiver of it be proved by parol, say 
bja secretary of a corporation, insurance 
company? Semble no 4 

In Lower Canada, in the absence of condi- 
tions shortening prescriptions, the action 
Bay be against the insurance company dur- 
ing thirty years. 

In Riddlesburger v. Hartford Ins. Co. b the 
condition was that action was to be brought 
within twelve months after the fire. An 
action is brought within the twelve months, 
bat fails. A new action commenced, but 
after the twelve months was held actio non. 
The condition governs and is valid ; not un- 

l R*$HaLv. Scottish Eq. L. Am. Co., 2 H. k Nor- 
ata. 
'JchoUv.Eo. Ins. Co., 18U.0. Q.B.Rep. 
*13U.CLQ.B.Rep. 
♦A. 
4 7 Wallace U. 8. Supreme Court Rep. 



reasonable, but the contrary— the proofs are 
more accessible.. IL's appeal was dismissed. 

2 271. Limitation of action, 

" It is furthermore hereby expressly pro- 
vided, that no suit or action of any kind 
against the company for the recovery of any 
claim upon, under or by virtue of this policy 
shall be sustainable in any Court of law or 
equity, unless such suit or action shall be 
commenced within the term of twelve months 
next after the cause of action shall accrue ; 
and in case any suit or action shall be com- 
menced against said company after the ex- 
piration of twelve months next after the 
cause of action shall have accrued, the lapse 
of time shall be taken and deemed as con- 
clusive evidence against the validity of the 
claim thereby so attempted to be enforced." 

" It is furthermore hereby expressly pro- 
vided* that no suit or action against said 
company, for the recovery of any claim upon, 
under or by virtue of this policy shall be 
sustainable in any Court of law or chancery, 
unless such suit or action shall be commenced 
within the term of twelve months next after 
any loss or damage shall occur ; and in case 
any suit or action shall be commenced 
against said company after the expiration of 
twelve months next after such loss or dam- 
age shall have occurred, the lapse of time 
shall be taken and deemed as conclusive evi- 
dence against the validity of the claim there- 
by so attempted to be enforced." 

Conditions like the above are perfectly 
lawful. It is generally so stipulated in 
France. 

The condition that the action shall be 
brought in six months after loss or damage 
shall accrue has been held to mean that the 
action shall be brought in six months after 
the right to sue has accrued. 1 So, where the 
loss occurred in October, and the proofs were 
adjusted only in February, the six months 
were held to run from February. This 
limitation condition may be waived. 2 

The condition that suit cannot be brought 



* Hamilton Fire In». Co. v. The Mayor, etc., of New 
York, 12 Tiffany's Rep. Court of Appeals, N. T. (oi 
of 1868). 

* Ames v. N. Y. Union Int. Co., 14 N. Y. Rep. 
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after six months has been held valid in New 
Hampshire. 1 

Any obligation to pay money may be so 
restricted. Poth. Obi., No. 671. Otherwise 
the action would last thirty years in Lower 
Canada. 

In Browning v. Provincial In*. Co} the 
action for the loss was to be brought in twelve 
months from the loss. This was held to 
mean from the time the loss was known, or 
facts constituting it or showing that there 
had been a loss, were ascertained. A ship 
sailed from Quebec in November, 1867, and 
was never heard of till May, 1868. The in- 
surance was on a voyage from Quebec to St. 
John's, Nfld. On the 3rd March, 1869, with- 
in twelve months from May, 1868, suit was 
brought, but not in twelve months from the 
actual occurrence of the loss- The Privy 
Council maintained the action, and the judg- 
ment of the lower courts was reversed. 3 

After loss or damage shall accrue means 
the growing due of the debt claim. 4 

Where suit was to be brought within 
twelve months after the loss shall occur, and 
the action was not instituted in that time, 
but in twelve months from the expiry of 
sixty days after the loss, and a previous 
clause made losses payable only sixty days 
after proofs of loss, it was held that the com- 
pany had sixty, days to pay after proofs of 
loss ; but in no case is a suit to be brought 
after twelve months from the date of the 
fire. 5 

1 Woodbury Association x. Charter Oak fat. Co., 
Monthly Law Reporter, 1863-4, p. 467. 

2 Privy Council, April, 1873. 

3 lioux v. Salvador, 3 Bing. N. cases, and Stringer v. 
Eng. & Scot. Mar. In*. Co., Law Rep., 6 Q. B. 676, 
were cited. 

* Mayor v. Hamilton F. In$. Co., 39 N. Y. 

B Johnnon v. Humbolt F. In*. Co , Supreme Court. 
Illinois, 33 Am. Rep. ; Hay v. Star In*. Co.,, 19 Alb. 
L. J. contra. In the latter case the Court interpreted 
" after the loss shall occur*' to mean not the time of 
the actual destruction. In Hay v. Star F. In*. Co. 
(New York, 1879) it was held that the limitation to 
twelve months next after the loss shall ooour means 
after the loss is due and payable, not twelve months 
after the loss oocurred literally. Per Church, Ch. J. 
In Johnson v. Humbolt In*. Co. the loss was payable 
sixty days after proofs ; no suit for any claim until 
after an award fixing the amount of olalm, nor unless 
suit be oommenced within twelve months next after 



§ 272. ItUerrvption of prescription. 

Prescription of action against an insurance 
company by six months from the fire is in- 
terrupted by an expertise or arbitration. After 
the arbitrators report, the company may be 
sued, though the six months have elapsed. 
Dalloz, A. D. 1856, 2nd part, p. 252; Ques- 
nault, p. 192. 

Sometimes the delay runs from the time of 
the fire, sometimes from the time of the right 
to sue- 

In Qibb et of. v. The Beacon, the policy, con- 
tained a condition that no suit or action was 
to be maintainable six months after a loss. 
The plaintiffs sued after six months; de- 
fendants filed an exception founded on the 
condition. Plaintiffs answered that after the 
loss they duly announced it, and that de- 
fendants led them to believe that they would 
pay, till after the six months had passed ; 
that plaintiffs had not sued because defend- 
ants promised to pay, and that the condition 
was so waived. Due notice of loss was proved 
and found, and a question was put to the 
jury : " Did negotiations take place in rela- 
tion to the loss between plaintiffs and de- 
fendants, and was action brought imme- 
diately after refusal by the insurance com- 
pany to pay ? To which the jury answered, 
Yes. — Another question was put to the jury : 
Were the plaintiffs induced by promises of 
the defendants to postpone their action be- 
yond six months, etc. ? To this the jury an- 
swered, Yes. 

In Semmes v. City F. Ins. Co. of Hartford, 6 
suit was to be brought in twelve months next 
after the loss. This being pleaded, the an- 
swer was that civil war in the United States 
prevented the plaintiff from suing. It was 
held that this fact removed the presumption 
which the policy said should be conclusive 
against the plaintiff's claim. 

Suppose an insurance company, sued with- 
in the twelve months, to plead a declinatory 

the loss shall ooour, etc The action was not brought 
within twelve months after the fire, but within twelve 
from the expiry of the sixty days after the lost. Held 
too late. He cites Mayor v, Hamilton F. In*. Co., 
where condition for suit to be within six months after 
any loss or damage shall accrue was held to mean 
within six months after right to sue. 39 N. Y. 
6 6 Albany L. J., pp. 185, 29L 
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exception that service of process was made 
an an agent not having power to accept ser- 
vice, and suppose that this exception is, after 
fix months, judged in favor of the insurance 
company ; bat in the meantime the twelve 
months have passed, has the insured no 
remedy? 



MARTYRS OF THE OLD BAILEY. 

Some time ago Sir James Mackintosh, a 
most cool and dispassionate observer, declar- 
ed that, taking a long period of time, one 
innocent man was hanged in every three 
years. The late Chief Baron Kelly Stated as 
the result of his experience, that from 1802 
to 1840, no fewer than twenty-two innocent 
nien had been sentenced to death, of whom 
seven were actually executed. These ter- 
rible mistakes are not confined to England, 
ttittermaler refers to cases of a similar kind 
in Ireland, Italy, France and Germany. In 
comparatively recent years there have been 
several striking instances of the fallibility 
tf the most carefully constructed tribunals. 
In 1865, for instance, an Italian named 
Pellkzioni was tried before Baron Martin for 
the murder of a fellow countryman in an 
affray at Saffron Hill. After an elaborate 
trial he was found guilty and sentenced to 
<k*th. In passing sentence the judge took 
occasion to make the following remarks, 
which should always be remembered when 
the acumen begotten of a " sound legal train- 
ing* and long experience is relied on as a 
safeguard against error: "In my judgment 
ft was utterly impossible for the jury to have 
come to any other conclusion ; the evidence 
was about the clearest and most direct that, 
after a long course of experience in the ad- 
ministration of criminal justice, I have ever 

known I am as satisfied as I can be of 

anything thai Gregorio did not inflict this 
wound, and that you were the person who 
did" The trial was over. The Home Secre- 
tary would most certainly, after the judge's 
expression of opinion, never have interfered. 
The date of execution was fixed. .Yet the 
unhappy prisoner was guiltless of the crime, 
and it was only through the exertions of a 
private individual that an innocent man was 
saved from the gallows. A fellow-country- 



man of his, a Mr. Negretti, succeeded in per- 
suading the real culprit (the Gregorio so 
expressly exculpated by the judge) to come 
forward and acknowledge the crime. He was 
subsequently tried for manslaughter and con- 
victed, while Pelizzioni received a free 
pardon. 

Again in 1877, two men named Jackson 
and Greenwood were tried at the Liverpool 
Assizes for a serious offence. They were 
found guilty. The judge expressed approval 
of the verdict, and sentenced them to ten 
years' penal servitude. Subsequently fresh 
facts came to light, and the men received a 
free pardon. Once more, in 1879, one Habron 
was tried for the murder of a policeman. He 
was found guilty and sentenced to death. 
An agitation for a reprieve immediately fol- 
lowed. The sentence was commuted to penal 
servitude for life. Three years later, the 
notorious Peace, just before his execution for 
the murder of Dr. Dyson, confessed that he 
had committed the murder for which Ha- 
bron had been sentenced. 

With these incidents fresh in our minds, 
let us turn once more to St Giles and St 
James, and listen to the indignant words of 
Douglas Jerrold : " Oh, that the ghosts of 
all the martyrs of the Old Bailey— and though 
our professions of faith may make moral an- 
tiquarians .stare, it is our invincible belief 
that the Newgate Calendar has its black array 
of martyrs ; victims to ignorance, perverse- 
ness, prejudice; creatures doomed by the 
bigotry of the council table, by the old haunt- 
ing love of blood as the best of cures for the 
worst of ills— oh, that the faces of all these 
could look from the Newgate walls ! That 
but for a moment the men who stickle for the 
laws of death as for some sweet domestic 
privilege might behold the grim mistake, 
the awful sacrilegious blunder of the past,and 
seeing make amendments for the future." — 
Fortnightly Review. 



IN SOL VENT NOTICES, &c. 
Quebec Official Gazette, May 9. 
Judicial Abandonment*. 
James D. Anderson, wholesale clothier, Montreal. 
April 29. 
J. H. E. D'Anjou, trader, Rimouski, April 30. 
Louis Bernier & Fils, traders, Weedon, May 2. 
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Joseph M. Dorion, Terrebonne, May 6. 
James O'Gorman, butcher, Montreal, April 23. 
E. M. Haldimand k Co., Montreal, May 4. 
Edmond Jul fen k Co., ourriera, Quebec May 8. 
A. J. Morisop k Co., Montreal, May 1. 
Joseph Savard k Co., traders, Quebec, May 6. 

Curator* appointed- 

Be James D. Anderson.— W. A. Caldwell, Montreal, 
curator, April 29. 

Be J. R. E. D'Anjou, Rimouski.— H. A. Bedard. 
Quebec, curator, May 6. 

Be DameHermfne Charpentier.— T. Gauthier, Mont 
real, curator. May 4. 

Be Charles Dubois, Victoriaville— A. Qaesnel, Ar- 
thabaskaville, curator, May 5. 

Be Remi Fortin.— Millier k Griffith, Sherbrooke, 
joint curator, April 30. 

J?e Amldee Gagnon, grocer, River Ouelle.— N. 
Matte, Quebec, curator, April 80. 

Be Lane k Boissonnault, boot and shoo manufac- 
turers, Quebec— N. Matte, Quebec, curator, May 6. 

Be W. H. Leprohon.— Bilodeau k Renaud, Mont- 
real, joint curator, April SO. 

Be James O'Gorman.— C. Desmarteau, Montreal) 
curator, April SO. 

Dividend*. 

Be Theophile Chamberland, hotel-keeper, Que- 
bec-First dividend, payable May 28, H. A. Bedard, 
Quebec, curator. 

J?aGuay<fe Co. —First and final dividend, payable 
at office of L. A. Lord, Yamaohiche, May 26, 0. Le- 
sieur, Yamaohiche, curator. 

Be Stephen S. Kimball, safe manufacturer.— First 
and final dividend, payable May 26, T. Gauthier, 
Montreal, curator. 

Be Robert Lanning.— First and final dividend, pay- 
able May 26, C. Desmarteau, Montreal, oarator. 

Be Isaie A. Quintal.— Dividend, payable May 26, C. 
Desmartean, Montreal, ourator. 

Separation as to property. 

Emma Dnbeau vs. Jean Baptiste Dubois, batcher 
and trader, St. Johns, May 6. 

Caroline Adeline Girouard vs. Nazaire Girouard, 
trader, parish of St. Guillaume d'UptoD, May 6. 

Hannah Good fellow vs. Charles Kenniburgh, La- 
chute, Jan. 17. 

Marie Louise Lavigne vs. Athanase Boucher, trader, 
St. Guillaume d* Upton, May 4. 

District op Ibrrville. 

From May 15, every juridioal day shall be a term 
day for the Circuit Court, district of Iberville. 

Quebec Official Gazette, May 16. 
Judicial Abandonments, 
Willie Burque, furniture dealer, St. Hyacinthe, 
May 14. 

Joseph Eugene Dion, trader, Robertson Station, 
May8. . 

Curator* appointed. 

Be J. R. E. d'Anjou, Rimouski.— H. A. Bedard, 
Quebec, oarator, May 6. 



Be Joseph Gregoire (MW,Grondines.— H. A. Bedard, 
Quebec, oarator, May 12. 

Be Gaspard Germain, carrier, Quebec— P. Quay, 
Quebec,, curator. May 14. 

Be N. Girouard, St. Guillaume.— Kent & Turcot Us, 
Montreal, joint oarator, May 13. 

Be E. M. Haldimand k Co.— W. A. Cajdweil, Mont- 
real, oarator, May 12. 

Be William Hunter, Montreal.— J. McD. Rains, 
Montreal, curator, May 11. 

Be Alex. J. Morison.— W. A. Caldwell, Montreal, 

curator, May 11. 

Dividends . 

Be Dominateur Collins.— First and final dividend, 
payable Jane 3, 0. Desmartean, Montreal, curator. 

Be Adolphe De"patie.— First and final dividend, 
payable Jane 3, C. Desmarteau, Montreal, oarator. 

Be Gideon Genest, Pierreville.— First and final 
dividend, payable June 4, Kent k Tarcotte, Montreal, 
joint curator. 

Re William V. Gordon, Montreal.— First and final 
dividend, payable Jane 2, A. F. RiddeU, Montreal, 
curator. 

Be L. Moqain, Lake Megantic— First dividend, 
payable June 8, Kent k Tarcotte, Montreal, joint 
ourator. 

Be Peltier k Guy, Montreal.— First and final divi- 
dend, payable Jane 8, Kent k Tarcotte, Montreal, 
joint ourator. 

Be Buckingham Pulp Co., Montreal.— First divi- 
dend, payable Jane 1, J. McD. Hains, Montreal, 
liquidator. 

Be P. X. Roy.— First and final dividend, payable 
May 28, Bilodeau k Renaud, Montreal, joint oarator. 
Separation aa to Property, 

Odile Drolet v. Antoine Raphael Larooque, trader, 
Upton, May 6. 



GENERAL NOTES. 



But Examinations.— At the last general meeting of 
the Bar of the distriot of Quebec the following resolu- 
tion was adopted on a division proposed by Mr, L. P. 
Pelletier and seconded by the Hon. C. Langelier: "That 
the Quebec Bar is of the opinion that the number of 
examinations of students to admission to study or 
practice of law ought to be reduced from two to one 
only, and that such examination ought to take place 
in the month of July or August of each year/' 

What a Railway Accident Mat Cost.— On the 
12th June, 1889, an accident occurred to an excursion 
train on the Great Northern of Ireland, heavily laden 
with children and others, which resulted in the death 
of 80 and the injury of 262 of the passengers. As the 
accident was obviously due to the negligence or 
stupidity of one or more of the company's semnts, 
the directors at once admitted their liability, and it 
then became a mere question of t he amount of eom- 
pensation to be paid in each case. Up to Jane last 
the directors had settled 438 claims out of court, and 
in 65 verdicts had been obtained. There were still 
over 150 claims to be settled, and most of these have 
been dealt with in the oast six months, a sum of £30,- 
000 having been taken from the receiots for this pur- 
pose. Altogether a total of £148,644 has been paid as 
compensation in respect of thiB one accident— a sum 
which will, no doubt, produce exemplary caution in 
the working of the line. 
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VoLXIV. MAY 23, 1891. No. 21. 

When the Court of Appeal met at Montreal 
in September last there were 96 cases on the 
printed list. The list for the May term of 
this year exhibits precisely the same num- 
ber, so that the arrears have not been re- 
duced. During the May term the ninety- 
wcond case on the last September list was 
reached. The five terms were therefore in- 
sufficient to hear the list prepared for the 
first term. In other words, the work is more 
than a whole year in arrear. A good deal of 
delay is caused by the increased number of 
applications each term for leave to appeal 
from interlocutory judgments, motions for 
new security, etc. The Chief Justice took 
occasion during the term to direct the atten- 
tion of the bar to the expediency of giving 
the Judges in Chambers concurrent jurisdic- 
tion to dispose of these applications. This 
change would work well in two ways. The 
applications could be heard and disposed of 
immediately ; and secondly, several hours of 
term time would be gained for the hearing of 
ordinary appeals. 



In connection with the warrants issued re- 
cently for the arrest of two members of the 
House of Commons (one of whom, Capt 
Verney, subsequently returned, and being 
convicted on his own admission, was expel- 
led from the House), the London Law Journal 
says:— "Where a member is convicted of 
fdony and sentenced to penal servitude or 
my term of imprisonment with hard labour 
or exceeding twelve months, he forfeits his 
teat by virtue of 33 & 34 Vict c 23, but no 
such consequence follows a conviction for 
rouefemeanotir. The offence of flying from 
justice was in the case of a felony a separate 
offence, followed by forfeiture of goods, even 
although the offender should have been ac- 
quitted- of the felony, until 7 <fe 8 Geo. IV. c. 
28, s. 5 ; ' for,' as Blackstone says, ' the very 
flight was held an offence carrying with it a 
strong presumption of guilt,' though ' in mo- 
dern times it became unusual for the jury to 



find the fact of flight, forfeiture being looked 
upon since the vast increase of personal pro- 
perty of late years as too large a penalty for 
an offence to which a man is prompted by 
the natural love of liberty.' There is at least 
one precedent-rthat of James Sadleir— for 
expelling a member who has fled from jus- 
tice, without any conviction or judgment of 
outlawry ; but in that case (which occurred 
in 1857) a true bill had been found, the of- 
fence being fraud. See May's ' Pari. Pr.' 9th 
ed. p. 66, from which, also, it appears that in 
1796 one Colonel Cawthorne was expelled 
for ' conduct unbecoming the character of an 
officer and a gentleman ;' also that ( expul- 
sion is generally reserved for offences which 
render members unfit for a seat in Parlia- 
ment, and which, if not so punished, would 
bring discredit on Parliament itself Mod- 
ern opinion, however, would perhaps call 
for an immediate expulsion of a member 
proved to have fled from justice, on the 
ground that constituencies are entitled to 
have vacancies so caused filled up with as 
little delay as possible." 



We think it is of Lord Brougham the anec- 
dote is related that when he sat on a Good 
Friday, some one observed that he was the 
first judge since Pontius Pilate who bad done 
so. An English judge, last Good Friday, 
proposed to follow the same course, but was 
deterred by the remonstrance of the Bar. 
The incident is thus described in the London 
Law Journal :— " The chairman of the County 
of London Sessions recently horrified his Bar 
by announcing that 'lie was prepared to sit 
on Good Friday, the following Saturday, Eas- 
ter Monday, and the Tuesday after. He had,' 
observed he ' never before had to sit on Good 
Friday, but he could remember cases in 
which judges on circuit had sat in the after- 
noon of that day.' The Solicitor-General at 
once protested against such an interference 
with ' arrangements which many had already 
made.' The chairman said ' his position was 
a painful one, and he was subjected to obser- 
vations which made him wish to have it un- 
derstood that, as far as he was concerned, he 
was ready to sit on those days ;' but added 
that ' he should, of course, be swayed by the 
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general feeling of the Bar, and would say at 
once that the Court would not sit on Good 
Friday.' The allusion to alleged Good Fri- 
day sittings of judges on circuit makes the 
incident one of general importance. Our 
impression is that in the pre-Judicature Act 
times at least one judge once sat on Good 
Friday, but that since the passing of that 
Act there has been no such sitting. For what 
is the law under that Act? By section 26, 
subject to Rules of Court, the High Court and 
any judge thereof may sit * at any time and 
at any place.' Bead by itself, no doubt (as 
the Solicitors' Journal once put it), this sec- 
tion might be taken to authorize a midnight 
sitting in mid-winter in the middle of Salis- 
bury Plain ; but it is expressly made subject 
to Rules of Court, and by the Rules of the 
Supreme Court, Order lxiii, rule 4, the Easter 
vacation commences on Good Friday, which, 
therefore, we submit, is a dies non. n 



CIRCUIT COURT. 

Sherbrookb, May 14, 1891. 
Coram Brooks, J. 
Fournheb v. The Hoghhlaga Cotton Manu- 
facturing Co. 

Master and servant. 

Held : — That an employee paid fortnightly, 

who has bound herself to give two v^eeks 9 

notice of her intention to leave service, and 

who absents herself for half a day without 

leave and against the will of her employer, 

but returns to her work the next morning 

and is discharged, notwithstanding her offer 

to work out her notice, does not, through her 

absence, forfeit two weeks 1 wages; and that 

slie could only be held for damages, luad any 

been proved. 

Action for wages due plaintiff's wife for 

work done at the Magog Print Works. Debt 

admitted by defendants, who pleaded that 

plaintiff's wife had submitted herself to the 

following rules and regulations : — 

11 All employees intending to leave the ser- 
vice of the company shall be held to give 
two weeks' notice of such intention to their 
overseers, and upon failure to comply with 
this stipulation, shall forfeit to the company 
the amount of two weeks' wages, which shall 



be deducted from whatever amount may then 
remain unpaid in the hands of the company. 
"The company may at any time, without 
notice, discharge any employee for incom- 
petence, unfaithfulness, immoral or improper 
conduct, or for any wilful damage done the 
property of the company." 

It was proved that the employee asked for 
leave of absence on the 22nd December last, 
in the afternoon, in order to receive her 
father and mother, who were returning from 
the United States. Leave was refused. She 
absented herself, however, and another oper- 
ative was put in her place. The next morn- 
ing she went back to the factory and worked 
until 9 o'clock, when she was summarily dis- 
missed and her wages for two weeks retained 
as being forfeited under the agreement One 
of the overseers testified there was damage > 
but it was impossible to appreciate it 

Belanger, for plaintiff, submitted that there 
was nothing in the regulations to warrant 
the course pursued by the defendants. The 
employee had not left their service, but ab- 
sented herself without leave. She was not 
guilty of any of the acts mentioned in the 
second paragraph. No damage was proved. 
He cited Belanger v. Oree, 14 Leg. News, 92 ; 
Sigouin v. Montreal Woollen Mills, 14 Leg. 
News, 2; Augi v. Dominion Wadding Com- 
pany, 11 Leg. News, 138. 

The tender was declared insufficient Judg- 
ment for plaintiff with costs. 

Belanger & Qenest for plaintiff. 

Lawrence & Morris for defendants. 
(l. c. b.) 



COURT OF QUEEN'S BENCH- 
MONTREAL* 

Responsibility-— Force majeure— Fire—Fall of 
wall after fire— Damages. 

Held:— Affirming the judgment of Loban- 
gek, J. f M..L. R., 3 & C. 283, That where a 
person pleads inevitable accident in answer 
to an action of damages, he is not relieved 
from responsibility if it appear that the acci- 
dent was preceded by negligence or fault im- 
putable to him, which conduced to the acci- 
dent And so where the damage complained 

•To appear in Montreal Law Reports, 6 Q. B. 
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cf was caused by the fell of a wall daring a 
\lih wind, seven days after a fire by which 
t building of defendant was destroyed and 
ue wall in question left standing, and the 
•lefendant had taken no precautions to pre- 
vent the accident by pulling down the wall, 
although there bad been ample time to do so, 
and he had been notified of the danger, it was 
»eld that it was not a case of inevitable ac- 
cent, and that the defendant was liable. — 
S<>rdheimer <fc Alexander, Dorion, Ch. J., Tes- 
tier, Cross, Baby, Bossl, JJ., June 26, 1889. 

v ifr of real estate — Action by purchaser to en- 
force sale — Putting vendor in default 
EM :— Where by a contract for the sale of 
real estate the buyer is to pay part of the 
pr'.oe in cash within a fixed delay, in order 
to put the vendor legally in default to exe- 
cute a deed, the buyer must tender the cash 
payment within the delay, and in a suit to 
enforce the sale,, and asking that the judg- 
ment be equivalent to title, he must renew 
'he tender and pay the money into Court — 
Foikr <fc Fraser, Dorion, C. J., Tessier, Cross, 
BossS, Doherty, JJ., May 21, 1890. 

CmHtotionai tow— 47 Vict (Q.), ch. 84, s. 8— 
Power of local legislature to authorize muni- 
cipal corporation to tax , wholesale liquor 
dealers — Statute imposing taxation must be 
specific 
Held : — 1. An Act authorizing a municipal 
'xirporation to levy an annual tax for muni- 
cipal purposes, on wholesale liquor dealers 
doing business within the municipality, is 
within the powers of the local legislature. 

2. Where an Act of the local legislature 
authorizes a municipal council to tax certain 
trades and occupations specially enumerated 
in the statute, and generally all commerce, 
manufactures, etc., exercised in the city, a 
by-law made by the council under the au- 
thority of such Act, taxing certain trades 
and occupations, and omitting to tax other 
trades and occupations, is not illegal on the 
ground of discrimination. 

3. Where the legislature authorizes the 
council of a municipality to levy taxes for 
municipal purposes, the trades or occupa- 
tions subjected to taxation must be clearly 
designated in the statute. Hence a power to 



levy annual taxes on wholesale liquor dealers 
and " generally on all commerce, manufac- 
tures, callings, etc," does not sufficiently au- 
thorize the municipal council to impose a 
special and additional tax as compounders 
on persons who compound or bottle spiritu- 
ous liquors for the purposes of their business 
as wholesale liquor dealers. — McManamy et 
al. <fc Corporation of Sherbrooke, Dorion, C. J. , 
Tessier, Cross, Bosse, Doherty, JJ., May 21, 
1890. 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

CHAPTER XII. 

Proceedings on Policies. 

[Continued from p. 159.] 

In Willson v. The /Etna Ins. Co.* the Supreme 
Court of Vermont held the condition, that 
the action was to be brought within twelve 
months, to be a good condition. And in 
Cray v. Hartford F. Ins. Co. 1 it was held that 
where a condition of the policy provided that 
no action should be brought thereon, unless 
commenced within the term of twelve months 
after the cause of action should accrue, it was 
a binding and valid condition, and that it 
was a good defence to an action on the 
policy that it was not brought within the 
time Bpecif? ed. 

But the limitation ought not to avail the 
insurance company if it has brought about 
the result of no action within the time fixed, 
say. by proposing arbitration and so forth. 3 

Where the action is required to be brought 
within a fixed time, what is considered an 
action? Is it the lodging of a fiat only, or 
the service of a writ of summons ? The lat- 
ter is necessary. 

In Wilson v. The State Ins. Co* Judge 
Smith said the clause that the action shall 
be brought in six months is of no effect 
"We have our own prescriptions." Judg- 



*27 Vt. Rep. ; 18 Law Reporter. 
*Blatohford C. C. R. 280. See also Avxsbury et al. 
y. Bowditch M. F. In*. Co. % 6 Gray'i R. 
•76. 
* Superior Court, Montreal, Dec, 1862. 
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ment was given for plaintiff. This is totally 
bad law, yet it was judged as per Judge Smith 
in Paris. 1 

The Court of Queen's Bench, Montreal, 
however, in December, 1869, in the case of 
CorneU v. The London & Liverpool Assurance* 
Co., held that a clause in a policy requiring 
suit to be brought within a year is not penal, 
but de rigueur, and that an action brought 
after the year will be dismissed. 

In a case of Madison Ins. Co* v. FeUowes 
(Disney, 217), it was held that where the 
action is brought within the year, if it have 
to be abandoned, a new one may be promptly 
instituted. This seems bad law, if it be 
meant that suit may be brought outside of 
the year, if a renewal of suit abandoned. 
Art 2226 C C. of L. C. is opposed to it An 
hypothecary action, if it fail after the ten 
years or thirty years, cannot be renewed. 

Can a civil suit be put off till criminal 
trial be had, or prosecution (by defendants 
insurers) of the plaintiff insured for arson.? 
QuUdstone v. R Ins. Co., 1 F. & F.» 

In Reg. v. Kitson, in the Court of Criminal 
Appeal, on a trial for arson, notice was given 
at midday the day before the trial to the pri- 
soner to produce the policy. He did not 
produce it Parol secondary evidence was 
given of it Kitson was convicted and the 
conviction was afterwards quashed. 

In civil cases it is not always necessary 
that the policy be produced, but most often. 
Martin, B., says he cannot understand why 
always it ought not to be produced. 
8 273. Proof upon tlie trial. 

The receipt of the premium is usually re- 
cited in the body of the policy, upon proof of 
the policy, therefore, proof of that payment is 
unnecessary, if the loss or damage take place 
during the period of time which the premium 
covers. 

The insured must also prove his interest, 
for as we have seen by stat 14 George III, 
c. 48, s. 31, he can only recover to the amount 
or value of his interest. It appears that a 
slight interest is sufficient for the purpose of 
enabling the insured to recover, as that of an 

1 Dallos of 1850, 2nd p*rt,p. 40. 

* As to influence of criminal proceedings or verdict 
on oivil suit, see 1505 Taylor on Evidence ; Dickson* 
vol. 2. p. 652. 



agent for the Bale of goods, a pawnee or de- 
pository for hire, and perhaps a bailee gen- 
erally. Possession alone vaut litre. 

Every material averment in the declara- 
tion must be proved ; one of the most ma- 
terial is that of the truth of such warranties 
as constitute conditions precedent; as the 
delivering in an account of the loss and dam- 
age to the office, with evidence in support 
of it, according to the rules laid down by the 
respective offices ; the construction of the 
building, if the question be raised ; and ttfe 
nature of the property insured. 

The accident of fire, which was the cause 
of the loss or damage, must also be set forth 
in the declaration, and proved, if not admit- 
ted, as it generally is; the loss or damage 
must be shown ; and the loss or damage 
must appear to have happened during the 
continuance of the risk. 

Is the fire not presumed accidental? Is it 
not enough to prove the fire ? - Rev. de Leg., 
vol. i, p. 113. As between landlord and ten- 
ant, fire is presumption of negligence; yet 
the insurer is liable. 

The rule of evidence in regard to usages is 
the same in policies of insurance as in other 
contracts ; they are admitted in evidence to 
explain and interpret the policy, but not to 
control or contradict its obvious meaning. 1 

P. 159 Indian Evidence Act—A, accused 
of setting fire to his bouse (well insured) to 
cheat. It may be proved that he was burnt 
out in three other places, insured, though in 
different companies. 

On an indictment for arson the books of 
the company cannot prove the insurance, un- 
less notice has been given to the accused to 
produce his policy. Rex v. Doran, 1 Esp. 

The Court will not compel assurers to pro- 
duce the reports made to them by their sur- 
veyors after the fire. WoUey v. Pole, 32 L. 
J., p. 263. 

v Parol evidence is not admissible to alter or 
vary the policy ; what the parties said before 
the policy is not to be proved, unless mistake, 
fraud or fraudulent misrepresentation be 

1 Colt v. Commercial In§. Co., 7 Johns. 385; Fowler r. 
AJtna Int. Co., 7 Wend. 270 : Mut. Safety hu. Co. v. 
Hone, 2 Comatock 235; De Forest v. Fulton Int. Co., 1 
Hall 84: Homer v. Dorr, 10 Mass. 26; 1 Phillips Ins. 
86; 2 Greenleaf , Evid. 
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pleaded. % 20, AngelL But if fraudulent 
nusrepToaent&Uon be pleaded, then the proof 
a admissible. 

The agent or director of another company 
than defendant having also insured the thing 
tamed, la not a competent witness for de- 
fendant sued by assured ; but is competent 
for plaintiff. Page 652, 2 PhilL Ins. The 
agent of defendant is a good witness for the 
assured, plaintiff against insurance company. 
IK and p. 653. 

"Possession is prima facie evidence of owner- 
ship. Taylor, Ev., p. 126, citing 7 T. R. 397. 
In Hooper v. Grimm it was said by V. C. 
Wood that an agent's letters to his principal 
abroad are not privileged. 

In Ricards v. Murdoch, 10 B. & C. (A. D. 
1830), the underwriters 9 opinion was held 
properly admitted; a portion of a letter not 
communicated held a concealment and ma- 
terial, and the policy void, and a new trial 
was refused. 

In Chapman v. Walton, 10 Bingham, an 
action of damages was brought against a 
policy-holder for want of skill for not having 
secured alterations in a policy. For want of 
the alterations the insurers were freed. The 
meaning of a letter was allowed to be 
proved as matter of opinion by witnesses. 
It was held properly admitted to prove 
that defendant acted as any other broker 
would have done, and a new trial was re- 
fused. 1 

An interesting question sometimes arises 
in regard to the admissibility of the testi- 
mony of insurers, policy brokers and other 
persons skilled in the business of insurance, 
as to their opinion of the materiality of a re- 
presentation or concealment. 

The authorities are conflicting on this 
point The cases of Carter v. Boehm, 3 Burr. 
1905; DvarrtU v. Bederly, 1 Holt 283; Camp- 
bell v. Richards, 5 Barn. & Ad. 840, and Jef- 
ferson Ins. Co. v. Cotkeal, 7 Wend. 72, hold that 
such evidence is not admissible ; while the 
contrary is either expressly or incidentally 

1 Campbell v. Ricards, 2 Nev. & Manning (A. D. 
M3S), was a ease against defendant* for negligence as 
agents, growing oat of RicanU ▼. Murdoch, 10 B. Jfc C 
Damages were found— £4,138. A new trial was moved 
for as plaintiff had examined witnesses to prove that 
in their judgment defendant had omitted to do a 
thins material. The jury found gross negligence. 



held in Chourand v. Angerstein, 1 Peake's N. 
P. Rep. 43 ; Berthon v. Loughman, 2 Stark. 229 ; 
Littledale v. Dixon, 4 Bos. & Pul. 151 ; Hay- 
wood v. Rogers, 4 East 690 ; Richards v. Mur- 
doch, 10 Barn. & Cres. 527 ; Chapman v. Wal- 
ton, 10 Bingham 57 ; Marshall v. M. Ins. Co., 
2 Wash. C. C. R. 558. See also 3 Kent, Com., 
5th ed., 285 d, and 2 Duer on Ins., p. 682. 
Kent would admit the opinions of witnesses 
to aid the jnry. 

The general rule in regard to the admis- 
sion of evidence of this character is that the 
opinions of experts are admissible, when the 
subject matter of inquiry " so far partakes of 
the nature of a science as to require a course 
of previous habit or study to acquire a know- 
ledge of it." Smith's Leading Cases, Phil, ed., 
1852, vol. i, p. 544. Under this rule it is 
plain and unquestionable that the testimony 
of medical men is frequently not only ad- 
missible, but indispensable, in regard to the 
materiality of a representation or conceal- 
ment in life insurance, and we can easily 
suppose questions in marine insurance, which 
cannot be satisfactorily determined by a jury 
without assistance from the opinions of those 
who are thoroughly acquainted with the va- 
rious circumstances which are likely to affect 
the risks assumed by that complex contract 

But the contract of fire insurance is so 
limited in extent and comprehension, and 
the risks assumed are so much within the 
cognizance of every person, that it is difficult 
to suppose a case where the opinion of ex- 
perienced insurers in regard to the material- 
ity of a representation or concealment would 
be necessary to enable a jury to decide the 
question, and unless such testimony is neces- 
sary for this purpose it is never admissible. 

Preliminary proofs are not evidence on the 
question of the amount of damages, unless 
made so by the terms of the policy. Sexton 
v. Montgomery Mat. Ins. Co., 9 Barbour 191. 

The following American cases also relate 
to the rules of evidence in actions on fire 
policies: Phoenix Fire Ins. Co. v. Phillip, 13 
Wend. 81 ; Lightbody v. North American Ins. 
Co., 23 Wend. 18 ; N. Y. Fire Ins. Co. v 
Delevan, 8 Paige Chan. R. 419 ; Pent v. JEtna 
Ins.Co., 9 Paige Chan. R. 568 ; Columbia Ins. 
Co. v. Lawrence, 10 Peters 507; Clark v. ■ 
Manufacturers' Ins. Co., 8 Howard 235. 
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Parol evidence of verbal representations as 
to the value of the subject to be insured 
made by the assured at the time of effecting 
the insurance held to be inadmissible. 2 
Hall's N. Y. Rep. 108. But actual fraud was 
disclaimed to be charged by the insurance 
company, and representations admitted to 
be in good faith. 

Suppose false and fraudulent representa- 
tions pleaded, ought not parol evidence to 
be admitted? 

Where an indictment for arson was found : 
In an actibn against an insurance company, 
it cannot ask delay because of such an indict- 
ment pending, and ask for stay of proceed- 
ings till after the trial of the indictment. 7 
L. C. Rep., McQuire v. Liverpool <fc London 
Ass* Co. 

Upon the trial the plaintiff must begin by 
proving every material allegation contained 
in his declaration. If any of the facts of the 
case on either side have been agreed to be 
admitted, these admissions are reduced into 
writing, and signed by the attorneys on both 
sides, and being read, they supply the place 
of actual proof! 1 

The rules of evidence are in general the 
same in trials upon policies of insurance as 
in other matters, and there appear to be no 
cases in the books containing points of evi- 
dence peculiarly applicable to trials upon 
policies of insurance against fire, 2 

The first step on the part of the plaintiff is 
to prove the contract, which is done by pro- 
ducing the policy, and proving the due execu- 
tion of it, or the subscriptions, if not under 
seal It is not often, however, that offices 
ever put plaintiffs to the necessity of this 
proof: the production of the policy, if there 
be no variance, is conclusive evidence of the 
contract stated in the declaration ; and the 
general rule is, that no evidence can be re- 
ceived of any parol stipulation or agreement 
to alter, control or qualify it 3 

Surveyors of insurance companies make 
reports before policies. If so, these can be 
compelled to be produced for insured where 

*2 Marsh. 712. 

8 If insurance be oyer 150 fr., it cannot be proved by 
witness against alleged insurer unless there be a com- 
mencement de preuve par icrit, Alauzet. 
• n Taunt 116 ;1 Marsh. 352. 



he is at trial against insurance company on 
a question of value or condition of property 
insured ; but the company's servants' reports 
after a loss cannot be gotten at— are confi- 
dential Wolley v. Pole, 14 C. B. 

Amendments of pleas by insurance com- 
panies (defendants) will not be allowed, to 
facilitate hard defences. McKenzie ei al. v. 
Van Sickles, 17 U. C. Q. B. Rep. 

The insured opened a communication be- 
tween the building insured and another: 
loss happened, but not from this. The de- 
fendants, meaning to plead this, described in 
their plea another opening or communica- 
tion, which really had existed before and at 
the date of the policy. At the trial they per- 
ceived their error and moved to amend the 
plea. This was refused. Verdict passed 
for the plaintiff. Upon motion for a new 
trial, new trial was refused. There had 
really been a new opening made after the 
insurance, but it did not conduce to or 
aggravate the fire, and wrongful firing was 
not pleaded. 

Suppose a conflict of evidence to exist as 
to the quantity of goods destroyed. The 
judge charged that the jury might presume 
the goods there, because of the amount in- 
sured, and goods admitted in quantity there, 
though no quantity mentioned at the time of 
policy. A new trial was granted. Clark's 
case. 

In Thurtell v. Beawnonfl an insurance com- 
pany sued pleaded that the plaintiff had wil- 
fully set fire to the property insured. The 
judge charged that the jury was to require 
as certain proofs as they would require if 
trying the plaintiff on an indictment for 
arson. It was held that the judge charged 
properly so. But, of course, as in arson, cir- 
cumstantial evidence may suffice. So judged 
in Regnier v. Louisiana State M. Fire Ins. Co., 
12 La. Rep. 

The plaintiff must aver a compliance with 
all express warranties and conditions prece- 
dent ; and proof is on the plaintiff to prove 
as far as possible. Many negatives (such as 
that he had not other insurance) cannot be 
proved. * 

In Barrett v. Jermy it was held the burden 

1 1 Bingham 339. This ease has been disapproved. 
' Phillips on Ins., sec 2122, vol. it 
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of showing that no notice was given is on the 
insurers, where alterations material are made 
and are to make void the policy, unless notified* 
etc. Better law, semble, is in Oar&iner v. 
Piscatoqui* M. F. Ins. Co. 1 Under a clause 
that if the risk be materially increased no- 
tice thereof shall be given to the insurers, or 
the policy shall be void ; it was held that 
such an increase of risk without notice voided 
the policy, and that the burden of proof of 
notice was upon the insured, and that it was 
immaterial whether the loss happened in 
consequence of such increased risk or not. 2 

He who pretends that a condition resolutmre 
has operated his discharge, is bound to prove. 
(He is a kind of plaintiff as regards this.) 
End of No. 56, XI Duranton. 

The insured cannot make evidence for him- 
self of values ; so his particulars do not make 
proof. Proof must be made on the trial be- 
fore the jury. Flanders, 576, 577. 

A insures his house and afterwards sells it 
to B. It is burned during the existence of 
A's policy. A gets paid the policy amount. 
B goes to. him and says: "Pay me. You 
"were not owner; it was indemnity to the 
' owner, the loser by the burning. You must 
u he treated as my procureur." A won't pay 
B, and L. Can. codifiers say he need not, and 
so say the English writers. 

A case somewhat like the above occurred, 
and Ch. J. Dorion advised B to sue A, but B 
would not, because of the Trust & Loan Co., 
as holders of A's policy, having received the 
money, and not A himself; though A got the 
benefit, for the Trust & Loan Company dis- 
charged him from personal liability to them 
for like amount 

I 274. Cost of remitting insurance money. 
In Burgess et al. v. Alliance Insurance Co.* 
an insurance was effected in Boston of mer- 
chandise in Cuba. A loss occurred. The 
question being what sum was to be recov- 
ered, itwas held that nothing was to be 
allowed as for cost of remitting insurance 
money to Cuba. Nothing can be added as 
for cost of exchange. The amount of the loss 



is to be ascertained at the place of the loss, 
in the currency of that place; then the 
equivalent in the currency of the place of 
contract and suit is all that can be claimed* 
§ 275. Partial loss during the term of insurance. 
A house worth $10,000 is insured for 
$10,000, for twelve months. It is partially 
damaged, say to the extent of $5,000 in the* 
second month. The insurers repair. Then 
the house is worth still $10,000. It is totally 
burned afterwards in the tenth month, and 
the insured loses $10,000. Can he make the 
company pay that amount (which would 
make $15,000 in the year) ? If the policy 
has not been resiliated by Condition or 
agreement alter the first loss, the total loss 
afterwards must be paid, says Pouget, p. 846. 
A house is insured for twelve months. It 
is totally destroyed by fire; but the insur- 
ers, under a clause allowing them to rebuild, 
rebuild it The policy ceased with the first 
subject. The new rebuilt house is not cov- 
ered by the original policy. 

But if the house insured be partly burned 
and the roof be burnt off, and the insurance 
company rebuild it, the original policy cov- 
ers the new roof as accessory to a part of the 
house insured. 

But suppose £200 only insured from the 
beginning; then the roof burnt— loss £100 ; 
later the house be totally burnt Shall the 
insurer have to pay £200 ? Semble no ; but con- 
ditions sometimes regulate. Most policies 
read only to make the insurers liable for a 
sum not exceeding a fixed sum, say £500 or 
£200, so if that sum be invaded by a partial 
loss the company afterwards only has at risk 
the balance. 

Where the defendant loses (the judge hav- 
ing misdirected the jury), and moves for a 
new trial, and this is granted, has the de- 
fendant to pay the costs of the new trial ? In 
Westbury v. Aberdein 1 it was so held, and a 
new trial was granted, but in that way. 
§ 276. Reformation of policy. 
In Petrolia Crude (HI Co. v. Enghhari' the 
defendant was held entitled to the reforma- 



1 SB Maine. 

* As to the judge's duty in charging where alleged 
concealment of facts is pleaded, see WeHbury v. Aber- 

1 10 Allen's Rep. 



i2MeesonAW.; Exch. 1837. 

2 29 Com. Pleas Rep, Ontario, p. 157. In McKenzie 
r. CouUon, L. R. 8 Bq., reformation of the policy was 
denied. 
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tion of the agreement, by inserting a condi- 
tion omitted, favorable to defendant. This 
reformation was fatal to an action of dam- 
ages by the Oil Company. 

In MoUeaux v. London Assurance Co* 1 the 
policy was amended to agree with the slip 
originally given to the insured. In subse- 
quent cases Lord Hardwicke refused to alter 
policies unless it could be shown that clear 
mistake made it necessary. The American 
case of Dave ga v. Crescent Mutual Insurance Co. 
of New Orleans 2 is to the same effect 

In Parsons v. Bignold? in which a bill was 
filed to have a policy corrected, it was held 
that the burden of proof in such cases is on 
the insured. The proceeding failed in that 
case, but it was admitted that if the misre- 
presentation (relied on by the insurer) had 
been the work of insurer's agent, or his fault* 
the policy would have been made operative. 

*1 Atk. 547. 

9 7 Louisiana, 228. 

'15L. J. Ch.; 12 Engl. Rep. (Albany cd.), p. 855. 
See also the case of Wyld & Darling, 1 Supreme Court 
Rep. Canada, p. 666, in which an action was brought to 
reform a policy. In Wyld & Darling v. Liverpool & 
London & Olobe Inn. Co., in the Queen's Bench, Wyld 
k Darling failed. Then a bill was filed in Chanoery 
to reform the policy, etc., and the policy was reformed. 
This judgment was confirmed by the Supreme Court* 
the judges being equally divided in opinion, June, 
1877. The insurance was of goods in No. 272. Then 
Wyld & Darling notified that they had added two flats 
of No. 273 to their former premises, and that part of 
their stock was in these new flats (an opening had 
been made). They paid extra insurance, and took a 
policy ambiguous, not expressly insuring the goods in 
273, but stating, by a kind of memorandum, " opening 
"in E. end gable of the premises is, through which 
"communication is had with the adjoining house (i.e., 
273) " occupied by 0." The Queen's Bench held the 
goods in 273 not oovered. The Court of Chanoery or- 
dered the policy to be reformed, holding the goods in 
273 oovered. The Court of Appeals confirmed that, 
and the judges of the Supreme Court being equally 
divided, the judgment stood affirmed. The reports 
illustrate how a circumlocution may be, and a stupid 
one? on both sides. How not to express intentiou is 
well seen here. Could the insurance oompany reason- 
ably suppose that no intention was by Wyld & Darling 
to have their goods in 273 insured, seeing that they 
notify that part of their stock is in there. Then look 
at the policy. It expresses only goods insured, and 
only in No. 272, owned by Irvine ; between which 
building and the adjoining bouse, occupied by one 
Onyon, there is an opening. Why did Wyld & Darling 
keep tranquil, with a polioy reading so clearly, till 
after the fire? The agent at Hamilton must have 
been careless. The company at Montreal seem never 
to have been informed or Wyld & Darling's goods being 
in 173. For cases of policies reformed after loss see I 
Supreme Court Rep., p. 618. On correcting mistakes 
see observations of Lord Eldon in Hcnkle v. R. Ex. 
Am. Co., 1 Vesey. 



INSOLVENT NOTICES, ETC. 
1 Quebec Official Gazette, May2& 

Judicial Abandontmmte. 

Zool Gagnon, trader, St*. Agnes, Charlevois, May 16. 

Pierre Rheaume, Levis, April 29. 

Joseph Savoie, blacksmith and carriage maker, 
Plessisville, May 18. 

Curator* Appointed. 

Re Joseph Eugene Dion, Robertson Station.— H. A. 
Bedard, Quebec, curator, May 19. 

Re J. M. Dorion, Staynerville.— Kent k Turootte 
Montreal, joint ourator, May 20. 

Re Emile Lacas k Co.— J. M. Marootte, Montreal, 
ourator, May 20. 

Re M£d6rio Lapointe, carriage maker, parish of St. 
Liguori,May6. 

Re Thomas Mercier.— P. Valentine, Three Rivers, 
ourator, May 13. 

Re A. Paradif, Montreal— Bilodeau k Renaud, 
Montreal, joint ourator, May 12. 
Dividend*. 

Re A. Labeile k Co., St. Henri.— First and final 
dividend) payable June 9, W. A. Caldwell, Montreal, 
ourator. 

Re J. B. 0. Langlois.— First and final dividend of 5 
cents, payable June 1, J. M. Marootte, Montreal, oura- 
tor. 

Re A. Lanthier, Waterloo.— First and final dividend, 
payable June 9, W. A. Caldwell, Montreal, ourator. 

Re Victor Lesage, Pont Rouge.— First and final divi- 
dend, payable June 8, H. A. Bedard, Quebec, curator. 

Re Lindsay, Gilmour k Co., Montreal.— First divi- 
dend, payable June 22, Kent k Turcotte, Montreal. 
joint ourator. 

Re Archibald MoNair, New Riohmond.— First and 
final dividend, payable Jane 8, H. A. Bedard, Quebeo, 
ourator. 

Re Joseph Menard.— First and final dividend, pay- 
able June 10, J. C. Desauteta, St. Hyaointhe, curator. 

Re David Pettigrew, Isle Verte.— First and final 
dividend, payable June 8, H. A. Bedard, Quebec, oura- 
tor. 

Re Georges Stewart.— First dividend, payable June 
10, C. Desmarteau, Montreal, ourator. 

Re Edward H. Tarbell.— First and final dividend, 
payable June 9, J. H. Brassard, Knowlton, ourator. 
Separation as to Property. 

Eliza Jane Thompson vs. Edwin Ham, farmer, town- 
ship of Barns ton, May 2L 



Dental Law m Italy.— A law has recently been 
passed in Italy by which it is enacted that whosoever 
desires to practise dentistry must have the degree in 
medioine and surgery. It is not, however, in any way 
retrospective, and does not affect those who are al- 
ready in praotioe who may not have the medical 
qualification. This is, indeed, a progressive step, and 
we trust that France, in framing the projected Dental 
Act, will follow upon the same lines, and not make 
dentistry a separate profession, and that those coun- 
tries where the latter position has been taken up will, 
before long, insist upon the higher standing.— LanocL 
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The recent discussion in the House of 
Commons on the subject of the salaries of 
judges is not encouraging to those who would 
tike to see a proper revision of the scale of 
judicial remuneration. The Minister of Jus- 
Uce concurred in the statement that the pre- 
sent salaries are inadequate, but he hinted 
that there was a financial difficulty. If so, 
it is unfortunate that the question was 
shelved when the finances of the country 
were in a more prosperous condition. Mr. 
Girouard, Q.C., pointed out that heads of 
large corporations are paid from $20,000 to 
$25,000 a year, although the duties they per- 
form are not more important than the duties 
performed by the judges. In fact several of 
the subordinate officers of railways and 
banks receive much higher salaries than the 
judges. The weight of argument was de- 
cidedly in favor of a reasonable increase, 
and it is to be regretted that there should be 
a further postponement of the question. 



A Bill introduced by the Hon. Mr. Abbott 
proposes to amend the Bills of Exchange 
Act of last session in the following particu- 
lars: 

1. The paragraph lettered (a) of sub-sec- 
tion one of section eleven of " The Bills of 
Exchange Ad, 1890, M is hereby repealed and 
the following substituted in lieu thereof: 

(a.) At sight, or at a fixed period after 
date or sight 

2. Section 12 is amended by inserting after 
the word "payable" in the third line thereof 
the words ° at sight, or." 

3. Section 17 is amended by striking out 
of the third line of sub-section 3 thereof the 
words " if he thinks fit* 

4. Section 18 is amended by inserting after 
the word " payable" in the first line of sub- 
section two thereof the words <( at sight, or." 

5. Section 24 is amended by adding the 
following sub-section : 

"2. If the drawee of a check bearing a 



forged endorsement pays the amount thereof 
to a subsequent endorser, or to the bearer 
thereof, he shall have all the rights of a 
holder in due course for the recovery back 
of the amount so paid from any endorser 
who has endorsed the same subsequent to the 
forged endorsement, as well as his legal re- 
course against the bearer thereof as a tran- 
feree by delivery; the whole, however, sub- 
ject to the provisions and limitations con- 
tained in the last preceding sub-section." 

6. Section 40 is amended by inserting in 
the second line thereof, after the word 
" payable," the words " at sight, or." 

7. The paragraph lettered (a) of sub-section 
2 of section 41, is amended by striking out 
the words "or bankrupt" in the first line 
thereof. 

8. Section 51 is amended by striking out 
the words "becomes bankrupt or" in the 
first line of sub-section 5 thereof. 

9. The rules of the common law of England, 
including the law merchant, save in so far as 
they are inconsistent with the express pro- 
visions of the said Act, as hereby amended, 
shall apply, and shall be taken and held to 
have applied from the date on which the 
said Act came into force, to bills of exchange, 
promissory notes and cheques. 



NEW PUBLICATION. 

The Dominion Law Index. By Messrs. 
Harris H. Bligh,Q.C, and Walter Todd. 
Toronto, Carswell & Co., Publishers. 
The statute law is a subject which especially 
calls for a full and carefully prepared index, 
and a really valuable work will merit the 
gratitude of the profession. The present 
work embraces all the legislation of the 
Dominion Parliament, and such unrepealed 
provincial enactments and imperial statutes, 
treaties and orders as bear a special relation 
to Canada. The authors remark that pre- 
viously to 1875 all the Dominion Statutes of 
each year were included and bound in one 
volume, the pages of which were numbered 
consecutively from beginning to end. Sub- 
sequently to that date the Statutes of each 
year have been arranged and published in 
two parts or volumes, the former containing 
the Acts of a public or general, the latter 
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those of a local or private character ; each 
part or volume being paged separately. The 
present work therefore embraces the material 
scattered over fifty-eight volumes or parts of 
volumes. The value of an Index can only 
be adequately tested by use and the extent 
of the aid which it affords to those who re- 
sort to it From the examination which we 
have been able to make of this work we are 
disposed to believe that it will prove satis- 
factory. The subjects are arranged alphabe- 
tically with reference to the year or volume 
and page, the reference being repeated under 
the various titles which might be looked 
for by those consulting the Index. The 
book is issued in neat form by Carswell & 
Co., publishers. 



CIRCUIT COURT. 

Montreal, April 17, 1891. 
Present: Pagnublo, J. 
Reginald Graves v. Jambs E. Durakd. 

Art. 1063, C. C. — Action of damages for impru~ 
dence in giving an opinion as to credit of a 
third party. 

Held : — That the defendant was liable for the 
price of goods advanced to C. by the plaintiff 
on the unqualified opinion given by the 
defendant as to the solvency of C, when in 
fact C. was not solvent, and tlie defendant 
had not sufficient information to warrant 
his opinion. 

On the 10th April, 1890, A. H. Cranston 
went to the plaintiff's store to purchase a 
suit of clothes, which were to be made to 
order. Cranston being unknown to the 
plaintiff, credit was refused to him, and he 
paid five dollars on account at the time the 
order was given. Before the clothes were 
ready plaintiff made enquiry and learned 
that it wouid not be safe to give credit to 
Cranston. He accordingly wrote to Cranston 
as soon as the suit was ready, asking him to 
call and pay for it and take it away. Crans- 
ton called and expressed great indignation, 
and at the same time told the plaintiff that 



the present defendant was a friend of his, 
and that he might apply to him for informa- 
tion as to his character. 

Plaintiff thereupon wrote the following 
letter to defendant :— " Montreal, April 19th, 
'90, 1790 Notre Dame 8treet— Dear Sir, Will 
you kindly inform me if you would consider 
an order from Mr. A. H. Cranston for a suit 
of clothes on credit a safe transaction. He 
has mentioned your name to me, so I have 
taken the liberty of addressing you on the 
subject; not knowing him myself I am 
obliged to seek for information. Trusting to 
be favored with an answer by bearer, I am, 
etc." 

On receipt of this, defendant immediately 
wrote across the face of the letter the word 
" Yes/' to which he added his usual signa- 
ture. When this answer was received by 
plaintiff, he concluded that his former infor- 
mation was incorrect, and immediately de- 
livered the suit to Cranston. 

About ten days later he sent his agent to 
collect the bill, and then learned that Crans- 
ton had left his boarding-house early one 
morning, taking his clothes with him. leaving 
a bill unsettled, and has not since been heard 
oil The defendant was then written to and 
asked for Cranston's address, which he gave 
as "Care of Adam Cranston, Miller, Gait* 
Ont" Failing to collect, the plaintiff there- 
upon brought the present action, alleging the 
foregoing facts. 

The defendant pleaded that it appeared 
from the first letter that the plaintiff request- 
ed information about the said A. H. Crans- 
ton for his own profit and advantage, and 
asked the same as a favor from the defend- 
ant ; that the defendant had received no con- 
sideration for answering the letter or giving 
his opinion,but was in good faith and believed, 
as he alleges the fact is, that the said Cranston 
was in regular employment and in receipt of 
sufficient salary to enable him to pay for a 
suit of clothes, and that his answer to the 
letter merely meant that, in defendant's opi- 
nion, an order for a suit of clothes from A. H. 
Cranston on credit was a safe transaction; 
that the answer was given in good faith with 
reasonable cause, and was and is true to the 
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beat of the defendant's belief, and that the 
defendant did not at any time become res- 
ponsible for the indebtedness of the said 
Cranston. 

The witnesses examined were the plaintiffs 
dark, who was present when the order was 
given for the clothes, who delivered the letter 
to defendant, and who also proved the facts 
with regard to plaintiff's attempt to collect 
his account from Cranston. The defendant 
examined a witness, who proved that, at the 
time the letter was given, Cranston was in 
regular employment in the city of Montreal, 
and in receipt of a fair salary. It was also 
admitted that plaintiff gave no consideration 
lor the letter. At the suggestion of the de- 
fendant's counsel, defendant himself was 
examined by the Court, and stated that he 
had known Cranston as a boy, knew his fan> 
ily , and that he was respectably connected ; 
he also knew that, at the time he gave the 
answer, Cranston was in a situation in Mont- 
real. Being further examined by the Court, 
it appeared that he had not seen much of 
Cranston for about nine years, and was not 
intimate with him while he was in Montreal. 
Being asked if he knew anything against 
him, he said, that he had heard that, about 
two years ago, Cranston had been arrested 
on a charge of embezzlement, but that he did 
not consider this against him because he had 
been discharged. 

The Court, in rendering judgment, consid- 
ered the defendant had acted very impru- 
dently in answering as he did ; that he was 
not bound to answer at all, but that, having 
undertaken to do so, it was his duty to tell 
the plaintiff exactly what he knew about 
Cranston; that the plaintiff's loss had been 
caused by this imprudence, and defendant, 
consequently, would be condemned to pay 
the amount of the loss with costs. Judgment 
for $27.50 and costs. 

W. J. White, for plaintiff. 
F. E. Meredith, for defendant. 



HOUSE OF LORDS. 

March 5, 1891. 

Thb Governor and Company op the Bank op 
England v. Vagliano Brothers. (26 
L.J. N.C.) 

Banker— Bill of exchange— Forged instrument 
Genuine acceptance— Payment by banker- 
Negligence of customer— 1 Estoppel '—' Fic- 
titious or Non-existing 1 payee -Bills of 
Exchange Act, 1882, *. 7, subs. 3. 

The respondent's clerk, by forging letters 
of advice and preparing and filling in forged 
drafts, in which he inserted the name of a 
foreign correspondent as being that of the 
drawer, and the names of a foreign firm who 
were existing persons and actual correspon- 
dents of the respondent as payees, procured 
bis employers' acceptance of these forged in- 
struments and obtained payment of them 
across the counter from the appellant bank. 
The clerk appropriated the moneys to his own 
use. 

Held by Lord Halsbury, L.C., the Earl of 
Selborne,Lord Watson, Lord Herschell, Lord 
Macnaghten, and Lord Morris, dissentieniibus 
Lord Bramwell and Lord Field, reversing 
the Court of Appeal, that the loss incurred 
on the forged bills must fall upon the respon- 
dents. Whenever a name is inserted in a 
bill as that of payee by way of pretence 
merely, without any intention that payment 
shall be made in conformity therewith, the 
payee is a 'fictitious' person within the 
meaning of the Bills of Exchange Act, 1882, 
s. 7, subs. 3. Robarts v. Tucker, 20 Law J. 
Rep. Q. B 270; L. R. 16 Q.B. 560, explained 
and distinguished. Judgments of Charles, J. 
(58 Law J. Rep. Q.B. 27) and the Court of 
Appeal (58 Law J. Rep. Q. B. 27) reversed. 



DECISIONS AT QUEBEC* 
Servitude— Passage— Enregistrement— Usufrui- 
tier* 
Jugi :—l. L'Acte 44-45 Vict. (Q.) ch. 6, qui 
exige l'enregistrement des titres creant les 
servitudes discontinues et non apparentes, 
pour leur conservation vis-a-vis des tiers, ne 

* 17 Q. L. R. 
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■'applique pas a an droit de passage appa- 
rent 

2. Un drdit de passage est rendu apparent 
par l'existence d'une portedans la cloture qui 
s e pare les deux fonds dominant et servant. 

3. L'usufruitier du fonds dominant qui est 
trouble* dans sa jouissance d'une servitude 
pent, par action, se borner a demander que 
celui qui le trouble soit condamne* & recon- 
naitre son droit de jouissance, et a lui payer 
le montant des dommages soufferts. — Diroche 
v. Oagni, C.S., Casault, J., 26 janv. 1891. 



Corporation privie — Cautionnement — Bittets 
promissoires — Endossement — Tiers porteur. 

Jugi: — 1. Une corporation creee par un 
acte de la legislature de Quebec, " pour 
fonder a Arthabaskavilie des h6pitaux, hos- 
pices et autres maisons de charity/' ne peut 
pas se porter caution de la dette d'autrui, ni 
endosser des billets promissoires par com- 
plaisance (for accommodation). 

2. Une banque qui aescompte" un billet 
endosse par une telle corporation, ne peut 
pas en recouvrer le montant de cette der- 
niere, si elle savait lors de l'escompte que 
l'endossement 6tait sans consideration et 
donne 1 par complaisance. 

3. La banque qui escompte un billet en- 
dossg par une corporation creee pour les fins 
susdites, est censee connaltre rincapacite* de 
celle-ci d'endosser sans consideration ou par 
complaisance, et savoir que l'endossement a 
6te ainsi donne\ lorsqu'elle a porte* le produit 
de ce billet dans ses livres au credit du 
faiseur, et non a celui de la corporation qui 
l'a endoss6. — Le Banque Jacques Carder v. 
Quesnel, en revision, Casault, Caron, Andrews, 
JJ., (Andrews, J., diss.), 31 janv. 1891. 



Diffamation — Cause d'action — Compitence. 

Jugi : — La Cour Supgrieure, siegeant a 
Trois-Rivieres, est incompetente a connaltre 
d'une action en dommages contre un defen- 
deur domicilii et assigne hors du district, 
pour libelle allegue" avoir 6te public par lui, 
" dans le district de Richelieu, dans celui de 
Trois-Rivieres et en dehors d'iceux dans la 
province de Quebec." — Bardie v. Rouillard et 
a/., en revision, Casault Bouthier, Andrews, 
JJ., 31 janv. 1891. 



Control de manage — Avaniage matrimonial — 
Reclamation par la femme du vivant du 
mari. 

Jugi : — La stipulation dans un contrat de 
mariage par laquelle "le futur epoux fait 
donation entre vife a la future epouse d'une 
somme de.-«-"ne donne pas simplement 
droit a un gain de survie, mais a un avantage 
matrimonial qui peut 6tre reclame du vivant 
mfime du mari. — In re Morin, failli, et 
Bidard, reclamante, C.S., Larue, J-, 2 no v. 
1889. 

Usufrwi — Inventaire — Cautionnement — In- 
terits. 

Jugi:— I. L'usufruitier a droit aux fruits 
des l'ouverture de Pusofruit, lors mgme qu'il 
n'a pas fait faire inventaire, ni donne cau- 
tionnement. 

2. II ne peut cependant reclamer que lea 
interets actuellement perous par ceux qui 
detiennent les capitaux.— Xyafer v. Reed, en 
revision, Casault, Routhier, Andrews, JJ., 31 
janv. 1891. 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

CHAPTER XII. 

Proceedings on Policibb. 

[Continued from p. 163.] 

A policy being delivered is not a bar to a 
reformation for mistake- But if the reforma- 
tion be asked late, it will call for observa- 
tion, and may lead to mistake being less cer- 
tain. 1 

In Bryce v. LoriUard 1 it was held that mis- 
take to be corrected,in reformation of a policy, 
must be by both parties. The instrument 
will not be reformed unless for mutual mis- 
take, and where the true intent of the parties 
is not expressed in the instrument sought to 
be reformed. Opinion by Bowie, J., Farmers 9 
Insurance and Banking Co. v. Butler, Alb. Law 
J., vol xxiv, p. 399 ; 54 Maryland Supreme 
Court 

1 Van Touch v. Westchester, etc., 55 N. Y. ; Buhcell v 
Aitor, 16 N.Y. 
* 14 Am. Rep. 
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In Wright v. Sun MutuallAfe Insurance Co., 
and Wright v. 7ft* London Life Insurance Co.* 
the seal wai omitted. Reformation of the 
policy and equitable relief was sought for. 
The policy of the Sun Company had an attes- 
tation clause acknowledging it sealed. The 
London Company's policy had nothing to 
show seal; the policy only professed to be 
signed* Held, a mutual mistake, and the 
insured was held entitled to relief by refor- 
mation, by seals to be added; or, secondly, 
by debarring the defendants from defence on 
the ground of want of seals. An equitable 
replication was allowed. A trial took place 
on the policies as they appeared, and a ver- 
dict was found for the plaintiflfe. The jury 
by their verdict seem to have found sealing. 
A new trial was moved for, for want of evi- 
dence of seals. In the plaintiffs declarations 
seals were not referred to or alleged. At the 
first trials the defendants did not object at 
all to want of seals. New trials took place, 
but on the merits. Then, when these new 
trials took place, defect of seals was urged. 
Yet verdicts were found for plaintiffs, and 
then again new trials were asked. The rule 
for it was discharged, with order that the 
pleadings should be amended. |f We have 
"power under the Acts for the better ad- 
" ministration of justice to allow an equit- 
" able replication to be filed now, and such as 
" would justify us in restraining defendants 
"from relying on their pleas of non est fac- 
"ktm," said one judge. Nunc pro tunc and 
verdicts to stand. 

In Snell et al. v. Insurance Company, a suit 
in equity to reform a fire policy insuring S. 
L. Keith against loss of cotton ; loss, if any, 
payable to Keith, Snell & Taylor. Keith did 
not own, but his firm did. After the fire this 
bill to have the error in the policy corrected 
and the firm's name substituted for Keith's. 
HenUe v. Bl Exa, 1 Vesey, Senr., was 
cited by the Court ; parol proof of mistake may 
be. The judgment of the Court below was re- 
versed. Judgment for the firm appellants. 
CHAPTER XIII. 
FRAtmuLHNT Firing. 
} 277. Evidence of fraudulent setting fire to 
s property insured. 
If the insured set fire to his property in- 

1 9 Com. PL Rep. Ontario, pp. 226, 228 (A. D. 1178). 
8 Otto, 8. Ct. (U.S.) Rep. 



sured, it is plain that he will be repelled 
when he sues for his loss. Further, he will 
be liable to an indictment for arson. 

As to the evidence requisite in a civil 
action to support a plea by the insurers that 
the plaintiff wilfully set fire to his property, 
see Regnier v. Louisiana State M. & F. Ins. 
Co.; Hoffman v. Western M. & F. Ins. Co. 
The better opinion in the United States is 
that the evidence need not be so strong as 
upon an indictment for arson. In Lower 
Canada the accused would have the benefit 
of all presumptions in his favor, and ThurteU 
v. Beamont would be approved. Evidence as 
strong as in a criminal case would be re- 
quired probably ; see DUTscaae. But semble, 
in criminal cases, even for arson, evidence is 
circumstantial. 

Upon an indictment, where the intent is 
laid to defraud the insurers, the policy is the 
best evidence on their part to show that the 
house was insured, and the books of the in- 
surance company are not evidence without 
notice to the insured to produce the policy. 
And where the notice to produce it is insuf- 
ficient, secondary evidence of it cannot be 
given. 

The act of wilfully burning the property of 
a third person carries within itself sufficient 
evidence of an intention to injure that per- 
son, but where the accused is charged with 
setting fire to his own house the intent to 
defraud cannot be inferred from the act it- 
self, but must be proved otherwise. See pp. 
418-420 Archbold's PI. & Evid. in Cr. Cases, 
13th edition. 

The general evidence in proof of the .offence 
resolves itself into the probable motives of 
the prisoner, his opportunity and means of 
committing the offence, and his conduct; 
and where the prisoner is charged with set- 
ting fire to his own house with intent to de- 
fraud the insurers, the value of the property 
as compared with the amount insured is a 
question of importance, in order to establish 
or repel the inference of motive. 

In Wightman v. W. M. & F. Fire Ins. Co. 1 it 
was held that in a civil case, where wilful 
firing is pleaded, the proofs need not be so 

. * 8 Robinson, La. See alio to the same effect Hqff- 
many. Western M. & F. 7ns. Co., 1 Annual Rep., by 
Kobinson, La. 
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strong as in a criminal case for arson. And 
so, in Blaeser v. Milwaukee Mecfu MvJU Ins. Co. 1 
it was held that proof as strong as in a crim- 
inal case for arson is not required where an 
insurance company pleads that the insured 
wilfully set fire to the insured subject But 
proof beyond reasonable doubt is required. 
On which side does the evidence prepon- 
derate is in Wisconsin held to be the proper 
question. 

So, in Kane v. ffib. Ins, Co.* where wilful 
firing was pleaded, it was held that proof as 
strong as to convict for arson is not required. 

J 278. Where a criminal prosecution has been 
brougJiL 

Where a criminal prosecution for arson 
has been brought against the assured, and he 
is acquitted ; supposing he sues afterwards, 
can the insurers plead that he set fire, etc. ? 
Or can the assured repel them by saying it 
is chose jugie t It depends. See Journal du 
Palais, volume of 1863, p. 774. Though the 
insured has been acquitted on the criminal 
charge, this does not prevent the insurance 
company proving au civil that the insured 
caused the fire. P. 271 16. There are arrits, 
however, both ways, the criminal jury's find- 
ing being sometimes particular. If the crime 
inal court has found negatively the facts 
which are the common basis of both actions, 
there is chose jugSe. 

In Chowne v. Baylis 3 it was held that the 
civil remedies for suing a felon which belong 
to the person whose property is stolen are 
suspended after discovery of the offence till 
after criminal prosecution and trial of the 
felon. 

In France action civile, resulting from dilit 
and prosecuted separately, cannot be de- 
cided till definitive sentence on the action 

1 19 Am. Rep. 748. 

8 17 Alb. L. J„ 226 (Errors and Appeals, N. J.), dis. 
approving ThurteU v. Beaumont, 8 J. B. Moore. Best" 
§ 95, agrees. 

See 6 Bennett's Ins. Cases, 796, uEtna Ins. Co. v 
Johnaon, to the same effect ThurteU v. Beaumont says 
the evidence must be as strong as on a trial for arson. 
The Louisiana rale is not that, bat that the jury, as in 
all other civil eases, find according to the weight of 
evidence. 1 La. Annual Rep., Hoffman v. West. M. <£? 
F. In». Co. The same rule prevails in Massachusetts ; 
see case in 1 Gray. 

8 SI Besvan, Jur. Index of 1863, 10, 91. 



publique imtenUe, whether before or after the 
civil suit. " II est de maxime que 1* criminel 
tientle civil en e'tat H doit etre sursis & 
statuer sur Taction civile." Cassn, 18th Nov., 
1812. 

Yet chose jugie need not necessarily be 
held after criminal condemnation, and will 
not be unless it be clear that the very facts 
involved in the civil suit were passed upon 
in the criminal. Merlin and Toullier differ 
between themselves. 

Suppose the plaintiff to have been acquit- 
ted. This sometimes makes chose jugie; 
sometimes not Suppose no bill found : that 
is not final. Roll, de Villargues, " Delit" 

Fire prima facie is accidental. Alauzet, 
vol. i, p. 113. Rev. de Leg., 11 Toullier, pp. 
238-240. Yet if an inn be burned there is a 
presumption of negligence against the inn- 
keeper, and he must pay the guest's loss, un- 
less he clearly prove no negligence. 

Though a true bill for arson has been 
found against the plaintiff, his civil action 
against the insurance company is not to be 
retarded. 1 

{ 279. Effect of conviction. 

As to the influence of condemnations au 
criminel upon civil suits, No. 35t, 1 Sourdat, 
may be referred to. Suppose A prosecuted 
B as a cheat in a criminal court and that B 
was freed. B sues for damages. Can A 
reopen, and offer to prove B to have been 
guilty, or to have really cheated? Semble 
no, if A really personally acted as prose- 
cuting the criminal proceedings. * 
i 280. Effect of acquittal in criminal prosecu- 
cution. 

Suppose the assured is indicted for arson 
and acquitted. According to Grun and 
Joliat, 3 semble he cannot be tried again (as it 
were) by the insurance company, sued au 
civil, putting in issue his having committed 
arson. But French jurisprudence is other- 
wise : Le criminel n'influepas sur le civil, and 

^LCR 343. 

2 See also 14 L. C. Jurist as to the influenoe of the 
criminal court verdict upon civil suit*;— e.0.1 A man 
is indicted for arson and acquitted ; afterwards, can 
the insurance company say to him, suing for insur- 
ance money, You committed arson, and go again into 
that? 

3 Tom.iii, c36L 
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the insurance company may have no con- 
duct of the criminal prosecution. 

At common law in England every man 
was hound to keep his fire so as not to in- 
jure others. But to limit the hardship a 
statute (6 Anne) was passed, prohibiting 
action by third persons against a person in 
whose house or chamber fire accidentally be- 
gan. 14 Geo. Ill enacted more comprehensive- 
ly, adding stable, barn or other building, or 
"on whose estate," to the words of 6 Anne. But 
it is held that fires by negligence are not to 
be considered accidental. Actions for negli- 
gence are common, and, therefore, for negli- 
gence railway companies are frequently con- 
demned, hut go free where they " have re- 
sorted to all known means of precaution." 
P. 206 Bunyon, 2nd ed., 1875. 

Where a fire has been wilful, felonious, be- 
fore the party injured can seek civil redress, 
the crime must be prosecuted. The justice 
of the country must be first satisfied in re- 
spect of the public offence. Forfeiture for 
lefony is abolished now in England since 
1870 ; so the insured is not obliged to resort 
to petition of right to get paid after convic- 
tion of felony. 

i 281. Setting fire by insured wJvtte insane. 

An insured went mad, then set fire to his 
house. Has the company to pay the loss ? 
Yes; so ruled in France in 1870, Cassn., 
January, J. du P. The fire in this case was 
assimilated to force majeure or casfortuit, and 
the madman was held in no fault 1148, 
1382 C. N. Yet if a man be insane merely 
from drink, and when drunk burn the in- 
sured premises, it would be held that he and 
his estate must bear the loss, and not the in- 
surance company. Just as much liable are 
insurers for loss by fire of insured, mad, as 
of his servant mad, says the note on p. 243 
Journ. duP. of 1870. 

i 282. Fire occurring through negligence. 
Mere negligence, whether of the insured or 
his agents or servants, constitutes no defence 
for the insurers. In Shaw v. Robberds Lord 
Denman, C. J., thus expresses himself: — 
"One argument remains to be noticed, 
namely, that the loss here arose from the 
plaintiff's negligent act in allowing the kiln 
to be used for a purpose to which it was not 



adapted. There is no doubt that one of the 
objects of insurance against fire is to guard 
against the negligence of servants and others, 
and therefore the simple fact of negligence 
has never been held to constitute a defence ; 
but it is argued that there is a distinction 
between the negligence of servants or 
strangers and that of the insurer himself. 
We do not see any ground for such a dis- 
tinction, and are of opinion that in the ab- 
sence of all fraud the proximate cause of the 
loss only is to be looked to." 1 

Art 2578, C. C. of L. C, as to fault of in- 
sured, puts on the insurer all losses other 
than those caused by fraud or gross negli- 
gence of the insured. 2 And in Austin v. 
Drew Lord Tenterden said :— " Certainly the 
circumstance that the fire happened through 
the negligence of the plaintiff's servant fur- 
nishes no answer to the action." 

Walker v. MaitlaruP is against the insurer, 
and makes him pay, though the insured be 
guilty of gross negligence. Kent thinks this 
to be the better opinion. 2 Arnold, § 285. 
The bursting of a boiler is from gross negli- 
gence, yet Kent says the insurer is liable. 
(Men fall asleep and the vessel is wrecked.) 
But, of course, the negligence (even in Lower 
Canada) must not be remote. It ought to be 
the cause of the loss, close cause. It was 
held in Chandler v. Worcester MuU Eire Ins. 
Co.* that the negligence of the insured may 
be so gross and culpable that the law will 
presume fraud, and the insurers will be dis- 
charged, though there be no positive proof of 
an actual design on the part of the insured to 
burn the property. 

If there be gross negligence the policy 
will be void. What is such? In Campbell v. 
Monmouth Fire Ins. Co. 5 gross negligence was 
defined by the judge to be " the utter disre- 
gard of those precautionary measures which 
men of ordinary prudence would adopt in 
such a case." 

1 See also Autiin v. Drew, 6 Taunton. The Irish Q. 
B. said this case was not to be sanctioned ; " that the 
loss was by the neglifenoe of the assured is not 
fatal."— Jamieson v. Royal Insurance Co., 1873, 5 Ben- 
nett, p. 565. 

* 3 Kent 374, noteo, cited* See Stuart's Rep., p. 
148. 

»5B.AAld. 

* 3 Gushing, 828. „ . 

6 5 Bennett, 385, Supreme Court, Maine, 1871. 
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In France, in fire assurance, the insurer 
goes free if fautelourde of the insured cause 
the fire. 1 And in Lower Canada, if gross 
negligence be the proximate cause of the 
fire, the insurer is discharged. 2 

Where there is fault of the insured leading 
to the fire, the insurer has to pay if policy 
do not forbid. E. Persil. 16, "Ass. Terr." 
No. 33, Boll, de Vill. Grun contra, 160. But 
insured may not be grossly careless. 

The insurers are not liable for loss by 
fraudulent conduct of the assured. No con- 
tract can make them liable in such case. 
Nulla pactione effici potest ut dolus praste- 
tur. 3 Pactis privatorum juri publico non 
derogatur. Broom's Leg. Maxims, 544. 



INSOLVENT NOTICES, &c 

Quebec Official Gazette, May 30. 

Judicial Abandonment*. 

Joseph G. Hemond, doing business under the name 
of P. Hemond k flls, manufacturer, Montreal, May 15. 

Curator* appointed- 
Re Bxias Amyok— C. Desmarteau, Montreal, cura- 
tor May 27. 

Mo Louis Bender k fill, Weedon.—J. P. Royer, Sher- 
brooke, curator, May 18. 

Jfelsaie Charbonneau.— C. Desmarteau, Montreal, 
curator, May 22. 

Re N. Dubuc, 8U Isidore, Kent k Turootte, Mont- 
real, joint curator, May 23. 

Re Joseph C. H6mond.— C Desmarteau, Montreal, 
curator, May 23. 

Re Edm. Julien k Co., curriers, Hedleyville.— N. 
Matte, Quebec, curator, May 23. 

Re J. F. Parsons, Coleraine.— J. P. Royer, Sher- 
brooke, curator, May 21. 

Re Pierre Rheaume.— Alfred Lemieux, Levis, cura- 
tor. May 19. 

Re Absalon Thouin, Repentigny.— Bilodeau k Ren- 
aud, Montreal, joint curator, May 26. 

Re Z. Turgeon, Montreal.— Kent k Turootte, Mont- 
real, joint curator, May 26. 

Re James S. Wilson.— J. M. M. Duff, Montreal, 
curator, May 6. 

Dividend*- 

Re Joseph Hamel.— First and final dividend, payable 
June 17, J. E. Poulin, Montreal, curator. 



1 See DaUos of 1851, p. 99, 2nd part, where the Cour 
d'Appel of Paris, finding no /ante lourde proved, re- 
versed the judgment of the Tribunal of the Seine, in 
favor of the Chemin de Fer d' Amiens against " La 
Paternelle" insurance Co. 

' See Stuart's Rep., p. 148. 

* CnUen v. Butler, 5 M. k S., 4 Gamp. 789. 



&L.A*I*vallee.— First and final dividend, pay- 
able June 16, J. B. A. Richard, Joliette, curator. 

Re Pelletier k Roy, Fraserville.— First and final 
dividend, payable June 16, N. Matte, Quebec, curator- 

Separation at to property, 

Philomene David vs. Joseph Lamaroho, manufac- 
turer, Montreal, May 23. 

Georgiana Delisle vs. Charles Bedard, manufacturer, 
Richmond, May 29. 

Marie Gagnon vs. Jean Baptiste Gagnon, manufac- 
turer, Montreal. 

APPOINTMENTS. 

Wm. Henry Lovell, Barnston, to be registrar for the 
registration division of Sherbrooke, in place of E. R. 
Johnson, resigned. 

B. R. Johnson, Q.O., to be sheriff for the district of 
St. Francis, in place of W. H. Webb, deceased. 



GENERAL NOTES. 



Mb. Momtagu Williams ahd the Whitbokafil 
MuBDiBfl.— At the 396th page of "Later Leaves," by 
Mr. Montagu Williams, Q.C., only just issued, will 
be found a most interesting account of a mysterious 
circumstance in connection with the Whitechapel 
murders. It appears that Mr. Williams, foreseeing 
the possibility of " the assassin," if arrested, being 
brought before himself, as stipendiary magistrate, 
"made it his business to personally visit all the 
scenes of the crimes, and to make what medical and 
other inquiries he thought desirable." One day a 
visitor, whose name is not given, oalled on Mr. Wil- 
liams and announced that he had set on foot a num- 
ber of inquiries " that had yielded a result which in 
his" (the visitor's) " opinion afforded an undoubted 
clue to the mystery and indicated beyond any doubt 
• the individual or individuate on whom this load of 
guilt rested." '* My visitor," prooeeds Mr. Williams, 
" handed me a written statement in which his conclu- 
sion* were clearly set forth, together with the faots 
and calculations on which they were based ; and I am 
bound to say that this theory— for theory it is of neces- 
sity— struck me as remarkably ingenious and worthy 
of the closest attention. . . . This gentleman also 
showed me copies of a number of letters he had re- 
ceived from various persons. ... He had com- 
municated his ideas to the proper authorities, and 
they had given them every attention." t his being so, 
all who have confidence in the proper authorities will 
probably be satisfied that everything will be done to 
test the (< theory" of Mr. Williams's mysterious visi- 
tor. But there is something more strange still to 
come. Mr. Williams, who had carte blanche from his 
visitor to make any use he pleased of the information 
afforded him, and who, doubtless, from good and 
well-considered reasons, declines to take the public 
further into his confidence at present, winds up as 
follows: "The cessation," writes he, "of the East 
find murders dates from the time when certain action 
was taken as a result of the promulgation of these 
ideas."— Law Journal (London). 
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VoL XIV. JUNE 6, 1891. No. 23. 

Few men that have occupied the chief 
position in a court of justice have been so 
honoured, and so deservedly honoured, as 
the late Sir Antoine Aime" Dorion, Chief Jus- 
tice of the Court of Queen's Bench for the 
province of Quebec, of whose career some 
particulars will be found in another column. 
In the course of active political life, feelings 
of animosity are apt to be aroused, but the 
gentleness and lovableness of his disposition 
were such that every trace of bitterness was 
speedily obliterated, and during the seven- 
teen years of his career as Chief Justice we 
are not aware that a harsh word was ever 
uttered respecting him. He was perhaps 
more at his ease on the bench than amid 
the stirring scenes of parliamentary warfare. 
In the latter his accurate knowledge of law 
and hie clear perception of things made him 
a valuable coadjutor, but in debate he was 
apt to become the mouthpiece of those who 
availed themselves of the aid and counten- 
ance afforded by his eminent reputation and 
unrivalled facility and clearness of exposi- 
tion. Even after his elevation to the bench 
we remember that he once playfully re- 
marked that a judge was apt to be carried 
away by a view stated confidently by an 
impetuous colleague, and to yield his own 
opinion, although further consideration 
might convince him that his first impres- 
sion was the more correct of the two. For 
some years it has been painfully obvious 
that the Chief Justice's strength was declin- 
ing, and that rest was more and more neces- 
sary. Although entitled to retire some years 
ago, he appeared to shrink from any inter- 
ruption to the busy life which he had led 
from boyhood, and continued to discharge 
the arduous duties of his position with un- 
flinching resolution. After concluding the 
business of his Court in May, on the eve of 
the Long Vacation he went home, but it was 
not for a temporary rest- The end was 
nearer than any one that day imagined, and 
before the third day of his illness had closed 



he had passed away. Irreproachable in 
every relation of life, as statesman, advocate, 
citizen, and judge, Sir Antoine Dorion will 
not easily pass from the memory of the 
people of Canada. 



Our readers are aware that the Canadian 
Government have been consulting the judges 
on the usefulness of the grand jury system 
In his charge at the opening of the Court of 
Queen's Bench, Crown side, Mr. Justice 
Church took occasion to state his views as 
follows : — " The periodical assemblage of the 
grand jury is an event always looked forward 
to by the people of this district as an occa- 
sion of very considerable public importance. 
The inquisitorial powers and functions of the 
grand jury, properly understood and wisely 
exercised, are of great public usefulness. 
For the time you may be said to represent 
the people of the district, not alone in regard 
to the investigation into alleged infractions 
of the criminal laws, but also in regard to 
those matters of great public concern which 
it is within your well-known province to en- 
quire into and report upon. It has been the 
fashion in some circles and in some localities 
for a considerable period of time to look with 
disfavor upon the periodical assembling of 
the grand jury, some people regarding it as 
an unnecessary and cumbrous institution, if 
not an obsolete one for useful purposes; 
some have even gone so far as to suggest the 
substitution of a public prosecutor in its 
stead, whilst others have looked upon it as a 
sort of relic of old respectability unsuited to 
the times in which we live, and of no, or at 
most of little, practical utility ; whilst others 
have gone so far as not alone to propose the 
abolition of the institution of the grand jury, 
but to suggest the appointment of a public 
officer, who, as in Scotland, would fulfill its 
functions. Now, without wishing to enter 
into the domain of contention too much, I 
may be permitted to doubt whether an un- 
paid public office, which has endured from 
early Saxon days up to the present, which 
has given representation to the public in all 
matters connected with the administration 
of the criminal law, which has afforded pro- 
tection to the citizens against oppression and 
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executive aggression) which forbade that 
anyone should be put upon his trial for an 
alleged criminal offence, till, at least, twelve 
of his peers had endorsed the necessity of so - 
doing, can be safely and wisely replaced by 
an officer named by the executive of the day, 
and removeable at its will I have had occa- 
sion for upwards of a quarter of a century to 
observe grand juries, and the result of my 
observation is that, in my opinion, any 
attempt to suppress them or to replace the 
grand jury by an executive nominee would 
be as unwise as it would, perhaps, be dan- 
gerous to our liberties. The true remedy 
for the cavilling against grand juries, in my 
opinion, is to be found in an intelligent de- 
votion to duty upon the part of the grand 
jurors themselves, and a full conception of 
the dignity and importance of the office. 
Let grand jurors realize that they and each 
of them represents the judicial district, that 
the public institutions, such as the jail, the 
lunatic asylums, and the reformatories, are 
under his official surveillance, that the effi- 
cient administration of the police laws, the 
health laws, the licensing laws, and, in a 
measure, of the municipal laws, are under his 
guardianship; that he with his colleagues 
can present any matter of public concern to 
the court, and through the court to the ex- 
ecutive of the country, and he will at once 
see how potent for usefulness is the institu- 
tion which he with his colleagues admin- 
isters." 



THE LATE CHIEF JUSTICE DORION. 

Sir Antoine Aime* Dorion, Chief Justice of 
the Court of Queen's Bench for the Province 
of Quebec, who died at Montreal, May 31, 
1891, after an illness of only three days, was 
born on the 17th of January, 1818, at Ste. 
Anne de la Perade, P.Q. His father the late 
P. A. Dorion, represented Champlain in the 
Lower Canada Assembly from 1830 to 1838. 
His mother's father, the late P. Bureau, sat 
for St Maurice in the same body from 1820 
to 1834. He had six brothers several of 
whom filled prominent positions, one of them, 
V. P. W. Dorion, being appointed to the 
Bench of the Superior Court on the 8th 
October, 1876. 



The late Chief Justice was educated at 
Nicolet College, was called to the Bar in 
January, 1842, and entered the firm of Cher, 
rier & Dorion. He very soon occupied a dis- 
tinguished position at the Bar, and also as- 
sumed an active part in political life. He was 
a member of the Canadian Assembly, repre- 
senting Montreal from 1854 until the general 
election in 1861, and subsequently Hochelaga 
from 1862 until Confederation. After the 
union of the provinces in 1867 he continued 
to represent Hochelaga until the general 
election in 1872, when he was returned for 
Napierville, and represented that county 
until his elevation to the Bench .on the 1st 
June, 1874. 

In the course of his political career he was 
a member of the Executive Council of 
Canada from 2nd to 4th August, 1858; from 
24th May, 1862 to 27th January, 1863, and 
again from the 16th May, 1863, until the 29th 
March, 1864. During these periods he held 
the office of Commissioner of Crown Lands 
from 2nd to 4th August, 1858 ; Provincial 
Secretary from May, 1862, to January 1863 ; 
Attorney General of Lower Canada and co- 
leader of the Government (with Hon. J. 8. 
Macdonald as Premier) from May 1863 to 
March 1864. On the advent of the Liberal 
party to power in November, 1873, he was 
appointed Minister of Justice of the Domin- 
ion, but some months later, on the 1st June, 
1874, he resigned that office in order to ac- 
cept the vacant position of Chief Justice of 
the Court of Queen's Bench for this Prov- 
ince. Several times he has been called to 
act as temporary administrator of the 
government of the Province owing to the 
illness or absence of Lieutenant-Governors. 

Mr. Dorion was always in active practice 
at the Bar, his firm of Dorion & Dorion, and 
afterwards Dorion, Dorion, d- Geoffrion, be- 
ing one of the most prominent in the city of 
Montreal. In 1863 he was appointed a 
Queen's Counsel. 

After his elevation to the Bench, an ap- 
pointment which was accepted on all hands 
with the utmost satisfaction, he filled the 
position of Chief Justice for seventeen years, 
during which time he was distinguished for 
accurate legal knowledge, painstaking ex- 
amination of the cases which came before 
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his court, and sound judgment, tempered by 
a regard for equity as far as was consistent 
with a correct application of legal principles. 

During the May term of the Court of 
Queen's Bench sitting in appeal at Montreal 
he was unusually bright, and was not absent 
an hour during the whole term. He render- 
ed judgment on a number of applications 
and cases heard during the term, which 
closed May 27. He remained a little time 
in chambers attending to various matters, 
and exhibited to the last his usual cheerful- 
nesss and courtesy. That evening, however, 
he was taken ill, and the malady assumed 
complications ending in paralysis, of which 
he died early on the 31st He retained con- 
sciousness to the last, and exhibited in his 
dying moments the composure and resigna- 
tion which formed a fitting close to an hon- 
ourable and well spent life. 

At the opening of the June term of the 
Court of Queen's Bench, Crown side, (June 
1), the Hon. Mr. Justice Church made the 
following reference to the decease of his dis- 
tinguished colleague :— 

Gentlemen of (he Grand Jury,— I do not 
propose to do more than organize this court 
to-day, address a few words to you and then 
adjourn. The great public loss which, in the 
providence of God, has fallen upon this com- 
munity in particular and the people of this 
Dominion in general in the unexpected death 
of Sir Antoine Aime* Dorion, Chief Justice of 
the Court of Queen's Bench, is too recent 
and too terrible for me or, indeed, for any of 
the other officers of the court to proceed with 
the discharge of our duties. Antoine Aime* 
Dorion is dead and Canada is called upon to 
mourn the loss of one of her greatest sons. 
Full of years and full of honors, after a long, 
busy and useful life, he has been called back 
to hie God to receive, I have no doubt, the 
well earned greeting, " Well done good and 
faithful servant, enter thou into the joy of 
thy Lord." A long life of useful labor is 
finished, a long career of trust and honor has 
been suddenly terminated, a long record of 
painstaking devotion to duty engraved upon 
the hearts and memories of the Bench, the 
Bar and the public is at an end. Called 
early in life to take part in the political and 
constitutional struggles which this country 



has witnessed, promoted almost at once to a 
foremost place in these struggles; always 
devoted, fearless and ready in his work, the 
records of the old Canadian Parliament and 
of the Dominion of Canada bear testimony 
to his assiduity as a parliamentarian and his 
devotion and ability to the interests of his 
country. Foremost of the political party 
with which he was allied, he fought -its bat- 
tles with devotion and skill and won for 
himself his title of the Bayard of Parliament, 
mns pear et sans reproche. Always learned, 
courteous and considerate, after twenty years 
of parliamentary struggle he left that sphere 
for the judicial bench Vithout one enemy 
and without one word to rankle in the hearts 
of his colleagues (adversaries as well as 
friends) whom he was leaving. For seven- 
teen years Sir A. A. Dorion has filled the 
position of Chief Justice of this court, and 
these seventeen years are as a monu- 
ment to his memory, preserved in the records 
of the court and enshrined in the hearts and 
memories of the Bar. 8prung from a genera- 
tion which furnished to the Bar of this prov- 
ince some of its brightest and best minds, 
Sir A. A. Dorion was not one whit behind the 
greatest or the best of them, and when, at a 
later period and when, perhaps, another 
generation shall form the estimate of the 
rank to be assigned to our great lawyers, the 
name of our beloved Chief Justice will not be 
found below that of any other. In learning, 
in assuidity, in gentleness, in consideration 
for others, in short, in all that goes to make 
up the good man and the great judge he was 
unsurpassed. His judgments will remain as 
a record of his learning, industry and impar- 
tiality: and his gentleness and kindness to all, 
and especially to the youngest and least ex- 
perienced of the Bar will also remain a last- 
ing testimony to his goodness of heart and of 
his consideration for the feelings of others ; 
whilst his forbearance and evenness of temper 
will ever bear witness to a great mind, which 
had been so skilled in the knowledge of the 
frailities of human nature that he was 
always prepared to be tolerant of the short- 
comings of others. In the death of 8ir 
Antoine Aime Dorion the bench of Lower 
Canada has lost one of the brightest legal 
minds which ever adorned it, the tableau of 
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the Bar one of its most fearless and earnest 
lawyers, the public one of its greatest and 
most candid minds, and the people of Canada 
one of their most beloved sons, and his child- 
ren and other relatives a fond, indulgent, 
loving and beloved member. Trustfully, 
earnestly and confidently I say requiescat 
in pace." 

Appropriate references to the event were 
also made in every court throughout the 
Province. On Wednesday June 3, his 
funeral at Montreal was attended by an im- 
mense concourse of the Bench, the Bar and 
court officials in their robes, followed by a 
long train of private citizens. 



COURT OF QUEEN'S BENCH— MONT- 
REAL* 

Nuisance — Tannery. 
Held: — That where the person complain- 
ing of the offensive smell caused by chem- 
icals used in a tannery, and which emptied 
into a drain passing by his property, was 
thoroughly acquainted with the condition of 
things before he purchased, having been five 
or six years employed in the tannery, and 
where, moreover, it appeared that he had 
promoted the covering of the drain, and 
thereby caused an aggravation of the nui- 
sance, an action of damages against the pro- 
prietor of the tannery would not be main- 
tained. McOibbon & BSdard, Dorion, C. J., 
Monk, Tessier, Cross, Baby, JJ., Sept 25, 
18S6. 

Judgment — Rectification of clerical error in 
judgment. 

Held ;— That an accidental omission which 
occurs in the draft of a judgment rendered 
in appeal may be corrected, even after the 
record has been transmitted to the Court be- 
low. McOibbon it- B6dard t Dorion, C. J., 
Monk, Ramsay, Cross, Baby, J J. (Ramsay, 
J., diss.), Nov. 20, 1886. 



Aliment — Obligation Arising From Marriage — 
Art. 167, C. C. 

Held : — 1. That a person is bound to main- 
tain his mother-in-law who is in want, she 
not being re-married, and the daughter 

* To appear in Montreal Law Reports, 6 Q. B. 



through whom the affinity exists being still 
alive. 

2. The son-in-law may be sued alone for 
the alimentary debt, without his wife being 
in the cause. — Turnbull Ss Browne, Dorion, C. 
J., Tessier, Bosse\ Doherty, JJ., Nov. 27, 
1890. 



Pledge— Rents Transferred as Security— Dis- 
charge of Debt by Transferee— Art 1972, 
C. C. 

D. bought certain real property for which 
he agreed to pay an annual sum during the 
lifetime of the vendor, and as security for the 
payment of this annual sum the vendor re- 
served the right to collect the rents of the 
property, the purchaser undertaking to make 
up any deficiency which might occur. By 
his last will the vendor discharged D. from 
all debts which he might owe him (the 
testator) at the time of his death. 

Held .-—That the rents of the property were 
merely pledged to the vendor for the pay- 
ment of the annual sum above mentioned » 
and that D. remained the owner of the rents. 
Hence, although it appeared that he was in- 
debted to the vendor on account of the an- 
nual payments at the' time of the vendor's 
death, yet, being discharged from this debt 
by the will, be was entitled to the rent due 
by the tenant of the property at the time of 
the vendor's death; and the vendor's 
executors, who had collected this rent, were 
ordered to refund it to D.— JettS <t- Dorion, 
Dorion, C. J., Cross, Baby, Bosse", JJ., March 
20, 1890. 



Right of Redemption— Refusal to Retrocede— 
Tender Not Followed by Consignation — 
Right to Revenues of Property. 

Held : — Affirming the judgment of David- 
son, J., M. L. R., 4 S. C. 233, That a vendor, 
seeking to give effect to a right of redemption, 
and who makes a tender to the purchaser, 
not followed by consignation, does not 
thereby acquire a right to the revenues of 
the property pending the contestation, if the 
purchaser refuses to retrocede, although the 
result of the contestation is that the pur- 
chaser is ordered to retrocede) but is allowed 
$40 additional for improvements. A consig- 
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nation, to be effective, should be made, par tie 
appdte, at a place and time and with a person 
duly designated to the holder of the property. 
—Fournier & Leger, Dorion, C. J., Baby, 
Chnrch and Bosse\ JJ., May 21, 1890. 

Jury Trial— Verdict— Jury Unable to Answer 
Question— Art. 414, C. C. P. 
Held .—Where the jury, in answer to a 
question submitted to them at the trial, reply 
M impossible to say," such answer is not a 
compliance with Art. 414, C. C. P., which re- 
quires that the verdict be explicitly affirma- 
tive or negative upon each fact submitted, 
and there is a right to a new trial.— Royal 
Institution & Scottish Union and National Ins. 
Co., Dorion, C. J., Cross, Baby, Bosse\ JJ., 
May 23, 1890. 

Prohibition to Prevent Execution of Judgment—: 
Discretion— Appeal— Circuit Court. 

Held -.—Affirming the judgment of Gill, J., 
M. L. R., 5 8. C. 417, Where there has been 
no plea to the jurisdiction, and no demand 
has been made for a writ of prohibition while 
the case was pending before the Court which 
rendered the judgment complained of, the 
Superior Court, or a judge thereof, has dis- 
cretionary power to grant or refuse a writ of 
prohibition to prevent the execution of the 
judgment ; and a Court of appeal will not 
interfere with the exercise of this discretion 
unless the. absence of jurisdiction be ap- 
parent on the face of the proceedings. 

[Question whether the Circuit Court is a 
Court of inferior jurisdiction not passed 
upon.] — Corporation de la paroisse de Sle. 
Genevieve <fe Boileau, Dorion, C. J.,Tessier, 
Cross, Bosse\ Doherty, J J., May 21, 1890. 



APPEAL REGISTER— MONTREAL. 

Friday, May 15, 1891. 

Bourgeois & ChouUlou.— Motion for leave to 
appeal from interlocutory judgment— C. 
A.V. 

Canada Railway News Co. & Montreal News 
Cb.— Motion to dismiss appeal.— C A. V. 

McCaffrey & Ontario Bank.— Petition for 
leave to appeal from interlocutory judgment. 
-C. A.V. 



Canadian Bank of Commerce & Stevenson. — 
Appeal from judgment of Superior Court, 
Montreal, Loranger, J., Sept. 14, 1889. Hear- 
ing on merits resumed and continued. 
Saturday, May 16. 

McCaffrey dc Bank of Ontario. — Petition for 
leave to appeal from interlocutory judgment 
rejected with costs. 

Bourgeois & ChouUlou. — Motion for leave to 
appeal from interlocutory judgment rejected 
with costs. 

Banque du Peuple <k Archambault — Motion 
for leave to appeal from interlocutory judg- 
ment— C. A. V. 

Archbold & Delisle.— Petition for leave to 
appeal from interlocutory judgment — 
C. A. V. 

Canadian Bank of Commerce <fe Stevenson* — 
Hearing resumed and continued. 

Monday, May 18. 

Canadian Bank of Commerce & Stevenson. — 
Hearing concluded. — C. A. V. 

Hathaway & Chaplin.— Appeal from judg- 
ment of Superior Court, Montreal, Tait, J., 
May 31, 1890. Heard.— C. A. V. 

Vincent & PouparL — Appeal from interlocu- 
tory judgment of Superior Court, Montreal. 
Heard.-C.A.V. 

McGreevy & Beaucage. — Appeal from inter- 
locutory judgment of Superior Court, Mont- 
real, Davidson, J., March 13, 1891. Heard. 
— C. A. V. 

Clarke & McDonald. — Appeal from judg- 
ment of Superior Court, Montreal, Tait, J., 
June 23, 1888. Heard.— C. A. V. 
Tuesday, May 19. 

Banque du Peuple & Archambault. — Petition 
for leave to appeal from interlocutory judg- 
ment. Dismissed with costs. 

Archbold & Delisle. — Petition for leave to ap- 
peal from interlocutory judgment Dismissed 
with costs. 

Canada Railway News Co. Sc Montreal News 
Co.— Motion to dismiss appeal granted, the 
judgment being interlocutory, and the appeal 
taken de piano. 

Lefebvre <fe Magnan. — Motion for new 
security. — C. A. V. 

Great Eastern R. W. Co. <£* Lamb. — Motion 
for dismissal of appeal. Rejected, without 
costs. 
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Canada Atlantic R. Co. 6s Sauvi.— Appeal 
from judgment of Court of Review, Mont- 
real, May 4, 1889. Heard— C. A. V. 

Magor 6c Kehlor.— Appeal from judgment of 
Superior Court, Montreal, Davidson, J., 
March 19, 1890. Heard.— C. A. V. . 

Horsman 6c Darling. — Appeal from judg- 
ment of Superior Court, Montreal, Gill, J., 
June 14, 1889. Heard.— C. A. V. 
Wednesday, May 20. 

Hill 6c Ferreru— Heard.— C. A. V. 

Curwin 6c Cooke — Heard on appeal from 
judgment of Superior Court, Terrebonne* 
Taschereau, J., May 25, 1889.— Appeal dis- 
missed with costs. 

Basinet 6c Qadoury. — Appeal from judg- 
ment of Court of Review, Montreal, March 9, 
1889. Submitted on factums.— C. A. V. 

VUleneuve 6s Kent — Heard on appeal from 
judgment of Superior Court, Montreal, de 
Lorimier, J., Dec 30, 1889.— C. A. V. 

Accident Insurance Co. 6c McFee. — Part 
heard, on appeal from judgment of Superior 
Court, Sherbrooke, Brooks, J., Nov. 30, 1889. 
Thursday, May 21. 

Accident Insurance Co. of N A. 6c McFee. — 
Hearing concluded. — C. A. V. 

Dickson 6c Gall.— Appellant not appearing, 
appeal dismissed. 

Huot 6c Black.— Two appeals. Judgment of 
Superior Court, Montreal, Tellier, J., Jan. 23, 
1889.— C. A. V. 

McBean 6c Marshall.— Heard on appeal 
from judgment of Superior Court, Montreal* 
Gill, J., Oct 4. 1889.— C. A. V. 

Commercial Mutual Building Society 6c Lon- 
don Guarantee 6s Accident Co.— Appeal from 
judgment of Superior Court, Montreal, 
Davidson, J., Nov. 27, 1889. Part heard. 
Friday, May 22. 

Canada Railway News Co. 6c Montreal News 
Co.— Petition for leave to appeal from inter- 
locutory judgment granted. 

Commercial Mutual Building Society 6c Lon- 
don Guarantee & Accident Co.— Hearing con- 
cluded.— C. A. V. 

Lyons 6c Gushing.— Settled out of Court. 

Glasgow 6c London Ins. Co. 6c Ledaire. — 
Heard on appeal from judgment of Superior 
Court, Montreal, Jett6, J., Jan. 11, 1890.— 
C. A. V. 



Atlantic 6c N. W. R. Co. 6c Betournay*— 
Heard on appeal from judgment of Superior 
Court, Montreal, Gill, J., Nov. 30, 1889.— 
C. A. V. 

Cie Chemin de Per a Passagers 6c Dvfresne. — 
Part heard on appeal from judgment of 
Superior Court, Montreal, Loranger, J., Dec 
26, 1889. 

Saturday, May 23. 

Ontario Bank 6c RiddeU. — Petition of mis en 
cause for leave to appeal from interlocutory 
judgment Petition rejected. 

Lefebvre 6c Magnan. — Motion for new 
security rejected without costs. 

Hill 6c FerrerL — Appeal allowed for costs. 

Nordheimer 6c Hutchison. — Appeal dis- 
missed. 

Vincent 6c PouparL — Judgment reversed 
with costs. 

Canada Atlantic R Co. 6c SauvS.— Con- 
firmed. 

McGreevy 6c Beaucage. — Reversed. 

LaurentidesPulp Co. 6c Mcintosh.— (Quebec 
case.) Reversed, Tessier, J., diss. 

Compagnie Chemin de Per & Passagers 6c 

Dufresne.— Hearing concluded.— C. A* V. 
Tuesday, May 26. 

Atlantic and N. W. Co. 6c JudaK— Motion 
for leave to appeal to Privy Council. Granted. 

Connecticut Fire Insurance Co. 6c Kavanagh. 
—Heard an appeal from judgment of 
Superior Court, Montreal, Wurtele, J., Nov. 
14, 1889.— C. A. V. 

Wednesday, May 27. 

Montreal Elevating Co. 6c SL Lawrence Grain 
Co. — Judgment confirmed. 

Rowe 6c Leahy. — Confirmed. 

Horsman 6c Darling. — Confirmed. 

Dubois 6c Corporation of Ste. Rose. — Heard 
on appeal from judgment of Superior Court* 
Montreal, Wurtele, J., Nov. 15, 188a— C. 
A. V. 

Scottish Union Co. 6s Citizens' Insurance 
Co.— Appeal dismissed, no proceedings hav- 
ing been had for a year. 

Mandeville 6c Dorion.— Same entry, 

Canada Paper Co, 6: Oritly.— Same entry. 

Flatt 6c Ferland. — Heard on appeal from 
judgment of Superior Court, Montreal, 
Wurtele, J., Dec 31, 1889.— C. A. V. 

The Court adjourned to Thursday, June 25. 
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FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act] 

CHAPTER XIII. 

Fraudulent Fibing. 

[Continued from p. 176.] 

In Soye v. Merchants' Insurance Co. 1 a house 
was insured, became unoccupied, was left 
vacant, and was burned. (The key of it 
had been left with a neighbor in order that 
the house might be looked at by applicants 
for it.) Some evidence was produced that a 
window was sometimes open, but as to con- 
dition on day of the fire it was not spoken 
to. The fire was by incendiaries doubtless, 
or people rodeurs. The company was con. 
demned ; it appealed and the appeal was 
dismissed. It was held that the insured 
was not bound to leave a keeper in the house 
when the policy did not stipulate for that 
But the Court seems not to have determined 
the legal effect of such negligence as leaving 
an uninsured house open knowingly and 
grossly negligently. SembU gross negligence 
might free the insurance company. 

In the Catlin case 2 the insurers agreed to 
pay in case of loss or damage from fire hap- 
pening from any cause "except design in 
the insured," etc. It was held that the in- 
surers were liable for all losses not by 
design, and mere negligence of the plaintiff 
therefore could not hurt him. 

Story seems to say that cases may be 
where the jury ought to be charged to say, 
1st, whether the plaintiff is in fraud ; or, 2nd, 
whether he is guilty of gross negligence pre- 
sumptive of fraud. Yet Story, J., said :— " I 
" do not say that the defendants would be 
" liable for every loss occasioned by the gross 
" personal negligence of plaintiff; for it might, 
" under circumstances, amount to a fraudu- 
u tent loss." 

A gas burner is left without a new globe 
or shade, the original one having been broken. 
A fire happens. The insurance company 
cannot escape if the fire be accidental. 3 

1 1*. Annual Rep. of 1861. 
si Sumner 446. 

'How far is the following to be admitted?— Nemo 
est in culpa faeiendo id quod si factum non fuerit 
idem eventai futures esset. No. 87, 1st Disc. Oasaregis. 
See Misrepresentation, ante. 



§ 283. Effect of wilful firing as to mortgage 
creditor. 

Unless there be a condition when a mort- 
gage creditor insures his debtor's house, that 
the debtor wilfully firing his house the in- 
surer shall be free, the insurer must pay 
though the debtor be guilty of arson ; that is, 
if the insurance contract is from the insurer 
directly to the mortgage creditor. So it has 
been held in France ; Pouget, p. 1103. Gen- 
erally, in France, the mortgage creditor in- 
suring is not affected by the dichiances of the 
insured. 

CHAPTER XIV. 

Of Waiver. 

8 284. Condition against waiver. 

" The non-fulfilment of any one of these 
said conditions or stipulations shall entail 
the forfeiture to the insured, or his assigns, 
of all benefit under this policy* And none 
of the conditions of this policy, either in 
whole or in part, shall be deemed to have 
been waived by or on the part of this com- 
pany, unless the waiver be clearly expressed 
in writing, signed by the company's resident 
secretary for Canada, and delivered to the 
insured or to the lawful agent or representa- 
tive of the insured." 

The above is a condition of the Queen 
(English) Company. 

American policies contain sometimes this 
condition : " No condition, clause or coven- 
ant herein contained shall be altered, an- 
nulled or waived, except by writing endorsed 
upon the policy." 

J 285. Waiver of preliminary proofs- 

Waiver of preliminary proofs may be made 
by the company-assurer paying a sum to the 
assured on account of a loss. 1 

The insurance company may also be held 
to have waived right to object to defects in 
preliminary proofs by putting their refusal 
to pay on a particular ground. 

The principle is admitted in other matters, 
as in Campbell's Rep., Trover. Time is often 
waived in sale cases by the purchaser's con- 

1 14 Barbour, Supreme Court (N. T.) Rep. 206. See 
Angell. See also Chapman case, 1 Camp. 134, 274, 
contra. 

*25 Wendell, 375; 16 Wend. 386; Taylot v. Mer- 
chant*' F. Int. Co., 9 Howard, 111. 
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duct, as where the vendor is to show clear 
title by each a date. Babington on Auc- 
tions, p. 34 ; 1 Parsons' Sel. Eq. Cases. 

Receipt of rent by a landlord after breach 
of covenant creating a forfeiture does not 
operate a waiver, unless the landlord knew 
of the breach when he received the rent. 
Keeler v. Davis, 5 Duer's Rep. Did the land- 
lord know or not is a proper question to be 
put to the jury. See notes to p. 70, Story on 
Agency, 7th ed. Whyte v. Western Ass. Co. 



"PETIT MAL." 



One of the most frequent pleas urged in 
favor of prisoners being tried for murder or 
manslaughter is that of insanity. The varie* 
' ties of insanity are numerous, and one was 
disclosed at the assizes lately which, perhaps, 
has not been much noticed outside medical 
circles — that is, the complaint of petit mat. 
This, it appears, is really a short attack of 
epileptic insanity, and a person might have 
only one or two attacks in his lifetime, and 
no traces of this might be left on his system; 
further, a person might be having his dinner 
and 6uffer under such an attack without 
being aware of it. As to the effect of this 
complaint of petit mal as regards criminal 
actions, a man might in a moment of seizure 
do anything without knowing what he was 
doing, and it was quite possible for him to 
seize another person by the throat and cut it 
without being aware of what he was doing. 
It was impossible in one medical examina- 
tion to say whether a man suffered from 
petit mal These views were expressed dur- 
ing the trial of a man for the murder of his 
sweetheart. The counsel for the defence fur- 
ther referred to the malady. The medical 
evidence with regard to petit mal was that a 
man could attack those who were nearest to 
him, those he loved best— in fact, that the 
attack might be made under any kind of ex- 
citement — and the person committing it 
might know nothing of what he had done. 
He put it to them that the prisoner suffered 
from this complaint, and that being so, what 
greater excitement could be given to a young 
man than a refusal on the part of her he 
loved ? In fact, in his letter to his father and 
mother, he said : " I should not have been 



where I now am if it had not been for my 
nasty temper/' and, further, when the girl 
said, " Save me," he answered, " I will save 
you. Keep still where you are while I fetch 
help." The explanation of the reason why 
he told a lie as to an assault on them was 
also reasonable. He wrote : " I knew if I 
told the truth they would not let me look at 
her, and I wanted to see her face again." All 
this was fully indicative of the condition of 
mind similar to that under which a patient 
would be who suffered from petit mal One 
of the medical men had said that if this dis- 
ease showed itself it would most likely be- 
come apparent when the patient reached the 
age of puberty, and that was exactly the time 
at which the hereditary taint of insanity 
showed itself in the prisoner. The learned 
judge, in his summing up, pointed out that a 
certain care was needed not to weaken the 
criminal law by acquitting persons of crim- 
inal acts merely because they were of weak 
mind. If that were done half the criminal 
population in the country would be commit- 
ting crime with a probability of going unpun- 
ished. It was not sufficient to prove a man 
to be of weak mind. Of course, with regard 
to a man like the prisoner, in whom there 
was no doubt of the hereditary taint, the 
consideration of the Crown, if necessary, 
would be properly exercised. The usual 
death sentence was passed. This case is one 
which those who are interested in medical 
jurisprudence might well make a note of. — 
T. JP. Ultley in London Law Journal 



GENERAL NOTES. 
George IV. asked Dr. Greg Dry what was the longest 
tederunt after dinner he had erer heard of on credible 
authority. The doctor answered, 'The longest 1 know 
of was at the house of a learned Scottish judge, Lord 
Newton. A gentleman called at his house in York 
Placet Edinburgh, at a late hour, and was informed 
that his Lordship was at dinner, Next day the same 
gentleman called at an early hour, and being again in- 
formed that the judge was at dinner, expressed sur- 
prise that the dinner of that day should be so much 
earlier than the dinner of the day before. " It is the 
very same dinner," replied the servant ; " his lordship 
has not yet risen from table." 
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The Solicitor-General's speech in the bac- 
carat scandal case may, by tricks of voice 
and gesture, have been impressive, but it 
was weak in point of logic. He wished ap- 
parently to make the jury believe that his 
client had been in doubtful company, and 
that the statements of these people were not 
to be accepted without some reserve. But 
he could not disparage the defendants with- 
out equally discrediting his own client, their 
associate, and thus making it less surprising 
that he should have been detected in cheat- 
ing at cards. The strong point of the evi- 
dence against the plaintiff was his own signa- 
ture to the paper by which, in consideration 
not cf being publicly dishonored, he pledged 
himself never to touch cards again, and after- 
wards left the house without confronting his 
accusers. This reminds us of the famous 
case of Henry Ward Beecher, who irre- 
trievably committed himself by his own 
letters. Solicitor-General Clarke could only 
pretend that his client signed to save the 
Prince of Wales from annoyance. This ex- 
planation ib not consistent with the state- 
ments of the witnesses, and it is still more 
opposed to the course pursued by the plaintiff 
and his counsel during the trial. 

Time dealt gently last year with the bench 
of this Province, there being no change by 
death either in the Court of Queen's Bench 
or Superior Court. The year 1891 is more 
tragic. First the sudden death of the Chief 
Justice of the Queen's Bench. This has 
been followed, a few days later (June 9), by 
the sudden death of Sir Andrew Stuart, ex 
Chief Justice of the Superior Court. The de- 
ceased was born in the city of Quebec in 
1813. His father, the late Andrew Stuart, 
was at one time Solicitor-General of Lower 
Canada. The ex-Chief Justice studied law 
with the late Sir James Stuart, Bart., and 
was called to the bar in 1834. In 1864 he 
was appointed Q. C. Five years later he was i 



appointed an assistant judge of the Superior 
Court, and on the Qth June, 1860, a puisne 
judge of the same Court In 1885, on th«s 
retirement of Chief Justice Meredith from 
the bench, Judge 8tuart was appointed Chief 
Justice, a position which he resigned towards 
the close of 1889, when he was succeeded by 
the present Chief Justice, Sir F. G. Johnson. 
Chief Justice Stuart was knighted in 1887. 



So much has been said, and well said, in 
Parliament, in the columns of the daily press, 
and elsewhere, with regard to the life and 
character of the late Sir John A. Macdonald, 
that any further reference to the subject at 
present would be superfluous. The chorus 
of laudation may seem a trifle exaggerated 
a generation hence, and time must be left to 
do its part in sifting the false from the true. 
The late Premier, however, was indisputably 
the most remarkable figure that has ap- 
peared in Canada since the cession. Part of 
this prominence may be due, as in the case 
of Gladstone and Bismarck, to the great 
length of his public service. Forty-seven 
years in Parliament, almost always in ofllce 
taking the leading part in founding the Con- 
federation, a quarter of a century ago ; pre- 
mier ever since with one intermission of less 
than five years ; dying in office after having 
been premier for the last thirteen years con- 
tinuously; these are facts almost without 
precedent in any country as applicable to a 
single individual. Sir John's early practice 
at the bar was somewhat more important 
than that of William Pitt, but it sinks into 
equal insignificance in the light of his splen- 
did after career. As an authority on consti- 
tutional questions he was perhaps excelled 
by one at least of his contemporaries. His 
strong point was his adroitness in the man- 
agement of men, and it may fairly be added, 
his devotion to the best interests of his coun- 
try. 



BILLS OF EXCHANGE A CT. 

On the second reading (June 2) of the Bill 
to amend the Bills of Exchange Act, 1890, 
which was printed in a previous issue, Mr 
Abbott said : — 

This is a Bill partly to remedy two or three 
verbal defects in the former bill, and partly 
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to make two distinct enactments. The verbal 
defects arose in consequence of tbe altera- 
tion of the provision with regard to bills pay- 
able at sight As the measure was origin- 
ally drafted, bills payable at sight were made 
payable on demand, if 1 recollect right — that 
is to say, there were no days of grace. But 
in that portion of the measure where these 
bills came to be dealt with, it was so arranged 
that they should have three days' grace, 
differing from the English system. 

Hon. Mr. Scott— The old law being con- 
tinued? 

Hon. Mr. Abbott— Yea; differing from the 
English system, in which days of grace on 
sight bills have been abolished ; but in two 
or three paragraphs, where bills at sight are 
casually alluded to, the necessary erasures 
did not take place, and part of the Act reads 
as if bills at sight had three days 9 grace and 
part as if they had not. The object of this 
provision is to set that right by making 
several verbal corrections. 

Hon. Mr. ScoU— That is, bills at sight will 
have the three days' grace ? 

Hon. Mr. Abbottr-Yea. The Act provides 
that, but in some of the details it is ignored, 
because the provisions have been copied 
from the English Act there is a difference 
of opinion as to cheques bearing a forged en- 
dorsement. A cheque bearing a forged 
endorsement, with, perhaps, half a dozen 
subsequent endorsers, every one of whom is 
responsible for that endorsement, passes 
into a banking-house, and the only remedy 
under the law, as it stood, that the bank 
could have, would be its recourse against 
the person who deposited the cheque with 
the bank. Obviously, as the law provides 
that subsequent endorsers make themselves 
responsible for the genuineness of previous 
signatures, or, in other words, provides 
that they shall not be permitted to deny 
the genuineness of previous signatures, 
there is an injustice in that, because 
the person who happened to pay in the 
cheque may be worthless, while his im- 
mediately preceding endorser may be per- 
fectly solvent, and the bank unable to recover 
back the amount of money which it has paid, 
or for which it has given credit, from the last 
endorser but one, the last endorser being in- 



solvent If the cheque were in the hands of 
a bond fide holder, or what they call a holder 
in due* course, this holder in due course 
would have a right against all the previous 
endorsers up to the first endorser; but be- 
cause the bank pays the cheque it was con- 
strued by those who examined the former 
Bill to have none of the rights of a holder in 
due course; it was held that the bank could 
not proceed against anyone but the last en- 
dorser, the person who paid it over ; whereas, 
if it was a bill in due course there would 
have been recourse against every one on the 
bill subsequent to the first endorser. In 
other words, a bank paying a cheque has not 
the same rights as to the parties on the 
cheque if it be wrong as a person who re- 
ceives the cheque and does not pay it, which 
seems an absurdity. 

Hon. Mr. Scott — Is that a decision of a 
court? 

Hon. Mr. Abbott — No; but it is the opinion 
of eminent lawyers in Montreal and Toronto, 
and in the Maritime Provinces also. There 
seems to be a sort of consensus on the part 
of the bar that that is tbe case, because the 
House will find the definition of a holder in 
due course does not comprise the party on 
whom the cheque is drawn and who pays it, 
because the moment the cheque is paid it is 
extinguished, as the law stood, and he has no 
recourse, except to go to the man who got the 
money, and say to him : " You have got the 
money wrongfully, and must give it back." 
I hope there will be no difficulty on the part 
of the House in giving the bank the legal 
remedy which the law affords to everyone 
else. 

Hon. Mr. Scott— There has been no test 
case yet, and the courts would probably hold 
that the bank would have the same recourse 
as others. 

Hon. Mr. Abbott — There has been no test 
case yet, but there is no difference of opinion 
among the leading members of the bar. 
Those lawyers who have the best reputations 
in the Dominion have been consulted about 
it The other substantive alteration which 
this Bill makes is to reinsert in the Act a 
clause which was in the original draft, but 
which was left out It is to be found in the 
previous law, and it was so in the Code. 
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There was a similar clause in the Lower 
Canada Code— simply to make the common 
law of England apply upon a point where it 
is not inconsistent with the provisions of the 
Bill. I did not think last session, when the 
Act was passed, that that clause was neces- 
sary, and others were of the same opinion ; 
bat it seems to have caused a certain amount 
of doubt and uneasiness that there is no sys- 
tem of law to be referred to in the event of a 
dispute as to the construction of the statute, 
and it is considered important that this could 
begot in. 

Hon. Mr. Power — I presume there will be 
no objection to the reading of the Bill, but I 
do not suppose by reading a Bill the second 
time the House commits itself to accepting 
the proposed amendment to section 24, and 
I take the opportunity now to call the atten- 
tion of the hon. leader of the House to the 
fact that this amendment to section 24 is, it 
strikes me, inconsistent with the portion of 
section 24 which remains in force. Section 
24 of the Act begins as follows : — 

" Subject to the provisions of this Act, where a sig- 
nature on a bill is forged or placed thereon without 
the authority of the person whose signaturo it pur- 
ports to be, the forged or unauthorised signature is 
wholly inoperative/' <kc 

Now, you propose by the amendment before 
the House to practically repeal that, because 
the signature is made operative to a certain 
extent 

Hon. Mr. Abbott—Ho; my hon. friend is 
mistaken. That is not the intention at alL 

Hon. Mr. Power— If there were no drawers 1 
names on the bill or acceptor's name on the 
bill it would not be good Cor anything, from 
the fact that a number of gentlemen have 
put their names on paper which was not 
signed or accepted. It would not n\ake them 
liable, but you propose by this legislation to 
make all the endorsers liable. 

Hon. Mr. Abbott— No. Under the existing 
law, if a bill in which the earlier signature is 
forged came into the hands of a bond fide 
holder, and on which three or four of the 
names were genuine, he would have an action 
against the endorser. It has been held that 
in the case of a cheque, the person who pays 
it does not become the holder, and therefore 



he would have a remedy against the last en- 
dorser who held the cheque. The object is 
to give the same* action against the whole of 
the endorsers that the holder in due course 
would have — to give to the bank the same 
power as a holder in due course. 

Hon. Mr. Kavlbach— Would it be against 
the bearer who transfers ? Would you have 
an action against the bearer of the note— 
against the drawee ? 

Hon. Mr. Abbott— The drawee, if he pays a 
cheque under this Bill as it stands without 
being amended, would have a remedy 
against the previous bond fide endorsers, 
whose signatures were prior to that of the 
forged signatures; whereas, a person who 
held a bill as a holder in due course would 
have a remedy against all those endorsers ; 
and it is simply giving the bank the same 
remedy as the holder in due course. The 
subsequent clause in the Bill simply makes 
the common law of England a universal 
referee in case of our failure to comprehend 
any of the clauses of the statutes. 

Hon. Mr. Scott— There is a little confusion 
in the words " or to the bearer thereof." I 
quite agree with giving to the payee the 
rights of any of the endorsers subsequent to 
the forgery, but the words " or to the bearer 
thereof" in the second line make the propo- 
sition somewhat confusing. If he pays it to 
" the bearer thereof," it does not follow that 
he has the right to charge the maker of the 
cheque. 

Hon. Mr. Abbott— If the cheque is endorsed 
in blank it may be presented by anybody, 
but the liability of the endorser still remains ; 
but if a cheque^ is presented in blank by a 
person who is not an endorser, and he gets 
the money, the bank, as the law stands, 
would have a right of remedy against that 
man to get back the money. What we in- 
tend to do is to give to the bank, in addition 
to its remedy against the bearer, ite remedy 
against the endorsers, who are legally liable 
under the Act to the bond fide holder. 

The motion was agreed to, and the Bill was 
read the second time. 
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FIRE INSURANCE. 
(By the late Mr. Justice Mackay.) 
[Registered in accordance with the Copyright Act.] 
CHAPTER XIV. 
Qp Waiver. 
(Continued from page 184.) 
8 286. Waiver by parol. 
In the following case it was held that the 
general officer of the company might waive 
by parol the condition that waiver must be 
endorsed on the policy. The company's 
secretary asked the insured to wait till the 
company got estimates for rebuilding. The 
insured delayed sending in his proofs in con- 
sequence. This was held waiver by the 
company. 

Incumbrances to be notified in writing. 
One existed not notified, but the mortgagee 
afterwards insured his interest through the 
same person, agent for two companies ; then 
the first insured renewed his insurance, pay- 
ing renewal premium to the same person 
agent All the policies and receipts were 
countersigned by that person, agent for two 
different companies. This was held suffi- 
cient to authorize the jury to find that the 
first insurers had knowledge of the incum- 
brance. 1 

? 287. Question wliether there lias been waiver, 
how regarded. 

Waiver is sometimes held to be a mixed 
question of law and fact. § 137 p. 275, Hil- 
liard on New Trials. 

Whether there is evidence to establish a 
waiver by the president of an insurance com- 
pany of preliminary proof of loss under a- 
policy is a question of law. lb. 

Hilliard on New Trials says that waiver is 
a question of law. It is very often so, at any 
rate. 2 

i 288. Silence not always a waiver. 

In Mason v. Andes Insurance Co. 3 • it was 

1 Supreme Court, Pennsylvania, January, 1877, State 
Inn. Co. v. Todd, 21 Alb. L. J. 225. 

2 Semble the Court of Queen's Bench held it to be for 
the Court to say whether proof had been made of a 
waiver. W. Atta. Co. v. AtweU {jpott). But, perhaps, 
it meant to say that the jury had pronounced without 
tufficicnt proofs. 

a 23 U. C. Com, Pleas, A. D. 1873. 



held that if an insurance company, after a 
fire, get informal proofs, and ask for others in 
consequence, and again informal ones are de- 
livered and the company is silent, the com- 
pany, being sued, is not considered to have 
waived right to proper proofs— proper certifi- 
cate of Justice of the Peace, etc. But other- 
wise it might be held, were it to go into cor- 
respondence with the assured on other sub- 
jects, as if contemplating to pay. So, in 
Langel v. Mutual Insurance Co. of Prescott, 1 it 
was held that mere silence of the insurance 
company, after particulars of loss handed in 
that are quite informal, is not fatal to nor a 
waiver by the company. But if the company 
go into a debate by writing on other grounds 
that are bad, perhaps it would be held a 
waiver. The same principle was affirmed in 
the case of Mc Masters ei al. v. The Westchester 
Co. Mutual Insurance Co.,* where, after loss 
by fire of the property insured, the insured 
refused to pay, placing his refusal not upon 
defects in the preliminary proofs, but on a 
change of interest or ownership in the pro- 
perty. On the trial the insurer was not al- 
lowed to object to the preliminary proofs, it 
being held that he had waived the right to 
object to them. Upon the same principle it 
would appear that the insurer cannot go into 
denial of fulfilment of any other warranty. 
§ 289. The general principle. 

Waiver is as fairly to be admitted in in- 
surance as in other contracts ; yet corpora- 
tion law is to be observed. It is elementary 
that , " la condition est rGputee accomplie 
quand celui & qui elle profite y renonce volon- 
tairement" s Of course, there lies the ques- 
tion always, What is such renunciation and 
who has power to make it ?— just as fairly as 
where a default of accomplishment comes 
from the<act of him who is to profit by non- 
accomplishment 4 

Waiver can hardly be without the know- 
ledge of the party alleged to have waived 
breach of covenant by his adverse party. 6 

l 17U. C.Q.B. Rep.524. 
a 25 Wendell. 

3 De Savigny, vol. iii, p. 144. 

4 This is a kind of dot, and not to lead to profit. 

& Hunter v. Daniel, Chancery, A. D. 1845. voL iii, N. 
Y. Legal Observer. But see vol. ii N. Y. Legal Ob- 
server, A. D. 1843, p. 17. Forfeiture of a lease may be 
waived by the acoeptance of rent subsequently ac- 
cruing. 
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i 290l Objections to preliminary proofs to be 
stated promptly. 

When preliminary proofs are furnished, 
the insurance company ought to state objec- 
tions promptly, so that the proofs can be 
made more regular, else waiver may be 
held. 1 

If proofs be sent in within the thirty days, 
and the insurance company say they are not 
liable for the loss (while it is still possible 
for the insured to send in more proofs), the 
company may be seen to be not relying on 
insufficiency of the proofs, but on other de- 
fence on the merits." But after the thirty 
days, the company saying that they are not 
liable for the loss, waive nothing. If proofs 
be sent in within thirty days, and a letter 
from the insured, asking whether they are 
satisfactory, remain unanswered, the ques- 
tion whether the not answering would be a 
waiver by the company of moip particular 
proof is one which the Judicial Committee 
did not determine, but they seemed disposed 
to think so. But after the thirty days, 
merely not answering will not be a waiver. 3 

2 291. Waiver of stipulation as to time. 
The stipulation that proofs are to be made, 
in a certain time is a condition in favor of the 
insurer which he may waive.* If waived 
once, the insurer cannot retract A com- 
pany receives proofs late, keeps them, 
writes to the insured about the loss, 
examines the insured, and then refuses 
to pay owing to fraud by the insured. At 
the trial default to prove in the limited time 
cannot be urged. An insurance company 
may refuse point blank to pay, and urge, 
when sued, what it likes, but if before suit 

1 Jone* v. Mechanic** Fire In*. Co. t 13 Am. Rep. 412 
(a New Jersey ease of 1872). 

In PrU&t v. Citizen*' Ineurance Co., 3 Allen, the 
Court states the distinction between waivers in mat- 
ters of substance and of form. 

* Whytev. Western A**. Co., Privy Council, Maroh, 
1875. 

4 TMs may serve in Lower Canada even, in certain 
eases— e.g„ resolution of sale, etc., etc. Vendor and 
purchaser, agreement to be null unless instalments 
are punctually paid. Acceptance of an instalment of 
purchase money, not due unless on the supposition of 
a contract continuing, is a waiver of right to rescind. 



it resists, for a stated reason, it must after- 
wards be kept to this. 1 

g 292. Waiver of condition regarding double 
insurance. 
In AtweU v. Western Assurance Co. 2 upon the 
defendants' motion for new trial, in the Su- 
perior Court, Montreal, Day, J., said : " The 
whole issue in this case is narrowed down to 
the question of whether or not there has been 
a waiver on the part of the defendants of the 
condition, endorsed on the policy, regarding 
double insurance. The policy not only re-' 
quires that notice shall be given of all other 
insurances, but that such notice shall be en- 
dorsed on the policy or otherwise acknow- 
ledged by the company in writing, 3 other- 
wise that the contract shall be null, and 
the pretension of plaintiff is that this condi- 
tion has been waived by the acts of the de- 
fendants' own agent subsequently to the fire. 
There are two points which present them- 
selves in the discussion of the subject : first, 
as to the power of the agent to waive such 
condition, and, secondly, as to the fact of 
whether or not there has been any waiver 
whatever proved. Can it be said that the 
insurance agent, who is merely empowered 
to insure, is by necessary intendment also em- 
powered to waive all or any of the conditions 
of the policy after it has been completed ? I 
hold not He is only empowered to insure 
according to the conditions of the policy, 
and although he has power also to adjust 
claims, 4 he undoubtedly has no power to 
alter the conditions essential ingredients 
in the contract One can understand that 
preliminary proofs of loss may be read- 
ily waived, and that there is an incidental 
power in every insurance agent to make 
such a waiver; 5 but this has nothing to do 
with a condition such as the one involved in 
the present discussion. Here, at the time of 

1 Brink et al. v. Hanover F. Inn. Co. (New York, Feb- 
ruary, (8810), Alb. L. J., A. D. 1880, p. 296. 

• L. C. Jurist, p. 278. 

8 I do not see that the polioy required more than 
notice ; the double insurance here was subsequent in- 
surance. A, however, had not given notice. 

4 Query, if he have power to adjust, which I bold he 
has not. 

G Has he ; and is not that waiving eondition ? I 
think he has not power so. If he may waive one con- 
dition, he may waive another. 
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the fire, there was no contract. Can a mere 
agent, as it were, revive that contract by pre- 
tending to waive, after the fire, the necessity 
of the performance of something required to 
be done before the fire in order to preserve 
the contract itself intact? 1 

"But I feel satisfied that there is.no evi- 
dence whatever of waiver in the present case. 
The only evidence on this point is that the 
agent wrote a letter after receiving plaintiff's 
statements of loss, complaining of their in- 
sufficiency and declining to submit them to 
the board, and this has been interpreted to 
be a waiver, a position, in my opinion, wholly 
untenable in law." a 

The Queen's Bench (Court of Appeal) 
adopted, substantially, Judge Day's views, 
and, as before stated, granted a new trial. 
J 293. Payment of premium. 

In a case before the Cour lmperiale at Bor- 
deaux, 16th June, 1864, Bee v. Comp. el La 
France" the prime was portable, yet the com- 
pany had the habit of seeking it It was 
held : 1. The execution given to the policy 
thus made the premium querable from port' 
able. (This seems acquiesced in.) 2. Though 
the policy stipulated that the company's 
seeking premiums in arrear, and having 
been in the habit of seeking them at the 
domicile of assured, should not be held re- 
nunciation to the dichiance accomplished in 
favor of the assurer (owing to the assured 
not having paid promptly his premium'. 
P. 412 Jour, du Palais of 1864. (This second 
holding bad, semble,) 

'An insurance for ten years, prime to be 
paid in advance yearly at the office, at the 
latest* within fifteen days after due yearly, 
without necessity to demand (by company), 
and stipulation that the company taking at 

1 Was this so here ? Semble no. I have said before that 
I do not think duty was upon the insured absolutely 
to give notice of subsequent inauiance befote the fire ; 
for time was not mentioned for the notice. 

2 Act or conduct of the insurance company to be a 
waiver must be such as to warrant the insured that the 
company do not mean to insist upon a forfeiture. 
The insured must be misled for waiver to be seen :— 
Pfiamix Ins. Co. v. Stephenaon (Kentucky), " where 
" the insurance company, upon a claim and particu- 
" lars, writes that the claim is not properly made, 
" and that claim must be in accordance with policy, 
** to which insured is referred." 



domicile of assured late any former pre- 
miums, should not be opposed as a renun- 
ciation to policy clause. The company had 
taken without any regard to exact delays 
the premiums of former years at the domi- 
cile of assured. This was held to be deroga- 
tion virtudle to the policy clause. The prime 
was so made querable. 1 

In Dill' 8 case the president and the secre- 
tary of the company were held authorized to 
waive condition, fixing a term of fourteen 
days for furnishing particulars. 

In the McOUlivray case 1 the insurance 
company struggled to get their agent held 
not entitled to waive condition as to prepay- 
ment of premium. The majority of the 
Court in Canada were against the company, 
but the Privy Council, semble, were in favor 
of the company. See its judgment in ap- 
peal. Yet Lord Eldon's principle is against 
the decision of the Privy Council 

Dalloz says (2nd part, p. 166 lb.) that if it 
be stipulated that mise en demeure to pay it 
shall not be requisite, and that if it be in ar- 
rear the policy shall be in suspense ; if a fire 
happen, the premium being past due, the 
insurer will be free. Citing ToulL, torn, vi, 
p. 650. 

In French jurisprudence it has often been 
held that the mode of execution given to 
policies by the companies can import renun- 
ciation by these to diehtances stipulated 
against the assured. 2nd Dalloz, p. 153, 
vol. of 1855. The clause that in default 
to pay the premium punctually the insur- 
ance shall be ipso facto vacated, is abro- 
gated de fait if it be established that the in- 
surance company during several years has 
accorded facilities to the insured to pay the 
premiums and has asked payment of pre- 
miums in arrear. 3 lb. 2nd part Dalloz, p. 153 

Premium to be paid in advance and cash. 
Insurance for several years being made, the 
premium stipulated to be paid within the 
eight first days of the year ; this time past, 
there is no insurance, unless the insurer re- 

1 10 June, 1863, Cour. de Cassn., vol. of 1883 ; Journal 
du Palais. 

2 9 L. C. Rep. 488. 

8 But if the act of incorporation order otherwise? 
25 Barb. R., vol. of 1855, p. 5, ante. 
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ceive it late. His merely sending 'or asking 
for it from the insured not to hart him. He 
is free so long as the premium is not paid. 

Premium stipulated portable may be held 
to have been changed into qubrable, where, 
e.g., the company has time after time sent to 
collect renewal premiums after ichiances. 
Caasn. 1863, 10 June; 1868, 5 May; and so 
even though premium to be paid within a 
fixed delay d peine de dlchiance. 

Some late French policies make the insured 
renounce in advance to the exception of quir- 
abUUS as to premiums. This shows that 
that exception had or has fastened itself. 

Usage may make premiums stated portr 
able*, in policy, qxUrables. 

I 294. Effect of adjustment of loss. 

Adjustment the same as in marine insur- 
ance is not practised in fire. Adjustment on 
the policy is what takes place in marine in- 
surance. In fire insurance adjusting or fixing 
the amount of the loss is not a waiver of 
right (till actual payment) by insurers to op- 
pose their freedom owing to conditions vio- 
lated. The insurer need not before actual 
payment allege fraud, even ; particularly 
when, at stating loss, they were ignorant of 
the condition having been violated. 1 But 
after payment (semUe) the insurer can only 
get back, or ripiter, for fraud. 8 

Where, after informal preliminary proofs, 
part payment is made by the insurers, such 
payment has been held a waiver of other or 
more formal proof*. 3 

Any formal defect in preliminary proof 
may be supplied, whenever objection to pay a 
loss is put upon that ground. 4 

8ays Angell(end of J 244) : Churchwarden's 
certificate actio non till production of. Action 
brought, can it afterwards be supplied ? Be- 
fore action, perhaps so. 

\ 294. Waiver by President. 
The verbal consent of the president cannot 

1 Shepherd v. Chewier, 1 Camp., and Herbert v. 
Champion, 1 Gamp. 134. 

* In Matthew r. Qenl. M. /. Co., vol. ix of 1854, La. 
R., is a case of adjustment set aside made in ignoranoe 
by insurer of f rand by insured. 

3 14 Barbour It 206. 

« 25 Wend. 383; 16 Barbour, 265. 



be a waiver where there is a by-law requir- 
ing the consent to be in writing. The presi- . 
dent is a mere agent, with limited power, and 
cannot waive by-laws so, and could not bind an 
incorporation or company with by-laws so. 1 

The president of an insurance company, as 
such, cannot waive preliminary proofs. 2 

{ 295. Waiver by Secretary. 

Waiver by parol by a secretary cannot be 
proved to bar prescription of action, or to 
make out that the time within which the 
action had to be brought was extended. 3 

Where a policy is under seal, the rights of 
the company under it cannot be waived, even 
by a writing of a secretary, unless formally 
authorized. 4 

The directors cannot waive by parol the 
performance of conditions precedent con- 
tained in a sealed policy; still less can a 
mere managing director and secretary. 5 

$ 296. Miscellaneous observations. 

Some policies say that no condition shall 
be held waived unless " the waiver be clearly 
expressed in writing, signed by the com- 
pany's secretary or agent, and delivered to 
the assured or his agent." 

The judge of the County Court, in 1856, in 
the case of Ward v. The British Industry Life 
Ass. Co., held that the feet of agents of a com- 
pany (who had power to negotiate policies) « 
taking premiums from the assured after de- 
fault, was waiver of objection by the com- 
pany, but the Court of Common Pleas re- 
versed the judgment, on the ground that the 
agent had no authority to waive the rule by 
which the policy was forfeited by default to 
£ay premium in four weeks. 

In Brady v. The Western Ins. Co.* the con- 

1 6 Gray R. ; Hale v. M. M. F. Ins. Co., lb. 

*Angell,endof§458. 

8 Lampkin v. Western Ass. Co., 13 U. C. Q. B. Rep. 
See " Proof." In this case the policy was under seal. 

* 76., p. 242. 

» Scott r. JViagara Dist. Ins. Co.. 25 U. C. Q. B. Rep., 
A. D. 1867. Lampkin v. W&U Ass. Co. re-affirmed. 
See Dill's case ante, where the Court in Quebec held 
that the president and secretary of a oompany could 
by parol extend the fourteen days allowed for filing 
particulars. 

•17U.C.Com. PI. Rep. 
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dition was that the action was to be brought 
within six morithi after the damage occur- 
ring. A fire happened ; the insured filed his 
claim, and it was agreed between plaintiff 
and defendant's agent D. that he should not 
prosecute until S. returned from England, 
.and that till then the limitation should be 
suspended. D. had effected the insurance 
and received the premiums. After the six 
months a tender was made to the plaintiff 
by the defendants, but of less than he asked. 
It was held that there had been waiver, and 
the plaintiff's right to sue was affirmed. The 
policy in this case was by the agent, not un- 
der seal, but the agent's authority was signed 
by two directors and had the seal of the com- 
pany. The plaintiff was wrong to say any- 
thing in his declaration of the six months' 
limitation. He ought to have left that to the 
defendants to plead. 

In Pirn v. Reid 1 the action was on a policy 
not by deed. The Court held that parti- 
culars might be waived. 

Objections to preliminary proofs may be 
waived by the company objecting on other 
grounds. 8 

Conditions precedent may be waived by 
the conduct of the party entitled to ask for 
performance. 3 

The principle that waiver of preliminary 
proofs may be made by conduct leading the 
insured into the belief that the insurers did 
not require further evidence of loss, and 
thereby keeping the insured from making 
fuller proof, was sanctioned in the case of 
Graves v. Wash. Mar. Ins. Co.* 

Waiver of conditions precedent may, of 
course, be made expressly , but may be caused 
also by implication ; as where the party en- 
titled to exact performance hinders or im- 
pedes the other, or refuses something, so as 

1 6 M. & G. 

2 2 Philliinore on Insurance. 1803, 1813. Suppose this 
oase : " We have received your proofs. You must 
make oath of (so and so)." Surely if this be the con- 
duct of the insurers, other objections to proofs will be 
in vain. 

3 43 Barbour, 366. See Cond. R. La., vol. iii, p. 750, 
for condition preoadent waived. That, and p. 742, are 
applicable to cases of insurance. See also Rawie v. 
Fcnnesiey. 6 La. R. N. S., p. 204. 

* 12 Allen's Rep. 



to render it idle for the other to fulfil the 
condition. 1 

Time as of the essence of a contract is 
waived by a protracted treaty. 2 

As acceptance of rent after a forfeiture is a 
waiver of forfeiture,* so taking a new pre- 
mium may sometimes be a waiver of any 
previous forfeiture. 

It was ruled in 49 Maine, 200, that mis- 
representations in obtaining a policy are 
waived by a renewal of the policy with know- 
ledge of the risk. 4 

Notice is given and proofs made. A 
particular objection is then made by the 
insurers. This alone being objected, they 
make waiver of other objections to notice or 
proofs (as in case in 1 Camp). Defect in 
proofs ought to be opposed at once. Angell, 
\ 244. Part payment of loss is a waiver of 
objection to proofs previously made. Jfe., 8 
242. 

No act is a waiver unless it be shown to 
have been done with knowledge that the for- 
feiture existed which is alleged waived. 5 



GENERAL NOTES. 



At the old Bailey it was customary to sentence the 
whole of the prisoners found guilty at the sessions at 
one time. It fell to Baron Graham's lot to perform 
this duty, and he accordingly went over the list with 
due solemnity, but omitted one person brought up 
for sentence— Mr. John Jones.— The judge was on the 
point of finishing the sentences when the officer re- 
minded his LordBhip of this omission. \ Whereupon 
the judge said gravely, ' Oh I I am sore I beg Mr. 
Jones's pardon/ and then sentenced him to transpor- 
tation for life. 



1 Benjamin on Sale, p. 422. Hotham v. L. Ins. Co. 
cited. Also Russell v. Bondiera, IS C. B. N. 6. 

*19Vesey,Jr., 220. 

z Am*bv v. Woodward, 6 B. & C. For example, 
where, after sub-letting contrary to the stipulations of 
the lease, the original lessor has received rent from 
the sub- lessee. 

4 Monthly Law Reporter, 1863-4, p. 466. 

5 2 Am. L. Gases, 522. SembUy the knowledge may 
be express or implied. See also Chapman v. Lanca- 
shire Int. Co., L. C. Jurist. 



THE LEGAL NEWS. 



193 



IP* ftp? JJ**- 



VoL XIV. JUNE 20, 1891. 
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The editors of the Albany Law Journal, the 
Chicago Legal News, and the American Law 
Review have made their adieux to their read- 
ers, preparatory to a vacation trip to JSurope. 
It may perhaps be supposed that legal journ- 
alism is not so arduous a vocation as to re- 
quire a long intermission* But the profits 
of legal journalism, even in the large field 
afforded by the United States, being insuf- 
ficient for the existence of those who devote 
themselves to it, its labors are merely super- 
added as an accessory to an otherwise toil- 
some career, and we cordially hope our con- 
temporaries will enjoy the rest to which they 
are so well entitled. We take the opportunity 
to add that during the approaching vacation 
we may for the first time probably be where 
pqelal facilities will do little to assist the 
issue of the Legal News, and some delay in 
the publication of vacation numbers may 
consequently occur. As a great many of our 
readers will be away from their offices during 
the same period, this will not make a mater* 
ial difference. The numbers in arrear will 
appear in due course after our return. 



The inconvenience occasioned by the re- 
construction of a building in actual use as a 
court house was forcibly presented a few days 
ago in Montreal. One learned judge was 
engaged in a consultation with a colleague 
in chambers, when a brick fell from above, 
and chancing to find an opening in the ceiling 
of the apartment occupied by the judges, 
continued its descent until it lighted at their 
feet A slight difference in the position of 
the occupants of the room might have brought 
about a vacancy on the bench of the Supe- 
rior Court 



Ex-President Cleveland, in an address to 
young lawyers, advises them as follows : — 
u If I were to tender any advice to young 
men in the legal profession or contemplating 
such a career, I think I could not refrain from 
asking them to dismiss from their minds the 
idea that the practice of the law is made up 



in an important degree of oratory and elo- 
quent addresses before Courts and juries. 
No one should enter this profession who is 
not prepared to do very hard, continuous, 
and often irksome work. I shall follow this 
advice by saying that there is no mistake 
about another fact— to wit : In the practice 
of law, as in everything else, honesty, and 
frank fair dealing, is not only enjoined by 
good morals, but is the best policy. It is a 
delusion to suppose that the noble profession 
of the law can be faithfully pursued or suc- 
cessfully practised by trickery and over- 
reaching subterfuges.* 



NEW PUBLICATION. 

JUBISFBUDKNGB OF THE PrTVT COUNCIL, by Mr. 

J. J. Beauchamp, B.C.L., Advocate.— 
Montreal, A. Periard, Law Publisher. 

Mr. Beauchamp, in the book before us, has 
undertaken a very considerable work. He 
has attempted, in one volume, to give a digest 
of all the decisions of the Privy Council. He 
gives more than the ordinary head notes, ex- 
tracts from opinions being often included. 
There is also a sketch of the history of the 
tribunal; notes on the constitution of the 
Judicial Committee; a summary of its pro- 
cedure, with appendices. The convenience 
of having a ready reference to this vast body 
of law is apparent The decisions referred to 
are scattered over a great number of volumes. 
With the decision, the date of the judgment 
is given, reference is made to the full report, 
and to the names of the Courts appealed 
from. The remarks of their lordships refer- 
ring to the principles of law which govern 
the case are also cited. The Judicial Com- 
mittee, the author remarks, was created in 
1833, by 3 & 4 William IV. Since that date 
the statute has been so amended as to ren- 
der the notes here given very useful to the 
understanding of its present constitution and 
jurisdiction. The first of the appendices con- 
tains the names of all the British colonies, 
indicating the nature and origin of their civil 
laws. The second contains notes of all the de- 
cisions of the Court of Queen's Bench, appeal 
side, for the Province of Quebec, rendered 
under the articles of the Code of Civil Pro- 
cedure on appeals to the Privy Council. 
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These notes are of special importance, as the 
Judicial Committee has declared the Court 
appealed from to be the sole authority to de- 
cide questions of procedure, such as the 
giving of security in appeal} preliminary to 
the introduction of the appeal in the Regis- 
trar's office, in England. The third appen. 
dix is a double alphabetical table of the 
cases reported in the volume. 

This brief indication of the contents is suf- 
ficient to show the great usefulness of the 
• work. Of course, more than a local circula- 
tion must be counted on to repay the very 
considerable expense of a volume comprising 
about a thousand pages. We are not aware 
that so comprehensive an undertaking has 
ever before been attempted, and it is brought 
down to the latest date. Mr. Beauchamp 
has brought both zeal and experience to his 
task, and has deserved the best thanks of 
the profession. 



Superior Court cannot order a surveyor to 
place landmarks to define and separate the 
respective properties of the parties without 
at the same time settling the boundary line 
between the properties and the points where 
the landmarks shall be placed. A surveyor 
appointed by the Court before the boundary 
line is settled is only an expert whose office 
is to report on the locality and indicate 
where, in his opinion, the boundary line 
should be drawn, for the guidance of the 
Court in settling the boundaries. 

2. Under Art. 504, C. C, not only the costs 
of settling boundaries should be common to 
the parties, but also the costs of the suit 
when it is not contested. Only in case of 
contestation are the costs of the suit in the 
discretion of the Court. Desvoyeaux dit La- 
framboise & Tarte dit Lariviere, Dorion, C J., 
Tessier, Cross, Bosse\ Doherty, JJ., May 21, 
1890. 



COURT OF QUEEN'S BENCH— 
MONTREAL* 

Building Society— Liquidation — Resolution to 
wind up — Resolution cancelling vote to 
wind up. 

Held :— That where a building Society has 
passed a resolution to wind up and liquidate 
the business of the Society under R. S. Q. 
5455, and liquidators have been appointed to 
carry out and give effect to the resolution, 
and the liquidators have prepared a dividend 
sheet accordingly, the contract binding the 
members of the Society is by such entrance 
into liquidation dissolved, and cannot be re- 
suscitated without the unanimous consent of 
its former members ; and a resolution pass- 
ed by a majority vote at a subsequent meet- 
ing, resolving that the Society shall continue 
its business, is null and of no effect. Lari- 
vie et al. & La Sociitf Canadienne-Franeaise 
de Construction de Montrlal, Dorion, C. J., 
Tessier, Cross, Bosse, Doherty, JJ., May 
21, 1890. 



Action en homage— Settling tlie boundaries- 
Art 504, C.C.— Procedure— Costs. 

Hdd\— 1. In an action en bornage the 

* To appear in Montreal Law Reports, 6 Q.B. 



HOUSE OF LORDS. 

May 8, 1891. 

Coram Lord Herschbll, Lord Macnaghtbn, 
and Lord Hannbn. 

In re Gorton. Douse v. Gorton,(26 L.J.N.C) 

Executor — Carrying on Testator's Business — 
Creditors at Trustee's Death— Subsequent 
Creditors— Executor's Right of Indemnity. 

When executors carry on their testator's 
business, creditors who were creditors at the 
testator's death are entitled to be paid out of 
the assets then existing in priority to any 
right of indemnity in the executors ; but, as 
against subsequently acquired assets, their 
right is subject to that right of indemnity. 
Those who have dealt with the executors can 
claim against the executors only, and their 
claim as against the subsequently acquired 
assets of the testator only arises from the 
right of the executors to indemnity. The 
executors' right to indemnity arises only 
with regard to liabilities incurred by them 
as executors. 

Decision of the Court of Appeal, 58 Law J t 
Rep. Chanc. 403, affirmed. 
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CHANCERY DIVISION. 

May 11, 1891. 
Before Williams, J. 
Praia & Sons (Lim.) v. Goodall& Sons. 

Trade-Mark — Words in Common Use — Dis- 
claimer — Fancy Words — Rectification of 
Register— Patents Act, 1883, m. 64, 74. 

This was an action to restrain the infring- 
ment of a registered trade-mark (No. 43,549, 
in the year 1885) for paper and envelopes. 

The mark consisted of the words ' Pirie's 
Parchment Bank.' The registration was ac- 
companied by a disclaimer of 'any right to 
the exclusive use of either the word " parch- 
ment" or the word " bank" appearing in con- 
nection with this mark.' The mark was 
used by the plaintiffs as a water-mark on a 
particular class of paper, and it was also used 
on the wrappers in which the paper was con- 
tained. 

The defendants pleaded (1) that the words 
'parchment bank' as applied to paper, 
whether used singly or in combination, were 
descriptive of particular qualities of paper ; 
(2} that such words were, at the date when 
the plaintiffs registered their trade-mark, 
words common to the trade ; and they appli- 
ed for a removal of the plaintiffs' mark from 
the register. It was conceded that the words 
'parchment' and ( bank' used separately de- 
noted certain qualities of paper. The Pat- 
ents, &c. Act of 1883 provides (s. 64) that 
'for the purpose of this Act a trade-mark 
must consist of or contain at least one of the 
following particulars : (c) a distinctive device, 
mark, brand, heading, label, ticket, or fancy 
word or words not in common use.' 

Maulton, Q.C., and Willis Bund, for the plain- 
tiffs, contended that, although the plaintiffs 
had disclaimed any right to the exclusive 
use of each of the two words * parchment' and 
'bank' separately, they were nevertheless 
entitled to claim the combination ; that 
the words in combination were meaningless, 
and came under the head of fancy words ; 
and that the mark was capable of being sup- 
ported as a brand. 

Cozens-Hardy, Q.C., and E. & Ford, for the 
defendants, argued that the words 'parch- 
ment' and ' bank,' being words in common 



use, the combination could not be claimed as 
a trade-mark, that they were not fancy words, 
and that the mark was not a distinctive 
brand. 

Williams, J., held that the mark ought to 
be removed from the register. It was not 
competent for anyone claiming words in 
common use as a trade-mark to escape the 
prohibition part of section 64, clause (c), by 
claiming ^the words in combination only. 
But, whether that construction was right or 
not, in his lordship's opinion, the words, 
whether used separately or in combination, 
were not fancy words, and were not distinc- 
tive. This trade-mark could not be support- 
ed as a brand, because, in order to support a 
trade-mark as a brand which was not other- 
wise capable of registration, there must be 
evidence that the mark was used as a brand 
exclusively; moreover, even assuming the 
trade-mark to be a brand, it was not a dis- 
tinctive brand within the meaning of sec- 
tion 64. 



CHANCERY DIVISION. 

May 11, 1891. 

Before Williams, J. 

Harrison v. The Southwark and Vauxhall 
Water Company. 

Nuisance — Negligence — Noise and Vibration — 
Water Company— Statutory Power- 

This action was brought in respect of an 
alleged nuisance arising from the noise and 
vibration occasioned by certain pumping 
machinery employed by the defendants. 
The plaintiff claimed an injunction and 
damages. The defendants, in pursuance of 
the powers conferred on them by their special 
Act of 1886, and the Acts incorporated there- 
with, commenced to sink a shaft in land 
adjacent to the plaintiff's house, and in the 
execution of those powers used certain lift 
pumps to pump out the land water which ran 
into the shaft while it was being sunk, and 
the noise occasioned by these pumps serious- 
ly interfered with the comfort of the plaintiff 
and his family. These pumps were kept in 
use for about three weeks, until the work had 
arrived at a stage at which it ceased to be 
necessary to lower the pumps to any greater 
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depth for the purpose of sinking the Bbaft. 
The defendants might have used centrifugal 
pumps, which would have made less noise, 
hut they. were less convenient, mainly on 
account of the difficulty of lowering and 
lengthening them, and were not the pumps 
ordinarily used in sinking shafts. Early in 
October, 1890, very shortly after the com- 
mencement of the works, the plaintiff re- 
monstrated with the defendants as to the 
noise occasioned by the pumping, and on Oc- 
tober. 20 he commenced this action and gave 
notice of motion for an injunction. On Octo- 
ber 22 the defendants gave notice of their in- 
tention to substitute centrifugal pumps for 
the lift pumps then in use, and this was done 
on October 28, and the motion stood over 
generally. It was admitted that the centri- 
fugal pumps did not cause the plaintiff any 
serious inconvenience. 

Williams, J., held that the liability of the 
defendant company, acting within their sta- 
tutory powers was the same as that of an 
ordinary landowner who required to carry on 
pumping operations on his land for any law- 
ful purpose. A considerable amount of tem- 
porary annoyance might be occasioned which 
wouldjiot amount to a nuisance in law. The 
defendants, in the exercise of their statutory 
powers, were permitted to do everything 
that was reasonably necessary for the execu- 
tion of the statutory works, they had been 
guilty of no negligence, and were not liable 
to an action for nuisance. Fenwick v. The 
East London Bailway Company, L. R. 20 Eq. 
544, distinguished. 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act] 

[Continued from p. 192.] 

CHAPTER XV. 

Op Agents. 

2 297. Powers of agents of insurer generally 

Upon the payment of a deposit at the head 
office or to the respective agents, the offices 
usually hold themselves liable for any loss 
by fire which may take place between the 
payment of the deposit and the making out 
the policy ; and the slip or memorandum of 



agreement usually delivered at the time of 
applying to insure, specifies the heads of the 
contract afterwards to be carried into effect 
The powers of the agents, however, differ ac- 
cording to the rules of the different offices. 

In general the agents are restricted from 
definitely undertaking that a policy shall be 
granted where large amounts are to be in- 
sured, or circumstances of doubt or difficulty 
are involved; and where the agents are not 
authorized to bind the company, the slip or 
memorandum should be accompanied with a 
proviso to that effect. 

Where no special regulations are made, 
the general rules of principal and agent will 
apply. Acey v. Fernie, 7M.&W. 

The power of an agent of an insurer to 
bind his principal does not depend so much 
upon the actual authority conferred upon 
him as upon the authority which the public, 
and those who deal with him, would be jus- 
fied by his acts, and those of his principals, 
in presuming he possessed- 

Thus, if an insurance company furnishes 
an agent with blank policies duly signed by 
the proper officers, he will be considered a 
general agent of the company, and they will 
be bound by all policies he may issue to per- 
sons dealing with him in good faith, though 
in issuing them he violates his instructions 
from the company. Lightbody v. North Am. 
Ins. Co., 23 Wend. 18. 

So also, if insurers authorize an agent to 
receive applications for insurance, fix the 
rates and receive the premiums, and to give 
a receipt therefor in their name, specifying 
the risk and its duration, and it further ap- 
pears that they are in the habit of transmit- 
ting to him, for delivery to the assured, 
policies executed in conformity to the re- 
ceipts, those who apply to him for insurance 
will have a right to infer from these facts 
that the payment of the premiums to him 
binds the contract as much as if it were paid 
at the office of the insurers. Perkins v. Wash* 
ington Ins. Co., 4 Cowen 645. Duer, voL ii, p. 
350, does not approve of the reversal of Kent's 
judgment by the New York Court of Errors 
in Perkins v. Washington Ins. Co* 

The agent's concealments (to facilitate the 
principal) cannot avail. If the agent con- 
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ceal, the principal is to lose in certain cases. 
See the Proudfoot case. 

The authority of a principal officer or agent 
of an insurance company to do any act per- 
taining to the business of the company will 
be presumed until the contrary appears. 
Conover y. Albany Mut. Ins. Co., 3 Denio 
264 ; 8. C., 1 Comstock, 290. 

If a foreign insurance company have an 
agent abroad who issues their policies and 
keeps an office for them, and if the company 
have no other agent in that place, and this 
agent for years acts as agent adjusting losses, 
they will be bound by his acts in adjusting 
a loss, though a special power of attorney 
really exist by which the agent's powers are 
only expressed to be to insure policies. 

And is not an agent who signs policies, 
there being no other agent in the city in 
which the company is sued, an agent to ad- 
just loss ? Semble not in France ; in France 
the agent, after a fire, cannot admit the loss 
of the insured. But in Richardson v. Ander- 
son, 1 Campb. R., note a, it was held that an 
agent who has power to subscribe policies 
may adjust one. 

$ 298. Agent altering policies. 

If an agent receiving policies habitually 
alter them in ways, and the company or 
principals recognize his so acting, particu- 
larly if they habitually pay losses on such 
(altered) policies, the company or principals 
may afterwards be charged again so (as upon 
their general course of dealing). When in- 
formed of such conduct of the agent, they 
ought to disavow at once and for the future, 
and give notice. Brockebank v. Sugrue, 5 
Carr. & P.; see Haughton v. Bwbank, 4 
Camp. 88. 

An agent signing a policy, though naming 
the person for whom he acts, is personally 
bound to pay the loss. 1 Emerigon, chap. 
5, sec. 5, p. 141 ; 1 Alaazet, torn, i, p. 416. 

Duer says the law of France is strange ; an 
agent signing a policy is liable to pay the 
losses. 

§ 299. Statements by agents, when without 
effect. 

Statements by agents before the policy do 
not affect the conditions of the policy : e.g., 
the condition terminating the policy for non- 



payment punctually of premium; the condi- 
tion also that no agent could alter any con- 
dition of the policy. It is useless for the in- 
sured in default to offer proof that before the 
policy defendants' *gent told him that he 
(the assured) would always be notified in 
time to pay. 

In Watson v. Swann 1 the plaintiff lost his 
case because the insurance was shown not 
to have been effected by him or by an agent 
on his behalf! Smith had a policy (£5,000), 
and wrote to his agents, G. B. & C, who had 
effected it at his request, to have plaintiff's 
goods, value £372, endorsed upon his policy, 
and it was done and initialed by the insur- 
ers. Ostensibly this endorsation was for 
Smith (not understood to be for the plaintiff, 
behind Smith), "No contract " was found 
between the plaintiff and the underwriter 
(defendant).* 

The agent of the company is sometimes to 
be considered the company's agent, some- 
times the insured's. A diagram represent- 
ing buildings, if inaccurate, the company 
may be held liable for. The company in this 
case was to be not liable for agent's filling up 
the application ; he was to be held agent of 
the insured; but the company agreed to be 
M responsible for all surveys made by their 
"agents personally." (The distances of 
buildings from other buildings and from one 
another were inaccurately stated in this 
case.) The diagram and survey (such sur- 
vey as can be seen) were the company's work. 
So held by the Sup. Court, 1878, on the ap- 
peal (unsuccessful) of the Hastings M. F. Ins. 
Co. v. Shannon. 



FOREIGN MORTGAGE SYSTEMS. 

Within the last week there has been issued 
by the Foreign Office a series of reports from 
Her Majesty's representatives abroad on ' In- 
stitutions for making advances on real pro- 
perty,' which* are of the highest interest for 
the lawyer as well as for the politician. Last 
August a circular was addressed by Lord 
Salisbury to the Queen's representatives at 
Paris, Berlin, Vienna, Buda Pesth, Borne, 
Brussels, Lisbon, and Berne, inclosing ques- 

»11C.B.(N.S.) 

a Story on Agenoy, 1 251 (a), approved. 
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tions with regard to these institutions. The 
answers to these questions have now been 
published in a pamphlet of seventy-four pa- 
ges, which are full of instructive matter. It 
does not appear why Spain was omitted, and 
as the local authorities in Portugal, and not 
the Government, are the depositaries of the 
information required, there has not been time 
enough to furnish a report. Thus no part of 
the Peninsula is covered by the present re- 
ports. We gave some account last year of 
the land banks of Italy, and the account then 
given, to some extent, went over the same 
ground as the present report, which, how- 
even contains some interesting details of 
banks established for granting loans on land 
in the republic of Siena in the sixteenth cen- 
tury. 

What strikes one at once in the reports is 
the great similarity of system existing be- 
tween countries otherwise so different from 
each other as Hungary, France, Belgium, 
and Switzerland, and their great dissimilar- 
ity to anything in this country. The only 
analogy which can be found in these king- 
doms to the operations described in these 
reports is in the system of land purchase in 
Ireland. But abroad the institutions estab- 
lished are exclusively devoted to mortgages 
and not to purchase, and the State does not 
directly intervene, though in some cases it 
provides a guarantee, and in all exercises 
supervision. It is also noticeable that the 
mortgage system in all the countries con- 
cerned is of quite recent origin, so that it in- 
dicates a widespread tendency, and is part 
of the movement in the direction of centrali- 
sation and co-operation against the formerly 
prevalent individualism, the effect of which 
has been felt in this country as well as 
abroad. Another effect everywhere discern- 
ible is a substantial reduction in the rate of 
interest charged for mortgage loans. It may 
be, therefore, that in our own country also a 
solution of the great land question may be 
sought in the establishment of land banks or 
credit corporations embodying the same 
principles and working on similar lines to 
those of our Continental neighbours. 

In Hungary we are informed the whole 
landed system has been revolutionized, to 
suit altered circumstances, during the last 



thirty or forty years. To meet the new or- 
der of things the Hungarian ' Boden Credit 
Institut ' was founded with a nominal capi- 
tal of about 140,000/. It is not a jointrstock 
company, but a patriotic undertaking, to en- 
ble landed proprietors to obtain loans on safe 
and easy terms. The 'Institut' consisted 
originally of 219 members or ' founders/ 
and the lowest founders' subscription was 
5,000 florins— 417/. The directors get ne fees, 
and the founders only receive 5 per cent, 
much less than the ordinary rate of interest 
used to be. Borrowers must give proof of 
title (supplied by the Laud Register) and 
lists of existing charges, and, of course, there 
is a valuation. No loan is granted for more 
than half of the value of the property, or of 
less amount than 1,000 florins, or nearly 84/. 
These bonds are amortised or extinguished 
in periods not exceeding forty-one years. 
The interest payable was in 1863— the date 
of foundation of the ' Institut ' — 5£ per cent , 
and the total annual payments 6$ per cent, 
including a reserve of *06 per cent and ad- 
ministration expenses '25 per cent In 1886 
the interest had Bunk to 4 per cent, the ad- 
ministration expenses had disappeared alto- 
gether, and the total payment was only 5 
per cent In 18S9 the total amount of loans 
was no less than 8,000,000*. , and the arrears 
were only 25,0001. The bonds, bearing 4 per 
cent . are of 100, 1,000 and 10,000 florins, re- 
payable at par by drawing by lot, and must 
be withdrawn within forty years and six 
months of their issue. The 5} per cent bonds 
were issued in 1863 at 89; the 4 per cent 
bonds are now very nearly at par. The Com- 
mercial Bank of Buda Pesth has also a spe- 
cial department for these loan operations, 
which are conducted on much the same prin- 
ciples. In 1889 it had nearly two millions 
sterling of bonds in circulation, and the out- 
standing arrears were only 3,848/. Other 
banks also carry on this business, and the 
total value of this kind of mortgage loans for 
the empire of Austria- Hungary was between 
nine and ten millions sterling. 

In Belgium a somewhat similar system 
has prevailed since 1835, and is carried on 
by limited joint-stock companies which act 
in the common interest of borrowers and 
lenders. The interest, as in Austria-Hun- 
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gary, is 4 per cent., and large capitals, 
amounting to two or three millions, are em- 
barked by the banks, which make consider- 
able profits. Here also the term for repay- 
ment is about forty years. 

The information from France is not quite 
so full and detailed as that which is supplied 
with respect to Austria and Hungary. The 
system is there centralised, and, in fact, the 
Credit Foncier of France since 1852 has been 
' the sole national bank of real property.' Its 
capital was then sixty million francs, half 
paid up, and in 1888 was 170 millions. The 
great central institution does not appear to 
lend the money directly, but advances it to 
departments, communes, and agricultural 
associations, which become the immediate 
creditors of the mortgagor. The Credit Fon- 
cier is actually administered under the su- 
pervision of the Minister of Finance. The 
total amount of mortgage and communal 
loans is about twelve millions sterling. 

Sir Edward Malet, from Berlin, refers to a 
number of books for detailed information, 
but also gives particulars, from which it ap- 
pears that there is no State guarantee in 
Germany, and that a like system of land 
banks and amortisation is established. The 
report from Italy gives very full particulars 
of the different banks established, the prin- 
ciples of working, and the degree of supervi- 
sion exercised by the Government. As in 
Austria-Hungary, the amount advanced is li- 
mited to half the value of the property, and 
the period of repayment varies from ten to 
fifty years. In Switzerland a like method 
seems to have achieved great success, and 
the loans effected by the Mortgage Bank of 
the Canton of Berne amount to no less than 
3391,208/. Similar institutions exist in the 
other cantons. It will be interesting to see 
whether joint-stock or co-operative enter- 
prise will in this country undertake transac- 
tions of like character and proportionate 
magnitude. — Law Journal. 



THE LATE SIR MONTAGUE SMITH. 

Men's memories as to judges, even much 
better known and more recently in active 
service than Sir Montague Smith, are short 
For about ten years he has ceased to exer- 



cise judicial functions, and some twenty have 
passed since he quitted his seat in the Court 
of Common Fleas. But his death, which we 
noted on Monday, May 4, merits more than 
a passing word. An interesting figure, re- 
presentative of much that is best in the Eng- 
lish bench, has passed away. He came to 
the front on the Western Circuit, then the 
nursery of judges, possessed ofa brilliant ban 
and able to give employment to some half- 
dozen "silks " — a circuit very unlike its pre- 
sent starved and attenuated sel£ In the 
group of singularly gifted men who went that 
circuit were several much better advocates 
than Montague Smith, but none inspired 
more respect— none were more guileless of 
rhetorical devices, and few more effective in 
that persuasiveness which comes from moral 
character. 

It is significant that he, a consistent and 
active Conservative, was made a judge by a 
Liberal Lord Chancellor, Lord Westbury. 
He was appointed a member of the Court of 
Common Fleas at a time when that Court, 
not always strong, was unusually so. Sir 
William Erie was Chief Justice; and the 
present generation has forgotten that many 
of his contemporaries regarded him as the 
very first of forensic speakers and the best of 
judges. Willes, Keating and Byles, then 
puisnes, were lawyers of learning and abil- 
ity, and among them Montague Smith showed 
to no disadvantage. It was a time when 
there was a rivalry— in many ways useful— 
between the three Courts of common law. 
Business chiefly set, as it always had, at 
least since Mansfield's time, to the Queen's 
Bench. But the Court of Common Fleas was 
also in favor, especially among mercantile 
men, and Montague Smith did much to sus- 
tain its reputation. In 1881 it became neces- 
sary to strengthen the Judicial Committee, 
then overweighted with business and suffer- 
ing from the loss of several of its best mem- 
bers, especially Lord Kingsdown. Loud raged 
the storm of indignation at the circumstances 
of the appointment of Sir Robert Collier, who 
was transferred, after being some forty-eight 
hours a member of the Court of Common 
Pleas, to the Judicial Committee, in direct 
violation of the spirit of the Act of Parlia- 
ment. Not a question was raised as to the 
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fitness of Sir Montague Smith's appointment 
Besult justified the choice. Of the four paid 
members then nominated none gave more 
satisfaction than he. That tribunal has often 
been charged with excessive timidity— as 
too prone to decide large questions upon 
small grounds, and not to give colonial Courts 
all the light and leading which they desire 
and fairly expect The late judge was not 
the man to deprive that criticism of all its 
point He excelled in clear analysis of facts 
and authorities. He fell, perhaps, too read- 
ily into the habit,fostered by the system of de- 
li vering judgment peculiar to that tribunal — a 
judgment which may exactly express the view 
of no one who is a party to it— of deciding 
nothing more than was absolutely necessary. 
But he did good work, as none would more 
freely admit than the Canadian and other 
colonial lawyers who appeared before him; 
and one or two of the judgments prepared by 
him— for example, that in The Bank of New 
South Wales v. Owston— are in their way 
classical. It has been said that a marked 
difference, one of kind and temper, exists 
between lawyers trained before and those 
trained after the Common Law Procedure 
. Acts. Sir Montague Smith belonged to the 
former ; he had their accuracy and firm hold 
of principles. But he had nothing of their 
pertinacious love of ' singleness of issue ' and 
other technical beauties, and he was alto- 
gether modern in his desire to do justice, 
even at the expense of forms. We might 
have had abler and more learned men to sit 
in that greatest of all Courts of Appeal, the 
Judicial Committee. But he, with his dis- 
ciplined sagacity, high sense of honor and 
long experience, gave satisfaction where more 
brilliant men might have failed. — Times. 



INSOLVENT NOTICES, &c 

Quebec Qfltcutl Gazette, June 6. 
Judicial Abandonments, 

Bernardin Desbiens, trader* EUbertville, May 28. 

William Duffy, file manufacturer, Ste Cunegonde, 
May 27. 

Jos. Julien, trader, Ste. Jeanne de Neuville, May 26. 

Gabriel Lewis k Co., Montreal, June 1. 

James Millar, trader, East Angus, township of West- 
bury, May 21. 

Cree» Scott k Co., shirt and collar manufacturers, 
Montreal, May 29. 



Curators appointed. 

Ra William Duffy, Cole SL Paul.— W* A. Caldwell, 
Montreal, curator. Juno 4. 

./lV Willie Buruue, trader. St Hyacinths.— J.O. Dion, 
St. II vnemthe, curator, June L 

He Zjotfl (tag&on, trader, Ste A*?nes de Charlevoi*. — 
H. A* Bedard, Quebec, curator, June 2* 

He katnarcbe & Qagnon.— J. M.Marcotte, Montreal, 
curator. May flfl. 

Re Joseph Savwie.— H, Guimont, Somerset, curator, 
June 3, 

He & ThtbauH, grocer*^ Bilodeau k Re mud, Mont- 
real, joint curator, June 4. 

Dividends- 

It€ 0. Begin k Co., boot and shoe manufacturer*, 
Quebec— Second and final dividend, payable June 22, 
N. Matte, Quebec, curator. 

Ji' J. Dayet A Co., wine and liquor merchants. Que- 
bec, (sibeentcea).— First dividends payable June 22, N. 
Mntte. Quebec, curator. 

Jle X, A. Ri j biJ ...us, SL S&astien.— First and final 
dividend, payable June 21, Lamarohe k Frigon, Mont- 
real, joint curator. 

Mr tleerae Stewart, absentee.— First dividend, pay- 
able June 18, C. Desmarteau, Montreal, curator. 

APPOINTMENTS, 

Euclide Tremblay, M. D., L. F. Fafard, C. Clement, 
and L. H. Labreeque, M. D., to be jointly ooroner for 
the District of Saguenay. 

C. G. H. Beaudoin and M. Lavoie, to be joint regis- 
trar for the registration division of Joliette. 
LIQUIDATOR, 

Re The Eastern Townships Mutual Fire Insurance 
Company.— David Seath, Montreal, and D. A. Mansur, 
Stanstead, to be joint liquidator of the company, in- 
solvent. 

Quebec Official Gazette, June IS. 
Judicial Abandonments, 

Charles C. Cairns, dealer in fancy goods* Montreal, 
June 5. 

Hormisdas B. Lafleur, trader, parish of Ste. Addle, 
June 5. 

Elisabeth Burns, doing business under the name of 
Thomas O'Hare k Co., grocer, Montreal, June 3. 

Robert Price, butcher, Sherbrooke, June 3. 
Curators appointed. 

Re W. J. Clarke k Co., Montreal.— G. H. Trigge, 
Montreal, curator, June 2. 

Re Cree, Scott k Co., Montreal.— A. F. Riddell, 
Montreal, curator, June 6. 

Re George Daveluy, insurance broker, Montreal.— 
D. Seath, Montreal, curator. May SO. 

Re Eastern Townships Mutual Fire Insurance Co.— 
D. Seath) Montreal, and D. A. Mansur, Stanstead, 
joint liquidator, May 30. 

Re David Green glass, dealer in trunks, Montreal.— 
H. Collins, Montreal, curator, June 2. 

Dividends, 

Re Michael Babooek (R. Millard k Co.).— First and 
final dividend, payable June 30, A. F. Riddell, Mont- 
real, curator. 

Re M. Cuddy, dry goods, Montreal.— First and final 
dividend, payable July 2, D. Seath, Montreal, ourator. 

Re R. T. Dinaham.— Second and final dividend, pay- 
able June 26, Bilodeau k Renaud, Montreal, joint 
curator. 

Re Bruno Duperrg, saddler, Quebec— First and final 
dividend, payable June 30, R. A. Bedard, Quebec, 
curator. 

Re Letourneau & Pari, tailors, Quebec— Second 
and final dividend, payable June 30, H. A. Bedard, 
Quebec, curator. 

Re Chs. Quelle t— Second and final dividend, pay- 
able June 23, Bilodeau & Renaud, Montreal, joint 
curator- 

Re R. Tyler, Sons k Co.-First dividend, payable 
July 2, W. A. Caldwell, Montreal, ourator. 

APPOINTMENT, 
Olivier Dostaler, Montreal, to be insurance inspector, 
in the place of Geo. Daveluy. 
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The members of the Montreal bar are just 
now occupying a leading place in our legis- 
lative bodies. One very old member is 
premier of the Dominion ; another is premier 
of the province; a third is speaker of the 
Senate ; a fourth was speaker of the Commons 
in last Parliament; a fifth is Secretary of 
State for Canada. Others take high place in 
debate and committee work. 



The several thousand law .clerks who now 
toil in the city offices, says a New York 
journalyare quite a different set of beings from 
their predecessors. "The majority of them 
are well educated. 8ome have graduated 
from well known colleges— from Harvard, 
Tale, Cornell and Princetowo. Others are 
graduates of law schools. Never was there a 
time like the present, when so many college- 
bred men were glad of the opportunity to be- 
come law clerks at a beggarly salary. Every 
year lawyers of standing in our cities have 
applications from college graduates, ready and 
willing to work without pay, if he will only 
give them desk-room and the use of his 
books. Consider, for a moment, the pay of 
these ambitious young men. The college- 
bred law clerk usually begins at $5 per week. 
He may reasonably expect to earn $10 per 
week by the end of the second year. The 
graduate of a law school, having had some 
technical training, is better paid. He gets 
$10 per week for the first year of his service, 
and perhaps he may begin his second year 
at $15 per week. Very few lawyers in New 
York pay their clerks over $15 a week, as 
they can hire all the talent they want at that 
figure. There are between six thousand and 
seven thousand lawyers in the city of New 
York. The struggle for practice and existence 
becomes more difficult each year. Many are 
called, but few are chosen. Some men never 
get beyond being a law clerk. It is no uncom- 
mon thing to find skillful lawyers, gray- 
haired men, serving as clerks, year after year, 



at a salary of from $1,200 to $1,500 per 
annum. Some of them are experts in a par- 
ticular branch of the law. Again there are 
men fit pnly to be law clerks— men who, for 
one reason or another,fail to become success- 
ful practitioners. The legal knowledge of 
such men is of more value to others than His 
to themselves. Once more, there are highly 
educated law clerks who make it a business 
to write briefs. Indeed, it is an open secret 
that nearly one-half of the law books pub- 
lished are written by ill-paid clerks. The 
lawyer with a reputation gets some clerk to 
write a treatise to which he lends the weight 
of his name." 



The oldest Coroner in England, Michael 
Browne, died recently at the age of ninety. 
He had held the office of Coroner for the 
borough of Nottingham during a period of 
fifty-five years. In length of service we be- 
lieve he is about equal to Coroner Jones of 
Montreal. The latter in age is but a few 
years behind. 



COURT OF QUEEN'S BENCH- 
MONTREAL* 

Carrier — Bill of lading — Place of destination 
of goods l>eyond carrier's route, 
geld ;— Where the place of destination of 
goods is beyond the carrier's route, and he 
receives the goods under a bill of lading to 
the terminus of his route, and carries them 
safely to that point, to which alone he re- 
ceived the freight, the fact that at the reques 
of the shipper he undertook to deliver the 
goods to another carrier to complete the trans- 
portation, does not make the first carrier 
responsible for the delivery of the goods at 
the place of destination.— Jeffrey 6c Canadti 
Shipping Co., Dorion, C. J., Baby, Bosse\ 
Doherty, J J., Tait, J. ad hoc, January 24, 
1891. 

Bank— Advance made upon security of shares of 
another Bank— Obligation to return shares 
on repayment of advance. 
Held: r— (Dorion, C. J., and Church, J., 

diss.) Where in order to evade the law pro- 

• To appear in Montreal Law Reporte, 7 Q.B. 
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hibiting the acceptance by one Bank of the 
stock of another Bank as security for a loan 
(46 Vict, ch. 45, s. 2), an advance was made 
by a Bank, and stock of another Bank was 
transferred as security to the cashier* of the 
lending Bank, and the transaction was duly 
noted in the books of the Bank, that the 
owner of the shares so transferred was en- 
titled to reclaim them from the Bank, or to 
get their value, when the debt was paid for 
the security of which the shares were trans- 
ferred as aforesaid. The prohibition of the 
law applies to the Bank and not to the 
borrower,— Exchange Bank of Canada & 
Fletcher, Dorion, C. J., Tessier, Baby, Church, 
Bosse\ J J., May 23, 1890. 

Violation of Domicile—Municipal Corporation 
—Arredt without warrantr— Damages. 

Held .•— 1. That officers of police in the 
employment of a municipal corporation have 
no right to enter the dwelling of a citizen in 
the night-time, without a warrant, and arrest 
him on mere suspicion that a felony has been 
committed ; and the corporation will be held 
responsible in damages for such illegal 
arrest. 

2. Where the damages have been appraised 
by the Court of first instance, and the Court 
of Review has reduced the amount, the Court 
of Appeal will not interfere with the award 
of the intermediate Court, unless it appears 
that gross injustice has been done.— Pratt & 
Charhonneau, Dorion, C. J., Cross, Baby, 
Bosse\ J J., March 20, 1890. 



Sale— Error as to accessory of thing sold— 
Damages. 

The appellant purchased from respondents 
at public auction two lots of land on a certain 
street, and signed a memorandum of sale in 
which reference was made to the official plan 
on Which the street was marked as being 51 
feet wide at that place. On the surveyor's 
plan prepared for the sale, the street was also 
traced at 51 feet in width, but by inadver- 
tence, on the lithographed copies distributed 
at the auction sale, the part of the street 
where the lots were situated was represented 
as of uniform width with the upper part of 
the street, which was 60 feet wide. When the 



error was discovered the respondents (ven- 
dors) offered to cancel the sale if the appel- 
lant (purchaser) had been misled by the 
error on the lithographed copies, but the ap- 
pellant refused, and brought an action of 
damages. 

Held .'—Affirming the judgment of David- 
son, J., M. L. R., 3 & C. 403, In an action of 
damages by the appellant (purchaser), that 
he having received the full number of square 
feet bargained for, having refused to re- 
linquish the bargain, having signed the 
memorandum of sale in which reference was 
made to the homologated plan showing a 
street 51 feet wide, and moreover no special 
damage being proved, an action of damages 
could not be maintained.— Inglis & Phillips 
et vir, Cross, Baby, Bossg, Doherty, J J., 
Jan. 24, 1891. ' 



DECISIONS AT QUEBEC 
Corporation — Exercise of charter powers—Sale 
to corporate body— Ratification by corpora- 
tion. 

Held:—1. A body corporate empowered by 
its charter to acquire property, M for the use 
and objects of its incorporation," is not 
limited in making a purchase of an immov- 
able by the nature of the latter or the use 
which has hitherto been made of it ; and it is 
sufficient that such immovable is susceptible 
of yielding revenue or value applicable to the 
use and objects of the incorporation, to bring 
the purchase within the charter power. 

2. Where the charter of a corporation does 
not provide for the exercise of its powers 
otherwise than by giving it the right to make 
by-laws for the " government of the institu- 
tion and of the officers and servants belong- 
ing thereto," and no such by-laws are made, 
the persons who are admitted to have, de 
facto and by common consent, acted as the 
governing body of the board, will be held to 
be its duly authorized agents, whose acts, 
performed within the limits of the charters 
are binding upon it 

3. The powers of a corporation created by 
an Act of the legislature, and the mode of 
exercising them, are only to be found in, or 
deduced from, such Act, or in and from the 
general rules of law applicable to all corpora- 
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tions. So, where it is not bo provided in the 
Act incorporating a religious body, the ap- 
proval of the bishop of the denomination to 
which it belongs is not required to make its 
acta lawful. 

4. Where the sale of an immovable is 
made, for a price payable by instalments, to 
the supposed agents or legal representatives 
of a corporation, and the latter takes pos- 
session of the property and uses it and pays 
one or more of the instalments, it will be. held 
to have ratified such sale, and the same shall 
be aa binding on it as if originally made in 
the form of law. 

5. Where a corporation becomes aware 
that the sale of an immovable made to its 
supposed agents or representatives is in- 
formal, and for a period of eighteen months, 
during which it continues to deal with (he 
property as its own, it takes no action to have 
the sale set aside, it will be held to have 
ratified the same and to be bound by it, as if 
originally made in due form of law.— 
L'HopUal du Sacri Coeur v. Lefebvre, S. C, 
Andrews, J., Jan. 21, 1891. 

Bail — Ameliorations et additions— Droit du 
locatewr.—Art. 1640, CC. 

Jugi .•— Des glaces placees par tin locataire 
d'une boutique pour reflechir les marchan- 
dises et de manidre a etre deplaoees, quoique 
fizzes au moyen de vis, ne sont pas des 
ameliorations et additions que le locateur peut 
retenir en vertu de Tart 16*40 C. C, ou d'une 
clause du bail ou il est stipule que toutes les 
ameliorations faites par le preneur resteront 
la propriety du bailleur.— Parent v. Qavthier, 
en revision, Casault, Routhier, Andrews, JJ., 
28 fevrier 1891. 



PROBATE, DIVORCE, & ADMIRALTY 
DIVISION. 

May 12, 1891. 
Before Jmrna, J. 
In ths Goods of Maby Elisabeth Mann(dec.) 

Will Disposing of American Property only— In- 
testacy as to Property in England. 

Mary Elizabeth Mann, late of Warren 



Drive, New Brighton, in the county of Ches- 
ter, died December 24, 1890, leaving a will 
expressly limited to property in the United 
States only, and intestate as to her English 
property. 

The American will was duly proved in 
Philadelphia by the American executors. 

Searle now moved for a grant of letters of 
administration to the personal estate and 
effects of the said deceased, save and 
except the deceased's American prop- 
erty, to, Mary Margaret Mann, her natural 
and lawful only child, and only next of kin. 
It appeared that though there were plenty of 
cases in which there were two wills, one dis- 
posing of the property out of England and 
the other disposing of property in England, 
there was no case reported in which a de- 
ceased person had left a will disposing of 
property out of England and died intestate 
as to English property. 

Jhunh,J. : Is there no direct authority? 
I should have thought the case must have 
occurred before. 

Searle : I can find no direct authority, but 
the principle involved is the same as that in 
cases where there are two wills, one dispos- 
ing of property abroad and the other dispos- 
ing of property in England, as to which the 
practice is well established, probate being 
granted of the English will only and a note 
of the existence of the foreign will being 
made on the margin of such probate. 

Jjbunb, J., by analogy to the practice of the 
old prerogative Courts, whereby if a man 
dying possessed of goods in two provinces 
made his will of the goods only in one of them 
and died intestate as to the goods in the other 
province, administration might have been 
granted as to the goods whereof he died in- 
testate (' Williams on Executors/ 8th edit p. 
584 ; Godolphin, part 2, c. 30, 8. 5), made the 
grant to the daughter as prayed. 
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FIRE IN8URANCE. 

{By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act] 

[Continued from p. 197.] 

I 300. Libel by agent. 

In Ronayne v. Wood (April, 1874) "the de- 
fendant was an insurance agent. While in- 
vestigating a case he said he suspected arson, 
and that the plaintiff could explain. Being 
sued for libel, the Court held that unless 
malice was proved there was no action. 

§ 301. Interim receipt granted by agent 
In Goodwin v. Lancashire F. & L. Ins. Co. 1 
the plaintiff was insured by an interim re- 
ceipt granted to him by an agent of the de- 
fendants, declaring the receipt to be subject 
to the conditions of the company's policies. 
The insurance was effected on the 5th Octo- 
ber, and on the 10th a fire happened. The 
failure to comply with the condition about 
preliminary proofs after loss, according to 
the condition on policies, was held in the 
first Court to be fatal. It is for the insured 
to find or ask or get a policy and to govern 
himself accordingly. But in appeal the 
Queen's Bench held that the interim receipt 
was not to be enforced, where the insurance 
company refused to recognize an insurance 
as existing (claimed by plaintiff). 

I think it outrageous. The interim receipt 
stipulated that any insurance (that possibly 
could be held or seen) was to be upon the 
conditions of its usual policies. Defendant 
refused, after having granted an interim re- 
ceipt, to proceed to a policy, and notifying 
plaintiff, though the notice appears not to 
have reached plaintiff till some hours after 
the fire. Plaintiff never asked them for a 
blank policy, to get at their usual policy con- 
ditions. 

Yet the Court was severe against the in- 
surance company for not delivering a policy ! 
If by this meaning a completed policy, 
this was not right. If a blank policy, it 
seems to me plaintiff had to move first for it 
He sued within the sixty days allowed by 
policy conditions as term before which no 
obligation to pay was upon the company. 

A clause sometimes helps against an in- 

1 16 L. C. J.. A. D. 1872. 



surance company, as where A B insures a 
cargo in his own name with a company 
whose policies always read M as well in his 
own name as for and in the name or names 
of all or any persons or person to whom the 
same doth, shall or may appertain in part or 
in all;" it was held that B, the real princi- 
pal, might sue, and that the interim receipt 
was not to be held, by itself, to involve the 
whole of the contract as to the persons to it, 
so that only A B could sue. 1 

An insurance broker may insure and need 
not say as agent, and yet the principal named 
by the broker may sue.* The right of the 
principal cannot be doubted.* 

" Premium receipt for $14, being premium 
for an insurance to extent of $2,000, subject 
to approval of the board at K., the said party 
to be considered insured for twenty-one days, 
within which time determination of board 
will be notified. If approved a policy will be 
delivered; otherwise the amount received will 
be refunded, less the premium for the time 
insured— for the three months." 

Do not the words "subject to the ap- 
proval" mean only that the insurance for 
three months was subject to approval, or 
that what the agent did was subject, so that 
within the twenty-one days even the insur- 
ers could reject the risk even for the remain- 
der of the twenty-one days ? 

The Chief Justice says the company could 
reject the risk even within the twenty-one 
days, returning proportion of premium and 
giving notice. 

The Chief Justice adds : If approval had 
not been notified in the twenty-one days, 
then after twenty-one days the insured would 
not be insured. 

The Chief Justice said " he did not judge 
this without hesitation." * 

Burns, J., diss., thought the insurance was 
for twenty-one days certain. 

N.B.— Fire happened here within the 
twenty-one days. Before the fire the com- 
pany disapproved and offered back premium 
(it seems). 

1 Browning v. Provincial Ins. Co., in the Privy Coun- 
cil, A. D. 1873. 

8 De Vignifir v. Stocauon, Bo§. k Pul. 

8 Wation v. Swann, 11 C. B., N. S. 

« P. 415, 17 U. C. Q. B. Rep., GoodfeUmo v. Timet & 
Beacon Ant. Co. 
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The following iB applicable as an argu- 
ment against those who would hold insur- 
ance companies upon contracts of so-called 
agents, unauthorized and not acting in form 
oflaw: 

Suppose a municipal corporation not to 
have power to spend money without a by-law 
authorizing it If it contract without (though 
it profit), it can't be made to pay. No man 
must work for such corporation before by- 
law. 1 

A policy is null whether by corporation or 
its agent if granted contrarily to the condi- 
tions and limitations in its act of incorpora- 
tion. 

In France an insurance company is bound 
by a policy in its name issued by a person 
who has no written authority from them, 
but who has previously signed like papers 
which the insurance company has acted 
upon (such agent passing, too, by habit and 
repute for the agent of the company. Grun 
A Joliat, torn, iii, p. 38. 

§ 302. Waiver by agent. 
Boudousquie* de V Assurance, No. 85, after 
speaking of contracts made by agents in con- 
travention of particular instructions, but in 
conformity with the public acts or regula- 
tions by which the company was created, as, 
for instance, taking a less rate of premium 
than that provided by the tariff, and holding 
such contracts valid as against the company, 
leaving to them recourse against their agents, 
he adds, No. 86 : " Mais la question doit etre 
'' jugee difftremment lorsque les conditions 
" auxquelles il a &6 contrevenue sont celles 
" qui resultent des statute approuves par le 
" gouvernement ; ces statute Itant rendus pub- 
* lies par leur insertion au bulletin de lois qui 
M a lieu en m&me temps que celle de I'ordon- 
" nance d'antorisation, la compagnie au nom 
" de laquelle le contrat a 6te souscrit, est 
"fondee a prgtendre, premierement, que ces 
u statute contiennent Us conditions de son exist- 
u ence, conditions imposies par le govvrnement 
" dans Vinterit public et auxquelles il n f est pas 
H permis de deroger, en second lieu, que Vassuri 
" est prisumi avoir connu ces statuts et les re- 
u strictions qu'ils apportent aux pouvoirs de 
" Vagent puisque nul est censS ignorer la condi- 

1 Crom v. City of Ottawa, 23 U. G. Q. B. Rep. 



" Hon de celui avec lequel U contracts L'assur- 
" ance dans ce cas est done nu lie en oe qu'elle 
" a de contraire aux statuts sans meme que 
" l'assure* puisse exercer on reoours contre 
" l'agent." 

In Walsh v. Hartford F. Ins. Co. 1 a house 
was vacated more than fifteen days without 
the consent of the company endorsed on the 
policy. There was a condition that no officer 
of the company or agent shall be held to 
have waived unless waiver be endorsed on 
the policy in writing. An agent had been 
told and had given oral consent, and said it 
did not require to be endorsed on the policy. 
Though the agent made a memorandum in a 
register, the insured lost, and a new trial 
having been granted to him, this was re- 
versed in appeal by four against three of the 
Appeal judges. 

In Parsons v. Bignold, a lile insurance case,' 
the interest of the insured was said not to be 
truly stated. The insured had insured his 
son'Blife. The company's agent wrote into 
the statement, what he supposed was correct) 
but it was incorrect, so the plaintiff brought 
a bill to correct the statement The agent 
admitted having filled up an hour or two 
after the insured had signed, but the mis- 
take was not proved to be the agent's, and 
the bill was dismissed. 

From acts and conduct of agents of cor- 
porations (as of agents of private persons) 
may implications be made against private 
corporations? 3 If a corporation to insure 
hold out A to the world, to persons dealing 
with it, and who have no notice of any limit- 
ation of his powers, as authorized to do things 
for them, it (the corporation) shall be bound 
by A's acts within the scope of his ostensible 
authority. 

Where by the charter of an insurance com- 
pany it is ordered and appointed that a policy 
shall cease on alienation of the subject 
insured, but that the alienee having the 
policy assigned to him, may have the same 
confirmed to him, by consent of the insurers, 
" within thirty days after the alienation," it 
has been held that the term is a fatal period, 
and, being fixed from considerations of pub- 

1 Alb. L. J., p. 273; N. Y., Marob, 1878. 
* Sanram'a Dicest, p. 1178. 

3 A.4A,p.m 
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lie policy partly, can't be extended by any 
agent or officer of the insurance company; 
the fact of the alienee, after such delay, ob- 
taining nominally such a confirmation, and 
afterwards paying a premium even, will not 
suffice to bind the corporation insurers. 1 

In Acey v. Fcrnie 1 an insurance upon a life 
was effected at Hull, the head office of the 
company being in London. All premiums 
were to be paid within fifteen days. Agents 
in the country were so instructed, and if not 
paid the agent was to give notice to the head 
office immediately, else the company would 
debit him from and after the fifteen days. 
The premium was due 15th March, but was 
not paid to the agent until the 12th April 
following. The head office appears never to 
have received the premium. The insured 
died on the 14th April The company did in 
their books debit the agent from the 15th 
March. This was held nevertheless not to 
be equivalent to payment by the assured to 
the company. Nor ceuld it be considered as 
proof of a new agreement between the com- 
pany and the assured. 

A corporation, like an individual, makes 
itself liable by affirming the unauthorized 
act of its agent 8 Approval by a corporation 
of the acts of its agent may be inferred from 
facts and circumstances. 

In the United States and Lower Canada 
corporations will be held bound always by 
express or implied ratification of acts of per- 
sons professing to be agents. 4 

If, after policy forfeited by default to pay 
premium, defendants had knowledge of their 
agent accepting payment of premium and 
crediting the insurers, such acceptance re- 
vives the contract 5 How can they, with 
knowledge and no repudiation, pretend after 
a loss to be free ? ° 

1 Mann v. Herkimer Co. In*. Co., 4 Hill. N. T. ft. 

*7M.AW.,p.lfiO Am.ed. 

8 N. E. Inturanee Co. v. De Wolf, 8 Pick. 

4 2 Kent's Comm., p. 290. 

'PerHagerty, J., MoffaU v. Rtliance Mut. L. Am. 
Soc., Q. B. Rep. OnU, 1881. 

* An agent-general in New York oan waive the con- 
dition requiring prepayment, and if policy executed bo 
delivered, it is binding, secret instructions notwith- 
standing. But if a statute instruct to the contrary 
and order as condition precedent actual payment, 
query ? F ee Mc QiUivray case. 



In Wing v. Harvey, 1 Bennett, in 1829 and 
1830, insured his life with defendant's com- 
pany and assigned the policies to Wing, with 
the consent of the company. Indorsed upon 
the policies was the condition that they 
should be void if the insured should go be- 
yond the limits of Europe without the license 
of the directors. The policies were effected 
at Bury St Edmunds ; the head office of de- 
fendants was at Norwich. In 1835 the in- 
sured went to Canada. Two successive 
agents of the defendants at Bury 8t Edmunds 
received the premiums regularly and sent 
them to the office at Norwich. The agents 
were informed at the time of payment of 
premiums of Bennett's being in Canada, bnt 
said it was all one provided the premiums 
were paid regularly. In 1849 Bennett died 
in Canada, and afterwards the insurers con- 
tended that there was forfeiture of the pol- 
icies from 1835, and they offered back the 
premiums received after the alleged forfeit- 
ure, with interest at 4 per cent and com- 
pound interest Wing sued, claiming the 
full sum insured, with all bonuses, or, in the 
alternative, should he not be held entitled to 
the sums insured, repayment of all premiums 
paid and with interest at 5 per cent The 
defendants insisted that their agents could 
not waive the forfeiture operated in 1835. 
Sir J. L. K. Bruce said that, the premiums 
having been retained by the directors without 
objection, they (the directors) were bound as 
if those premiums had been paid to them- 
selves by plaintiff, they knowing at the time 
of Bennett's residing in Canada, and whether 
their agents informed or did not inform them 
of the true state of the circumstances in 
which the premiums had been paid, was of 
no importance. The directors were and are 
precluded from saying that they received the 
plaintiff's moneyB otherwise than for the pur- 
pose for which plaintiff paid them. Sir Q. 
J. Turner said that the company was affected 
by the information given to its local agents. 

Is not this proceeding upon the principle 
of Lord Eldon in the McMorran case? Yet 
Lord Eldon is never referred to ; because that 
dictum of his is buried in the great mass of 



1 18 Jurist, p. 394, A. D. 1854. 
under seal in this case. 
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the report of that case. The principles of 
Wing v. Harvey are those which rale through- 
out America. In England the courts draw 
distinctions, and it is hard to say if Wing v. 
Harvey would be approved. 

In the case of the British, Industry Life 
Assurance Co. v. Ward, vol. xxxiv, E. L. & E. 
B. of 1856, the respondent, as administrator 
of Ann Ward, brought a plaint in the St 
Helen's County Court to recover £50 on a 
policy of insurance effected on her life in the 
defendants' office. Ann Ward had insured 
her life for the period of life in consideration 
of a premium of one shilling payable ever}' 
week. At delivering the policy the agent of 
insurers delivered a card with it, upon which 
was this notice: "Any member allowing 
payments to fall more than four weeks in ar- 
rear will be excluded from all benefit" It 
was proved also that the agent said, as to 
premium, that " it would be sufficient if they 
were paid when he called for them." On the 
2d of November, 1854, eleven weeks pre- 
miums were unpaid; but the agent called 
that day for them, and got them and marked 
the payment upon insured's card. Ann Ward 
died on the 11th of November. Afterwards 
the agent announced her death to the head 
office and remitted the premium. The direc- 
tors disapproved of his act immediately, and 
caused the money to be tendered back. The 
defence was that default had been made in 
the payment of the premium for eleven 
weeks, whereby the policy, according to one 
of the rules contained in the deed, was for- 
feited. The default, it was contended, had 
been waived by the agent of the defendants, 
who had power to negotiate policies for 
them, having accepted the^ premium after 
the default The learned judge was of this 
opinion, and gave judgment for the plaintiff, 
but, at the defendants' desire, stated a case 
for the Court of Appeal For the appellant 
it was contended that the case stated no evi- 
dence showing the agent to have authority 
to waive the rule rendering the company's 
policies void if the premium was in arrear 
more than four weeks. For the respondent 
it was urged that if the court could see any 
evidence to support the judge's decision, 
they would do so, Mr. Justice Cresswell 
said it was a question of fact, which must 



be found upon some evidence, and there 
must be some evidence showing the agent's 
authority to waive the rule. The learned 
counsel for the respondent having admitted 
he could show none, the court reversed the 
judgment Judgment for a nonsuit Had 
the directors not acted at once, had they kept 
the money, their conduct would have been 
evidence of ratification of the agent's act, 
and so the plaintiff would have recovered. 
This case is not at variance with the anterior 
one. Time and the conduct of the principals 
in ail these cases are very important Lord 
Eldon's doctrine in McMorran's case is good. 

Suppose the insured had proved that the 
agent had previously done exactly in like 
way, and the company had received his re- 
mittances without objection. In such case 
authority might be inferred, terrible, in the 
agent to act so afterwards. 

Dalloz, Bee. per., 1854, 1st part, page 366. 
Mode of acting (conduct) of an insurance 
company rendre quirable only premium stipu- 
lated portable by policy ; and see 2nd part, 
page 166. 

Usage of a company, though its policies 
state premiums to be portable, with a clause 
that without mise en demeure the insurance 
shall be in suspense until payment of any 
premium due) to go and take premiums at 
the domicile of the assured after their falling 
due, and sometimes before, may make the 
premium quirable, " de portable qu'elle 6tait" 
Dalloz, Bee. per., 1st part 

Mise en demeure is necessary to resolve the 
contract of insurance where the premium 
is simply stated portable. (Note 2.) 
I 303. Reports of agents. 

The production of reports of the agents of 
insurance companies by whom the insurance 
was effected, before the policy, may be com- 
pelled by the insured ; but the reports of in- 
surers' officers after the fire are confidential. 1 

In Baker v. London <fc S. W. B. Co. 1 reports 
and letters of agents were held admissible if 
the agents have placed themselves in com- 
munication with both parties. Generally an 
agent sent to make enquiries can't be made 

1 Grant v. The jEtna Int. Co. So held alao in Eng- 
land : WotUy v. Pole, 32 L. J. C. P. Bunyon, Fire 
Insurance, p. 207. 

* L. R. 3 Q. B. Bep. A . D. 1867. 
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to reveal his reports; his communications 
are privileged. 

Fisher, Burke & Watson, on account of P. 
H. Braden, doth make insurance, Bays the 
contract. The Court below and the Court of 
Appeal held that the promise to pay the 
agents was evidently to pay them as agents. 
The authority of the agent to receive the 
money could be revoked at any time before 
actual payment It was further said, "A 
man can't be agent and principal at the same 
time." 



INSOL VENT NOTICES, ETC.. 

Quebec Official Gazette, June 20. 

Judicial Abandonment*. 

Oswald* Chamberland, boot and shoe merchant, 
Montreal, June 11. 

J. B. Chenevert, boot and shoe manufacturer, Mon- 
treal. June 17. 

Henry Gardner, trader, South Halifax, June 16. 
Curators Appointed. 

Re Charles G. Cairns, Montreal- W. A. Caldwell, 
Montreal, curator, June 13. 

Re Oswald Chamberland.— C. Desmarteau, Montreal, 
curator, June 18. 

Re Mary Ann Coffey.— C. Desmarteau, Montreal, 
curator, June 15. 

Re Pierre Avila Gouin, hardware merchant, Three 
Rivers.— John Hyde, Montreal, curator, June 16. 

Re Jos. Julien, Ste Jeanne de Neuville.— H. A. 
Bedard, Quebec curator, June 16. 

Re Thomas O'Hare & Co.— W. J. Thomson, Montreal, 
curator. June 12. 

Dividends, 

Re Dame Marie Goyette.— second and final dividend, 
payable June 26, at office of J. A. Nadeau, N. P., 
Iberville. 

Me David Oagnon, Baskatong Bridge.— First and final 
dividend, payable July 10, Michael Shea, Maniwaki, 
curator. 

Re Patrick Gallery, Montreal.— First and final 
dividend, payable July 7, A. W. Stevenson, Montreal, 
curator. 

Re J. Giroux, Quebec— First and final dividend, 
payable June 24, L Chavanel, Quebec, curator. 

Re M. H. Leprohon.— First and final dividend, pay- 
able July 2, Bilodeau k Renaud Montreal, joint 
curator. 

Re F. Marleau, St. Teles phore.— First and final 
dividend, payable June 26) L. G. G. Beliveau, Mon- 
treal, curator. 

Re Joseph Millette.— First and final dividend, pay. 
able July 6, J. M. Marcotte, Montreal, curator. 

Re Damase A. Morin, Fraserville.— First and final 
dividend, payable July 6, II. A. Bedard, Quebec, 
curator. 

Re Wencoslas Turootte,St. Fr^denc— First and final 
dividend, payable July 6, H. A> Bedard, Quebec 
curator. 



GENERAL NOTES. 
Dishorning Cirrus— An Ibibh Dbouioh.— On the 
4th instant, in the case of Newland v. BTDonagh, the 
Irish Queen's Bench Division, following the recent 
example of the Scottish Court of Justiciary, gave 
judgment in favor of the legality of the practice of 
dishorning cattle. The judges present, the Lord Chief 
Justioe and Justices O'Brien, Johnson, Holmes and 
Gibson, none of whom had previously pronounced a 
judioial opinion on the subject, were unanimously of 
opinion that the practice was not cruelty within the 
meaning of the statute; the very great, though tem- 
porary, pain caused by the operation being justified by 
the existence, or an honest and reasonable belief in 
the existence, of a reasonable and adequate object, 
and by the use of reasonable skill and proper care in 
performing the operation. Mr. Justice Gibson, how- 
ever, took occasion to express his sympathy " with the 
humane feeling that underlay the judgment " of Lord 
Chief Justice Coleridge aud Mr. Justice Hawkins in 
Ford ▼. Wiley, 58 Law J. Rep. M. C. 145; and Mr. 
Justioe O'Brien "could not personally deliver his 
mind from an uneasy consciousness that it was a 
brutal business with whioh some persons would have 
no ooncern for the world." This is the nearest ap- 
proach to a dissenting judgment that occurs in any of 
the oases. On the other hand, the Lord Chief Justice 
alluded to the prosecution as an attempt " to suppress 
a method of carrying on their business which had. 
been sanctioned by the great body of the representa- 
tives of the principal industry of this pastoral ooun-^ 
try." This is very like the dictum of Lord Young that 
the statute does not interfere with the judgment of 
farmers who are pursuing their own affairs to the beet 
of their judgment. Questions were asked on the sub- 
ject in the House of Commons on the 11th instant, and 
the President of the Board of Agriculture said he was 
not prepared to introduce a measure to legalise the 
operation in England. He, however, made the tenta- 
tive suggestion that perhaps the difficulty might be 
solved by making dishorning permissible up to the age 
of six months, when the horns could be removed with- 
out pain, and illegal afterwards.— Law Journal. 

Regent Decisions ik Verse.— The Law Students 1 
Journal has the following :— 

Re The Ctitheroe Abduction Case. 
If you are a married man new, 
And your wife*says, " I won't live with you !" 
Ton get an order of course, 
But you must not use force, 
So, what the deuce are you to do? 

Sharp v. Wakefield. 
Since Sharp versus Wakefield you'll see 
It might very easily be, 

That your public-house trade, 
For which dearly you've paid, , 

Is ruined by a local J. P. 

Sib James Fitxjuiks Stephen.— The Gazette of May 
8 contains the following :— " The Queen has been 
pleased by letters patent, dated April 20, 1891, to grant 
to Sir James Fitsjames Stephen, K.C.SL, late one of 
the Justices of the High Court of Justice, an annuity 
of £3,500." 
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ADMISSION OF THE PUBLIC TO THE 
LAW COURTS. 

The following correspondence which ap- 
peared in the Times is of general interest :— 
37 Temple, E.C. : June 5, 1891- 

My Lord,— Since it appears there is little 
or no chance of gaining admittance into your 
Court without a ticket, I now formally apply 
for one. I base my application on the ground 
that although a judge is indeed absolute em- 
peror over his Court, yet his power does not 
extend to the selection of what body of 
people shall represent the ' public ' in cases 
which are not heard in camera. Although a 
judge has the undoubted right to take such 
measures as to insure the convenience of 
those having business in the Court, even to 
the exclusive issuing of tickets of admission, 
yet such tickets should be distributed impar- 
tially to all applicants. I have no personal 
knowledge that such has not been actually 
the case. This I know, that I have been told 
that Lady Coleridge has distributed most of 
the tickets among her friends. I say this, 
not because I in any way wish to be insult- 
ing or disrespectful to a lady, but simply as 
a statement of fact as to what I heard a 
Templar say. I also say it in order to call 
attention to a fact I am sure your lordship 
will admit to be true, and that is, your lord- 
ship's personal friends have no more right to 
represent the public than the friends of John 
Smith. It would seem that this ticket issu- 
ing, or rather its distribution, has practically 
resulted in the above mentioned undesirable 
outcome. I also maintain that if there is 
room in the well of the Court, any member 
of one of the Inns of Court has a prior right 
to a seat therein over an ordinary member 
of the public — whether provided with tickets 
from the judge or not. This system of ad- 
mittance by tickets only, if tolerated, will 
practically confer on the judge the power of 
selecting his audience— a right which up to 
now, I labour under the impression, has not 



been conferred on them either by statute or 
any other law. It is not within my province 
to find fault with your lordship for taking 
the best means in your opinion to insure the 
comfort of those who are bound to be in your 
Court, any more than to do so with reference 
to the degrading of the bench to the level of 
a grand stand ; but I consider that no one, 
by virtue of holding a ticket of admission, 
has the right to take precedence of those 
who are standing much nearer to the door 
than he is — in other words, no member of 
the public having no locus standi in your 
Court has the right to have the seat kept 
reserved for him, the first seventy- two mem- 
bers of the public who present themselves at 
the public gallery have the right to be ad- 
mitted. I say seventy-two, because I believe 
that is the number which can be accom- 
modated in the public gallery of your lord- 
sliip's Court. I believe I am not wrong in 
saying that there is no denying my asser- 
tion. The Court, so far as I know, takes' no 
notice of the difference between peer and pau- 
per in the question of admittance therein. If 
J. Smith, labourer, is in front of Lord Knows 
Who, and there is only one seat vacant in 
the public gallery, the peer has no prior right 
to occupy that seat Your lordship probably 
knows all this better than I do, yet, in the 
face of recent events, it is well to mention all 
that I have. I respectfully propose to your 
lordship that orders be given to the offi- 
cials at the door to admit members of the 
Inns of Court (on presentation of their cards 
of membership, or on their otherwise satis- 
fying them of the person being such), giving 
them precedence over members of the public 
possessing a ticket which, strictly speaking, 
gives them no more right to be admitted 
than a piece of wastepaper. If the tickets 
only admit by ' courtesy ' and not by 'right,' 
then I claim, my lord, that such courtesy 
should be extended first to members of the 
Inns of Court. 

Be that as it may, but since admission to 
the Court has been by ticket, I think I may 
safely conclude that as many tickets as there 
are seats have been already distributed. If 
that is so, in order lo show such distribution 
did not practically amount to a selection of 
the • public ' among your lordship's friends 
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and acquaintances, one or other of my alter- 
natives should be acted upon. Either the 
members of the Inns of Court should be 
admitted by virtue of their membership, or 
a ticket should be sent to one who has not 
the honour of being a friend or acquaintance 
of your lordship's— to wit, to me- As I have 
said before, I deny the right of anyone to 
' reserved ' seats in a Court of Justice. A 
member of my inn, in palliation, said that 
the tickets were not sold, but granted gratis 
to all applicants. I hope that is so. Armed 
with a ticket of admittance I hope to be able 
to gain an entry, taking my chance with 
others similarly armed. Supposing the pos- 
sessor of a ticket issued, before the trial com- 
menced is absent, his seat should be kept 
vacant If he is late, an earlier ticketholder 
should occupy the space allotted to him when 
present. On these grounds I respectfully ask 
your lordship to issue tickets over and above 
those already issued, so that there should be 
no appearance of the Court being reserved 
for a few personal Mends. 

Your obedient servant, 

L. Tallxbn A. M'Vanb. 
To the Bight Hon. J. D. Lord Coleridge. 

1 Sussex Square, W. : June 6, 1*8)1. 

Sir, — I have hesitated whether to take any 
notice of your letter ; but it has become the 
* custom to assume that anyone has a right to 
accuse any other person of anything, and 
that if that other is not at the trouble of re- 
plying to the accusation he mast be taken to 
admit its truth. It is very inconvenient just 
now to spend valuable time in replying to 
you ; but in such a matter as the public ad- 
ministration of justice it is perhaps better 
to submit to the inconvenience. 

No one except the sovereign and the judges 
has any right upon the bench ; but it has 
been the immemorial custom for the judges 
to extend the courtesy of a seat there to peers, 
Privy Councillors, and any other persons 
whom they may choose to invite. I speak 
from a personal recollection of more than 
fifty years. It is a discretion I shall exercise 
as my illustrious predecessors have exer- 
cised it, when and as I think fit, and with 
which, except by Parliament, I shall permit 
no interference. . I 



The statement as to my wife, which you 
profess to have heard from * a Templar, 1 is 
absolutely untrue. It seems that some Tem- 
plars can be like other men — inaccurate — 
and that other Templars can forget what is 
usually considered due to a lady. It is equally 
untrue that the bench has been filled by my 
personal friends. My wife has had at her 
disposal three seats, and three seats only, 
including her own. The majority of persons 
on the bench have been unknown to me, 
even by sight, but they have been persons 
to whom, for one reason or another, it seem- 
ed proper to grant the privilege. Exactly the 
same observations apply to my own small 
gallery and to a portion of the gallery oppo- 
site the bench. The rest of that gallery and 
the whole of the body of the Court has been 
absolutely free, but I have given strict or- 
ders to prevent overcrowding, so that the 
quiet and orderly trial of the cause shall be 
secured ; wkh the further directions that the 
utmost available space shall be given to 
members of the bar in costume ; and that 
the reporters for the press, who keep the 
public informed of the proceedings in Courts 
shall be able to perform their important duty, 
as far as possible, in ease and comfort 

I believe that my orders have not been 
wholly ineffectual, and they will certainly be 
continued. When the Court is full my orders 
are to exclude everyone. There are thou- 
sands, I daresay, who would like to hear the 
trial of an interesting cause, but it is, in my 
opinion, far more important that those who 
do hear it should be comfortable (so far as 
comfort is possible in the Royal Courts of 
Justice), and therefore quiet and orderly, 
than that a few more persons— it may be 100 
— should hear it at the expense of the com- 
fort, the quiet, and the order of the whole au- 
dience. I have acted before now on these 
views ; and shall certainly act on them now 
and whenever it may be my fate to preside at 
the trial of a case which excites public inter- 
est I can make no alteration in your favour. 

As the person you refer to as 4 a Templar' 
and yourself may perhaps repeat your mis- 
takes, I shall send your letter and my an- 
swer to the newspapers. 
I am, Sir, Your obedient, humble servant* 

COLKBEDGS. 

L. T. A. M'Vane, Esq. 
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SUNDAY NOISES. 
The day of rest is not everywhere a 
day of quiet Certainly the Sunday in town 
is not A lull there is in the week's traffic, 
but this at best is relative. The bustle of 
wayfarers and the wheel-rattle still continue. 
The day, moreover, has come to have a busi- 
ness of its own, and much of this, we may 
add, has no natural or needful connection 
with it. There is the immoderate bell, urging 
at any and all hours the attendance of already 
regular church-goers. Anon comes the brass 
band of the Salvationist or other branch of 
the Church militant, or, again, the lively 
clamour of some gaudy parade, procession, 
or excursion party. From one or other cause 
noise is incessant We need hardly wonder, 
therefore, if a note of remonstrance occasion- 
ally issues from those who hold that rest for 
the senses is part of the Sabbath privilege. 
The stay-at-home householder,the worshipper 
in church, and the invalid have each in turn 
decried the abuse of liberty which has forced 
upon them the tyrannous clang and clatter 
of these musical performances. Little more 
than a week has passed since the secretary 
of the Westminster Hospital issued a protest 
on behalf of this institution. The disturb- 
ance caused on a Sunday to inmates much 
requiring rest, by a succession of noisy 
processions, might well, indeed, have been 
avoided. Whatever the end served, the 
blindest admirer of sensation and its effect 
cannot fail to see that even such attractions 
work mischief when the sick and those who 
nightly nurse them are thus defrauded of 
their sleep without which even the most 
ardent processionist would soon become a 
mere incapable phantom. Failing a due 
regard for this fact on the part of the or- 
ganisers of Sunday music and parades, we 
would consider the moderate interference of 
local authorities to be entirely justifiable. 
We have several times pointed out that the 
ringing or tolling of church bells previously 
to morning or evening prayer has statutory 
authority, but no such authority exists with 
regard to the ringing of a bell previously to 
the administration of the Holy Communion, 
and it is distressing to invalids to the last 
degree to be awakened in this way at 6, 7, or 
8 a. m.— Lancet. 



ARTISTS PROOFS 
An important action was tried by Judge 
Bayley, in the Westminster County Court. 
The plaintiffs were Messrs. Tooth & Son, 
picture dealers and print-sellers in the Hay- 
market, and they claimed of Mr. William 
Muir, a cement merchant, of Fenchurch 
Street, the sum of SI. 8&, the price of an 
artist's proof of Sir John Millais's celebrated 
picture 'Bubbles.'— The plaintiffe purchased 
the picture and copyright of Sir John Millais 
for 2,000 guineas. The defendant in 1887 
visited the plaintiffs' gallery, and agreed to 
purchase a proof copy of the picture for eight 
guineas, signing the subscribers' book to 
that effect There were 500 artist's proofs 
printed at eight guineas each and 500 letter 
proofs at two guineas each. The proof was 
delivered m due course, and was afterwards 
returned.— The defendant said when he 
signed the book he understood that there 
would only be a few copies. He was told 
that the reproduction of the picture was en- 
tirely in the hands of the plaintiffs, but after 
a little while he discovered that they had 
printed 1,000 proof impressions, that the pic- 
ture was reproduced as an advertisement, 
and placarded all over the country, and the 
value of the engraving thus destroyed. He 
held that no picture of which 1,000 proof im- 
pressions were taken could be termed an 
artist's proof — Mr. Fagan, assistant print- 
keeper at the British Museum, said in his 
opinion no copy of a picture after the first 
nine or ten was properly entitled to be called 
an artist's proof, and to sell 500 as artist's 
proofs was in his opinion unfair trading. He 
believed the practice of producing great num- 
bers of impressions and calling them ' ar- 
tists ' proofs ' was a growing one. It was a 
great evil, against which a stand ought to be 
made.— Mr. Stephens, an art critic, said in 
his opinion, where 250 copies of a picture 
had been taken, the fullest stretch had been 
given to artist's proofs.— The plaintiffs point- 
ed out that they were bound to print a num- 
ber to get their money back. The engraving 
alone cost 5002.— His Honour said he thought 
the picture could not be called an artist's 
proof if there were 1,000 impressions taken 
of it He should, under the circumstances, 
give a verdict for the defendant, with costs. 
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FIRE INSURANCE. 

{By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act,] 

CHAPTER XVI. 

Op Equities Attaching Upon Policies. 
(Continued from page 208.) 
§ 304. Rights of tenants. 

No equity in favor of third persons at- 
taches upon the proceeds of policies, unless 
there be some contract or trust to that effect. 

A policy of insurance is a contract purely 
between the insurer and the insured ; as a 
general principle, no other person has any 
right to the proceeds of the policy. In Eng- 
land tenants who have stipulated to pay 
rent have sometimes striven to get the bene- 
fit of insurance effected by their landlords, 
but in vain, in latter days. The judgments 
in the earlier cases certainly are most equit- 
able. But the law of landlord and tenant in 
England is peculiarly hard upon the latter. 
Though a house leased be burned down 
without negligence of the tenant, the lessee 
will be liable to pay rent for it, unless he has 
stipulated or covenanted to be free in such 
pase ; and unless the landlord have bound 
himself expressly to rebuild, the tenant can- 
not compel him to do so. 

In France, where a lease is made for a 
term of years and the house is destroyed, say 
in the first year, the tenant is free of rent 
afterwards, unless the fire occurred by his 
own gross negligence. 

\ 305. Assignment of policy. 

In the United States the mortgagee in 
general has no right or title to the benefit of 
the policy effected by the mortgagor in his 
own name on the mortgaged property, un- 
less the policy have been assigned to him. 1 

Where a policy is assigned as collateral to 
a mortgage with the consent of the insurers, 
the assignee takes it subject to all the condi- 
tions, and no recovery can be had merely 
from considerations of equity in favor of the 
assignee. If the assignor could not recover, 
the assignee cannot 2 

1 10 Peters, 512 ; 16 Peters, 504. 

2 IllinoU M. F. In*. Co. v. Fix, 6 Alb. L. J., p. 129. 
For another case where the assignor is not able to sue, 
nor the assignee, see Borne Mut. Ins. Co. v. Hamlein, 
vol. Vi Alb. L. J„ p. 309. The assignor in this case 
had acted so that had he never assigned he could not 
have sued. 



Mutual insurance policy. Assignment of 
policy by way of security, policy is voidable 
by the acts of mortgagor. 

The Queen's Bench (40 U. C R.) held the 
contrary (reversing a judgment of the original 
Court) ; but its judgment was reversed on 
appeal. 3 Ont App. Rep. in 1878, Mechanics' 
Building A Savings Society v. Oore Dist M. F. 
Ins. Co. But the creditor may in Ontario, as 
elsewhere, acquire a separate independent 
interest under the contract, and the policy 
will not be avoided by act of the mortgagor. 
See sec. 39 of 36 Vic, c. 44* Ont 

4 Ont App. Rep., Marion v. Stadacona Ins. 
Co., A. D. 1879. The plaintiff insured, loss 
payable to H. (This was as security for any 
balance of account that might be due to H.) 
The Queen's Bench decided that H, without 
authority of plaintiff, could not surrender the 
policy for cancellation before loss. (H had 
surrendered and accepted money as unearned 
premium.) The Queen's Bench would not 
set aside the verdict that plaintiff had got- 
ten. The Court of Appeals confirmed this. 
May on Insurance cited, and Carpenter v. 
Providence Washington Ins. Co., 16 Peters. 
Held, " Policy never was H V 

{ 306. Where insurance is effected by the 
mortgagee. 

Neither has the mortgagor any claim upon 
an insurance effected by the mortgagee. 
And, therefore, the mortgagee will not be 
allowed to charge the mortgagor with money 
paid for insurance effected by him upon the 
mortgaged premises ;* nor is the mortgagor 
entitled to have the amount received by the 
mortgagee from the insurers upon a policy 
effected by him without any agreement there- 
for between the parties, deducted from the 
mortgagee's charge for repairs. 2 

But if the insurance is effected by the 
mortgagee at the request of the mortgagor, 
a privity exists between the parties, the pre- 
miums paid become a charge upon the mort- 
gaged premises in addition to, and equally 
with the original debt, except so far as the 
rights of subsequent mortgagees or pur- 
chasers are concerned, and the amount paid 
by the insurers to the mortgagee, on the 
policy, goes to reduce the debt of the znort- 

1 Sounder* v. Front, 5 Pick. 259. 

2 White y. Brown, 2 Oushing, 412. 
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gagor, and if it is more than sufficient for 
that purpose, the balance is held by the for- 
mer as trustee for the latter. 1 

i 307. Covenant to inmre. 

Where the mortgagor covenanted with the 
mortgagee that he would keep the premises 
insured during the continuance of the lien of 
the mortgagee, and, in case of loss, that the 
proceeds of the policy should be applied to 
the rebuilding of the property insured, it was 
held in Maryland that the mortgagee had 
an equitable lien upon the fund, received by 
the mortgagor from the insurers,to satisfy the 
balance of his debt, which he could not col- 
lect by a foreclosure and sale of the mort- 
gaged premises. 2 

Yet in England, where lessee and lessor 
covenant that they shall insure the leased 
premises, and that the moneys from the 
policy shall be spent in restoring the pre- 
mises; they did insure; the lessee after- 
wards mortgaged his lease, but did not trans- 
fer expressly his right in the policy, the 
premises insured were destroyed by fire, and 
the lessee's mortgagee restored them with 
money of his own. Afterwards he claimed 
that the mortgagor should be ordered to de- 
liver up the policy and join with the other 
insured (the lessor) in signing receipt to the 
insurance company, so as to enable the mort- 
gagee to get the insurance money payable 
under the policy, and this was ordered, per 
Lord St. Leonards, in Garden v. Ingram.* 

In England, if a man assign moveables 
(say machinery) by bill of sale for security 
of advances by another, and the deed con- 
tain covenant to insure and provide for the 
application of the policy money (in case of 
fire) in liquidation of the mortgage debt, the 
lender of the money will have a claim to the 
benefit of the policy (if fire happen), and 
this against creditors of the assured, or his 
assignees if he become bankrupt. - But the 
covenant must be to " apply the insurance 
money to restore the mortgaged property, or 

1 Mix r. Hatch kit* , 14 Conn. 32 ; King y. State Mut. 
Fire In*. Co. y 7 Cushing 10. 

8 Thomas v. Van Kaff, 6 Gill A J. 372. See also Ver- 
non v. Smith, 5 B.A Aid. 1, where it is held that a 
covenant on the part of a lessee to keep the premises 
insured runs with the land. 

• 28 L. J. (Co.) SembU not so in Lower Canada. 



that it shall be payable to lender ;" and if 
not so, unless the policy be assigned by in- 
dorsement upon it, the lender can't benefit 
by the insurance money (even in equity) 
after the fire. Semble, in Lower Canada such 
covenant even not useful. 

This is the doctrine enunciated by Vice- 
Chancellor Kindersley in the case of Lees v- 
WhiUley? In this case the assignor of goods 
and chattels executed a mortgage of them 
and covenanted to insure them. He was 
left in possession. The goods were burnt. 
The assignor became bankrupt. There was 
no provision in the policy for the application 
of the money in case of fire. The assignee 
was held to have no right to it 

{ 808. A project of law in France. 

A projetfif law in 1838, in France, proposed 
that in case of loss the insurance money 
should be held as representing the house 
burnt, to go to the assured's creditors, either 
equally au marc la livre, or (according to cir- 
cumstances) to privileged or mortgage cre- 
ditors. But the project, which Masse" calls 
equity, does not appear to have become law. 

The proceeds of insurance on a house on a 
mortgaged land do not go to the mortgage 
creditor, unless he have a transfer of the 
policy, and have signified it before the fire. 
Tropl., Pr. & Hyp. 

Insurance is generally confined to the 
parties. House and land are seized in execu- 
tion. The house insured is burnt The plain- 
tiff is not entitled to the proceeds of the in- 
surance. 2 

An agent to insure who advances pre- 
miums and retains possession of the policy 
has a privilege on the sum assured, to be 
paid his advances. Emerigon, vol. i, p. 81. 

Quenault, pp. 167, 173, says that in France 
the purchaser of a house insured succeeds to 
or gets the benefit of the insurance as an 
accessory, unless the policy prohibit ; and 
in such case, even without express cession, 
the policy would be held comprised in the 
sale of the house as accessory of the thing 
sold, he says (2483 L. C Code contra). Where 
the policy does not contain a stipulation to 
the contrary, it has been so held ; yet deci- 

1 Eng. Eq. Cases, A. D. 1866. 

2 Plympton v, Jne. Co., 43 Vt. Rep. 



214 



THE LEGAL NEWS. 



sions to the contrary have been, and the 
better reason is against Quenault 

The better opinion in France is that the ' 
purchaser, unless he has been accepted by 
the insurer, cannot sue, after a fire happen- 
ing, after sale by the original insured of the 
subject insured (and this whether the policy 
be special or not). 

So it would be in Lower Canada also, but 
all the policies are worded or conditioned so 
that purchaser cannot ordinarily get such 
benefit of the policy, unless after he has been 
accepted by the insurer. In England a policy 
would not go with a house sold as incident to 
the sale. 

Quenault extends the above to the case of 
a donee and legatee, 1 also, if the house be 
burned during the policy. But most com- 
panies do stipulate that transfers of 
the objects insured, whether by gift, 
death, sale or otherwise, must be declared to 
them and mentioned on the policy under 
pain of dechlance. Of course, the policy will 
not be extended, whether in favor of the in- 
surer or the insured, from one case men- 
tioned to another not mentioned. 

Ledaire v. Crapser (5 L. C. R) was a case 
growing out of a sale to defendant, in 1852, 
by a man named Tavernier. A land, with 
buildings insured, was sold for £462 10s., of 
which £100 was paid at the time of the sale, 
and for the balance defendant (the vendee) 
agreed that the property should be under 
mortgage- Tavernier at the time had a 
policy for £600 in force covering the build- 
ings sold. Of this he transferred £100 to de- 
fendant, in consideration of the £100 paid by 
him. The transfer of the £100 was notified 
to the insurance company. On the 8th of 
July, 1852, a fire destroyed the buildings in- 
sured, and on the 12th Tavernier got paid 
£500 upon his policy. He did not inform the 
insurance company of his alienation of the 
property, and got £500, though only inter- 
ested to the extent of £362 10s. Not satis- 
fied with so much good luck, Tavernier, on 
the 18th of the same month, sold and trans- 
ferred to plaintiff, Ledaire, £362 10s., called 
the balance of purchase money due by de- 
fendant, and plaintiff sued in his own name 
for it The defendant pleaded that plaintiff 
was without right ; that the debt referred to 



had been paid to Tavernier by the insurance 
company; that Tavernier having received 
from the insurance company the £500, the 
balance of price of sale had been more than 
paid to him, and this previously to the pre- 
tended transfer by him to plaintiff; that 
Tavernier could not collect the insurance 
money and also the debt from the purchaser, 
etc. The Superior Court, Montreal, held that 
Tavernier, having received the insurance 
money as he did, could not afterwards trans- 
fer to plaintiff the alleged balance, although 
he might have subrogated the insurers into 
his place in respect of it, with right to collect 
it in his name. The plaintiff's action was 
dismissed. The insurance company in this 
case paid Tavernier what they need not have 
paid, and actually overpaid him £137 10s. 
% 309. Loss payable to insured. 

The name of insured concludes where he 
alone appears as insured. If a loss happen, 
in vain will the insured (aided by the insurer 
even) say after a loss and trustee process by 
creditors againstjinsured, that the insurance 
was that of the man's wife* 

I 310. Rights of heirs, etc. 

Some policies are made payable to the in- 
sured, his heirs, etc ; others are payable to 
the insured, his executors, or administrators} 
or assigns. 

In England there are subtleties on this 
point. If the insurance money, as secured 
by a policy against fire, is made payable to 
the insured, his executors, administrators 
and assigns; and houses and buildings. in 
fee are insured, which afterwards descend to 
the heir, and are burnt during the continu- 
ance of the policy, the executors of the in- 
sured will not be deemed trustees for the 
heir, and the heir will not be entitled to'the 
proceeds of the policy. A decision (Mild- 
may v. FolgJiam, 3 Ves.) to this effect has 
been made with reference to the constitution 
and policy of the Hand in Hand office, by one 
of the articles of which it was declared that the 
interest of a member dying should survive to 
his executors, administrators and assigns; 
and by an order of the society, reciting that 
every insurance became void at the time 
when the property of the person insured ex- 
pired, it was ordered that, npon applying at 
the office and declaring their property in the 
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houses insured to be expired, any persons 
may have their accounts adjusted and de- 
posits due paid to them ; and if they do not 
apply nor assign the policy to the person 
having the property of the house insured, 
the person possessed of the property may 
insure the house, notwithstanding the for- 
mer policy be not expired. The policy was 
made payable to the insured, her executors, 
administrators and assigns; and it was declar- 
ed that when any assignment of the policy 
be made such assignment should be entered 
in the office books within forty-two days, or 
else the assignee shall have no benefit 
Under these circumstances before mentioned 
certain houses had descended to the heir, 
one of the houses was burnt, the policy not 
being expired, and no assignment to him 
had been made, the directors of the office 
refusing to pay upon the application of the 
heir, he filed his bill, which was dismissed 
with costs. It was contended, amongst other 
points, that the executor was a trustee for 
the heir. 

The Lord Chancellor—" It is utterly im- 
possible to make the executor a trustee. It 
seems to roe perfectly clear upon the plan of 
this society, which was formed in 1696, that 
it is not like other insurance offices since 
established, but that it is a personal con- 
tract, not connected with the real property 
nor affecting the real property. No person 
can have the benefit of the 'policy but the 
personal representative, with whom they 
mike up the account, and who is entitled to 
the dividend." 

3 Kent, p. 376, says that ordinarily the 
personal representatives of insured get the 
benefit of the policy, if he die. Who would 
take in Lower Canada? Semble, the insur- 
ance money would stand as part of the land. 
Cannot the heir claim by force of law 
where the policy even does not contain the 
word heir ? Vol. ii Am. Lead. Cases, p. 627, 
would imply as much. A legatee would fall 
under the word assigns in France ; Qugnault. 
The devisee in England also, semble. 1 

Legatees ought, in Lower Canada, to give 
notice before loss. 
In England, if by the act of the insured or 

1 2 Shaw, Tomlinson Law Diet, " Assigns." 



the party entitled to the benefit of the pro- 
ceeds of the policy, those proceeds should be- 
come clothed with the character of real 
estate (Norris v. Harrison), or with a trust, 
the party entitled to the real estate, as heir 
or devisee, will become entitled to them, in 
preference to those who may claim them as 
personalty. 

This, semble, is the law of Lower Canada, 
and insurance money would stand for the 
land generally. 

■ See Durrani v. Friend, 11 Bennett & 
Smith's Eng. L. & Eq. R, p. 4.— The follow- 
ing opinion of Parker, C. J., presents all the 
material facts in this case : " The testator, 
being a seafaring man, bequeathed chattels 
to certain persons. He and the chattels 
perished together. These chattels he had 
previously insured, and the executors re- 
ceived from the insurance company the 
amount for which they were insured. The 
question is, whether the legatees are entitled 
to this money. If the testator had died 
leaving the goods in existence, the legatees 
would have had an interest in them, and it 
would have been quite reasonable that the 
executors should have held the policy in 
trust for them. If the chattels had wholly 
or partially perished in the lifetime of the 
testator, and no money had been received 
from the office, the testator would have had 
at the time of his death, a right of action on 
the policy, and it is clear that the legatees 
would not have had any interest in the 
money to be recovered by means of it. Here, 
however, the testator and the goods perished 
together. * It a very difficult thing to say 
how such a case should be dealt with. I 
thought of the case several times ; but I am 
unable to change the opinion'l expressed 
before, which is that the legatees never had 
any vested interest under the will in the 
chattels, and they are not entitled to the 
money recovered from the office." See also 
Phillips' Ins., vol. i, p. 69 et seq. 



GENERAL NOTES. 



ATBAOBDYAviiriTiD.-Anamuainginoideiitooourred 
in the Lord Mayor's Court (London) on April 15, where 
the recorder wu sitting trying oases. A juiy had 
heard a ease, and being nnable to agree, retired to 
deliberate. After awhile a note from the jury was 
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handed to the recorder, who, after perusing it, said ; 
'I must prevent a tragedy; send for the jury.' Upon 
returning into Court the jury were discharged without 
giving a verdict, as they were still unable to agree. It 
was afterwards stated that the note to the judge ran ; 
'Ten of us are agreed; but the other two decline to 
agree while they have breath in their bodies.' 

Judge Stephen's Successor.— Mr. Richard Honn 
Collins, Q. C, of the Northern Circuit, has been ap- 
pointed judge of the Queen's Bench Division, in suc- 
cession to Mr. Justice Stephen, who recently retired. 
Mr. Collins, who is the third son of Mr. Stephen Collins, 
Q. C, of Dublin, was born in 1812, and was for some 
years at Trinity College, Dublin, where he took the 
highest honors in olassics and moral scienoe. Ho left 
Dublin before taking his degree, for Downing College, 
Cambridge, where he was bracketed fourth in classical 
tripos. He was elected a fellow of Downing in 1865, 
and was made an honorary fellow of that college on 
the expiration of his fellowship. He was called to the 
bar of the Middle Temple in November, 1867, was cre- 
ated a Q. C. in 1883, and was elected a bencher of his 
Inn in the following year. Both as a junior and a 
Queen's Counsel, Mr. Collins has been in the enjoyment 
of a large and lucrative praotice for a long time past 
The last two noteworthy oases in which Mr. Collins 
appeared lately were the important licensing appeal of 
Sharp t. Wakefield, in the House of Lords, and the 
Clitheroe abduction case, in which he was leading 
counsel for Mr. Jackson in the Court of Appeal. The 
London Law Journal says Mr. Collins is woll known 
as a sound and painstaking lawyer, and his elevation 
to the bench will be a popular ono with both branches 
of the legal profession. He has been a member of the 
Bar Committee for some years past, and is joint auth- 
or of ' Smith's Leading Cases.' 

Unauthorized Use op a Photographic Nkgative. 
—The Supreme Court of Minnesota has recently de- 
cided that there is an implied contract between a 
photographer and his customer that the negative for 
which the oustomer sits shall only be used for the 
printing of such photographic portraits as the customer 
may order or authorize. The conclusion was that if 
the photographer undertakes to make another use of 
the negative, as by multiplying copies for publication 
or sale, the customer may enjoin such use; Moore v. 
Rugg, 9 Law Rep. Ann. 58. See also Pollard v. Photo- 
graphic Co., 40 Oh. Div, 345. 

Women as Solicitors.— Why should not women be 
allowed to practice as solicitors? asks the Kaitem 
Morning New*. A case of considerable hardship has 
recently been brought before the Incorporated Law 
Society. A country solicitor wished to ask to be al- 
lowed to article his daughter. She had for several 
years helped him in his business, and was prepared to 
undergo the examinations required by statute. Her 
father urged, in addition, that he had no sons, and that 
he was anxious to mako provision for his daughter. 
The society, however, in accordance with precedent, 
refused to admit the lady to the profession. 

The English Court op Appeal.— The Time* is be- 



coming a very severe critic of judicial decisions* It 
was absolutely violent on the subject of the Clitheroe 
case in the Court of Appeal. " Thunder and lightning 
rhetoric " accompanied the judgment of the Lord 
Chancellor, which was " wanting in precision." The 
Mastcrof the Rolls introduced platform oratory. There 
is no doubt that Court of Appeal No. 1 has become of 
lato years a somewhat lively tribunal. — Law Timet. 

A Point in German Law.— A new palace of justioe 
has been in course of erection at Frankfort-on-the- 
Maino, and being duly completed, the various docu- 
ments and muniments have had to be removed from 
the old Law Courts to the new ones. During the pro- 
cess of this removal a bag was discovered containing ft 
bundle of letters, 175 in all, and bearing each one the 
date 1585. After careful examination, it transpired 
that the letters were written in Italian, and the super- 
scription of each showed they were intended for per- 
son* living in the Netherlands. Considering their age, 
their preservation has been wonderful, for though the 
ink has naturally lost much colour, and the style of 
writing is antiquated, yet they can be easily read. In 
somo of the letters, however, remittances for large 
sums of money were enclosed, and it is with regard to 
this money that some doubt has arisen. Is the money 
to be returned to the descendants of the persons who 
remitted it, or must it bo handed over to the heirs of 
the deceased and departed Dutchmen to whom the 
money had been forwarded? Possibly the Crown 
might lay a claim to it, and the acceptance by it of the 
treasure would certainly be the easiest way out of the 
difficulty, if not altogether the most equitable. 

Libel Casks.— The number of libel and slander ac- 
tions in the Queen's Bench list is oertainly remarkable. 
No less than four were reported on Wednesday morn- 
ing. The result of Malan v. Young must prove finan- 
cially disastrous to everybody concerned, the plaintiff 
getting a judgment for a shilling on each of two slan- 
ders, and no costs, whilst the defendant had, of course, 
to bear his own costs. Some occupations must be 
much more remunerative than the law which can 
admit of such luxuries in litigation. — London Law 
Timen. 

Assisting the Jury.—" Gentlemen of the jury," said 
a Minnesota judge, " murder is where a man is mur- 
derously killed* The killer in such a case is a mur- 
derer. Now, murder by poison is just as muoh murder 
ns murder with a gun, pistol, or knife. It is the simple 
net of murdering that oonstitu'es murder in the eye of 
the law. Don't let the idea of murder and manslaught- 
er oonfound you. Murder is one thing, manslaughter 
is quite another." 

Delays op Justice.— In a recent address Mr. Justice 
Field said : — " Something must be done to prevent 
delays. To delay justice is as pernicious as to deny it. 
One of the most precious articles of the magna chai-ta 
was that in which the king declared that he would not 
deny or delay to any man justice or right. And assur- 
edly what the barons of England wrung from their 
monarch, tho people of the United States will not 
refuse to any suitor for justice in their tribunals." 
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CARRIER—CONTRACT FOR SLEEPING 
CA R—BREA CH—DA MA GES. 
The plaintiff engaged two berths in a sleep- 
ing-car, telling the porter that he wanted 
them for himself and two ladies. He then 
went back to the passenger coach and re- 
turned with his mother and his wife. When 
the conductor came through the car, the two. 
ladies were seated together, and the wife 
paid for a berth. The plaintiff was then in 
the other berth, and when the conductor 
came to him he also paid for one. When she 
had put his mother to bed, the plaintiff's 
wife went over to the berth to which he had 
retired. She was partly undressed. The 
porter observed this, and pulled the curtains 
aside/ saying that the company did not allow 
such proceedings. Being told that the lady 
was the plaintiff's wife, the porter called the 
conductor, and the two pulled the curtains 
aside, exposing to view the plaintiff and his 
wife undressed. They insisted that she leave 
the berth, which she did, returning to the 
other. Held, that there was no breach of 
contract No question can exist, remarked 
Henry, J., in delivering judgment, with regard 
to the right of the husband and wife to oc- 
cupy the same berth in a sleeping-car. At 
the same time, the proprietors of such con- 
veyances imperatively owe to the travelling 
public the duty of seeing that men and 
women who do not occupy to each other that 
relation shall not occupy the same one. 
Usually there need exist no difficulty about 
preserving and enforcing both the right and 
the duty. When a berth is contracted for 
by the husband, either with the express 
understanding that it is engaged for the joint 
occupancy of himself and wife, or under cir- 
cumstances that are not misleading within 
themselves, the refusal to permit such joint 
occupancy, without other reason than the dif- 
ference of sex, and when such refusal would 
be a breach of contract, would give the in- 
jured party a right of action for damages, in 
which might be considered circumstances of 
insult and aggravation attending the breach. 



In this case, the wife, with the consent of her 
husband, made a contract for one berth, 
while he made one for another. Unquestion- 
ably, the wife acquired the right to occupy 
the one for which she paid, and an unexcused 
expulsion of her from that would have been 
a breach of contract, for which plaintiff could 
have recovered damages. Unless she ac- 
quired by contract the right to occupy, at the 
same time, two berths, it is evident that the 
refusal to permit her to occupy the one paid 
for by her husband would not be a breach of 
any contract As it cannot be claimed that 
the evidence shows a contract for the wife to 
occupy more than one berth, it results that a 
case is not shown for the recovery of damages 
for the breach of a contract There is no 
assault or battery ; nor is there a cause of 
action stated for defamation. It may be ad- 
mitted that there was nothing improper in 
the conduct of the plaintiff and his wife, 
when their relationship to each other is con- 
sidered ; and yet it cannot be affirmed that 
their actions were not, under the circumstan- 
ces, calculated to excite the suspicion, and 
arouse the vigilance, of defendant's servants, 
and make it their duty to investigate the 
matter, and apply a remedy for the wrong, 
if one was found to exist. It was a duty 
which defendant owed to plaintiff and his 
wife, as well as to the other passengers on 
the coach, that the investigation should be 
conducted without rudeness or greater pub- 
licity than was absolutely necessary. The 
evidence indicates that the defendant's ser- 
vants did not discharge their duty in this 
manner, but that on the contrary they were 
guilty of great rudeness. Such conduct would 
properly be considered and given weight, in 
estimating the amount of damage, if a cause 
of action otherwise existed. But we have 
been unable to find a precedent for holding 
that there exists in favor of plaintiff a cause 
of action growing out of the manner alone in 
which the servants of defendant discharged 
an apparent duty. Tex. Sup. Ct Dec 2, 1890. 
Pullman Palace Car Co. v. Bales. 



LOAN OR PARTNERSHIP. 
The recent admirable Act codifying the 
law of partnership, which came into operation 
on January 1 in this year, has not interfered 
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much with the law previously in force as to 
a loan to a partnership in return for which 
the lender receives a share of the profits, as 
declared by Bovill's Act (28 & 29 Vict., c. 86). 
While community of profit is declared to be 
a sine qua non of a partnership by section 1 
of the new Act, section 2 provides that a re- 
ceipt of a share of profits does not of itself 
make the receiver a partner. Omitting the 
other subsections, we pass to section 2, sub- 
section 3 (d), which enacts that ' the advance 
of money by way of loan to a person engaged 
or about to engage in any business or a con- 
tract with that person that the lender shall 
receive a rate of interest varying with the 
profits, or shall receive a share of the profits 
arising from carrying on the business, does 
not of itself make the lender a partner with 
the person or persons carrying on the busi- 
ness or liable as such, provided that the con- 
tract is in writing, and signed by, or on be- 
half of, all the parties thereto/ That is sub- 
stantially a re-enactment of a similar clause 
in Bovill's Act, except that the requirements 
as to signature are new. However, the late 
Master of the Rolls held, in Pooley v. Driver, 
46 Law J. Rep. Ghana 466 : L. R. 5 Chanc. 
Div. 458, that an unsigned contract was not 
a contract in writing required by the Act. 
For the future, not only the ostensible part- 
ners have to sign it, but all the parties must 
do so or have it signed on their behalf. The 
first thing to be noticed is that the loan must 
be to a person, not to a business. If the loan 
is to a business, it is probably in reality an 
advance of capital, which the pretended len- 
der is willing to put into the concern, and to 
risk the loss of, provided that he is not made 
subject to the other liabilities of the borrower. 
An illustration of this may be found in In re 
Megevand, ex parte Delhasse, 47 Law J. Rep. 
Bankr. 65 ; L. R. 7 Chanc Div. 511, where, 
upon the evidence, Lord Justice Baggallay 
said : ' However much the parties may have 
intended it, I cannot consider that this was 
a loan within the provisions of the Act, and 
for this reason : the Act expressly provides 
only for a case in which the loan is made 
" to a person engaged or about to engage in 
any trade or undertaking," and according to 
my view of the agreement in this case, this 
was not a loan made to the two ostensible 



partners, but a loan made to the business. It 
was made by Delhasse to himself as well as 
to the two partners, and this imposed on 
him, as on them, an equal obligation of bear- 
ing any loss in respect of it' Reference was 
made in the agreement in that case, which 
was treated by the Court as the articles of 
partnership, to Bovill's Act, but that was not 
allowed to interfere with the general result 
of the agreement Otherwise, it would become 
a matter of common form for partners simply 
to declare in their articles that they were 
not partners, and thus they would be able to 
obtain the advantages without the corre- 
lative liabilities of a partnership. Pooley v. 
Driver is an instance of a similar abortive 
attempt Two deeds were employed there 
the first being between the two ostensible 
partners, and the second, which was never 
executed, being between those two partners 
and the lenders, and referring to Bovill's Act 
The substance of the deeds is summarised 
by Sir George Jessel as follows : 'That they 
(the ostensible partners) should contribute 
certain shares of the capital, and should give 
their services in order to carry on the busi- 
ness ; that the rest of the capital should be 
contributed by other persons who were dis- 
posed to come forward under the provisions 
of the Act to which I shall call attention pre- 
sently . . . and then that the capital should be 
divided in certain proportions, giving every- 
body who put in 500/. ... a share in the ca- 
pital in proportion, and a share in the profits 
indefinitely. When the partnership is wound 
up this capital is to be paid back preferent- 
ially. The contributors were to take their 
share of the profits ; but if it turned out that, 
on taking a final account, the profits of any 
years which had been paid, being added 
together, exceeded the total profits made 
from the business, the contributors were to 
pay back the excess, not exceeding in any 
event the amount they had contributed, and 
of course not exceeding in any event the 
amount they had received in profits.' There 
were also certain other provisions which an 
ordinary dormant partner would have had. 
Indeed, in both the cases to which we have 
referred there was an attempt to make a 
man practically a sleeping partner as long as 
all things went well with the partnership ; 
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but if they took a bad turn, then he was to 
claim for himself the position of a creditor 
who took the chance of profits instead of spe- 
cified interest. The danger of being treated 
as a partner, and, therefore, of being held 
liable for the borrower's debts contracted on 
account of the partnership, causes Mr. Morris, 
in his 'Patents Conveyancing' (1887), p. 31, 
to suggest that, ' in view of the construction 
which the Court might, adversely to a lender, 
put upon an agreement so as to hold him 
liable as a partner, it seems safer, in his in- 
terest at least, not to give him as interest a 
share of the net profits in specie, but some 
percentage on the principal moneys depend- 
ent on the amount of net profits.' Discretion 
may be the better part of valour, but this 
would not in all cases carry out the inten- 
tions of the parties. Besides, the Act speaks 
of a lender receiving 'a share of the profits,' 
and, as is pointed out in Professor Pollock's 
fifth edition of his ' Digest of the Law of Part- 
nership,' p. 16: 'The true doctrine, as laid 
down in recent authorities, and now declared 
by the Act, is that sharing profits is evidence 
of partnership, but is not conclusive. We 
have to look not merely at the fact that pro- 
fits are shared, but at the real intention and 
contract of the parties as shown by the whole 
facts of the case.' If, for instance, a wealthy 
person wishes to help a friend less well off to 
bring out and work a patent, for which the 
former is to receive a share of profits in lieu 
of interest, he must take care that a loan is 
made for which the patentee is personally 
liable (Pollock, p. 17), so that, if the patent 
business came to grief, the patentee would 
still be responsible for the money. He should 
be careful, too, to have no further control 
over the business than a mortgagee would 
naturally have, for it is now 'decided that 
persons who share the profits of a business 
do not incur the liabilities of partners, unless 
that business is carried on by themselves per- 
sonally or by others as their real or osten- 
sible agents 7 (Lindley, 5th ed., p. 30) ; so that, 
if he had further control, he would run the 
risk of the patentee being held to be his 
agent. — Law Journal (London). 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in accordance with the Copyright Act.] 

[Continued from p. 215.] 

CHAPTER XVII. 

Of Subrogation. 

2 311. Subrogation of insurer to claims of 
insured. 

It is a general principle of the law of in- 
surance in England that where the assured 
has any claim to indemnity for his loss 
against a third person who is primarily 
liable for the same, the underwriters, on the 
payment of the loss, are entitled to the bene- 
fit of such claim, and the assured conse- 
quently holds, and can recover it merely as 
their trustee. 

By stat 7 and 8 Geo. IV, c. 31, s. 2, the 
above-mentioned stat 1 Geo. I, st 2, c 5, has 
been repealed, as also stat. 9 Geo. I, c 22, 
stat 22 Geo. II, c 46, stat 57 Geo. Ill, c 19, 
and stat 3 Geo. IV, c. 33, by which the hun- 
dred had been made liable for injuries to 
private property. And it is enacted by stat 
7 and 8 Geo. IV, c 31, s. 2, "that if any 
church or chapel, or any chapel for the reli- 
gious worship of persons dissenting from the 
united Church of England and Ireland, duly 
registered and recorded, or any house, stable, 
coachhouse, outhouse, warehouse, office, shop, 
mill, malthouse, hopcast, barn or granary, 
or any building or erection used in carrying 
on any trade or manufacture, branch there- 
of, or any machinery, whether fixed or move- 
able, prepared for or employed in an$ manu- 
facture, or branch thereof, or any steam 
engine for sinking, draining or working any 
mine, or any staith, building or erection used 
in conducting the business of any mine, or 
any bridge, waggon way, or trunk for con- 
veying minerals from any mine, shall be 
feloniously demolished, pulled down or de- 
stroyed, wholly or in part, by any persons 
riotously and tumultuously assembled to- 
gether, in every such case the inhabitants of 
the hundred, wapentake, ward or other dis- 
trict in the nature of a hundred, by what- 
ever name it shall be denominated, in which 
any of the said offences shall be committed, 



220 



THE LEGAL NEWS. 



shall be liable to give full compensation to 
the person or persons damnified by the of- 
fence, not only for the damage s/> done to 
any of the subjects hereinbefore enumerated, 
but also for any damage which may at the 
same time be done by any such offenders to 
any fixture, furniture or goods whatever, in 
any such church, chapel, house, or other of 
the buildings or erections aforesaid." 

By the 3rd section it is enacted " that no 
action or summary proceeding as herein- 
after mentioned, shall be maintainable by 
virtue of the act for the damage caused by 
any of the said offences, unless the person or 
persons damnified, or such of them as shall 
have knowledge of the circumstances of the 
offencej or the servant or servants who had 
the care of the property damaged, shall, 
within seven days after the commission of the 
offence, go before some justice of the peace 
residing near and having jurisdiction over 
the place where the offence shall have been 
committed, and shall state upon oath before 
such justice the names of the offenders, if 
known, and snail submit to the examination 
of such justice touching the circumstances of 
the offence, and become bound by recogni- 
zance before him to prosecute the offenders 
when apprehended ; provided also, that no 
person shall be enabled to bring any such 
, action unless he shall commence the same 
within three calendar months after the com- 
mission of the offence.' 1 

The following sections prescribe the pro- 
cess against the hundred. 

The 30th section of the statute states what 
it is that constitutes a felonious demolishing) 
pulling down or destroying, which entitles 
the sufferer to his remedy against the hun- 
dred. 

" If any persons, riotously and tumultu- 
ously assembled together to the disturbance 
of the public peace, shall unlawfully and with 
force demolish, pull down or destroy, or be- 
gin to demolish, pull down or destroy (any of 
the subjects before mentioned), every such 
offender shall be guilty of felony, and, being 
convicted thereof, shall suffer death as a 
felon." 

The words of the statute appear, therefore, 
to indicate that mere damage to a house (for 
example, breaking windows), even by per- 



sons riotously and tumultuously assembled, 
will not give the remedy against the hun- 
dred, but there must be either a demolition, 
pulling down or destruction, or such a be- 
ginning as would intimate an intention on 
the part of the riotors to demolish, pulldown 
or destroy. 



MHLAKWAPALWA AT COURT. 

The narrative of an uncivilised native 
(translated.) 

You ask me, Sir, to relate my experiences 
at the Circuit Court last week, where I was 
summoned to appear before the Judge to 
give evidence in a case against Vamsinya, 
who was charged with burning the hut of 
my wife, Nowayiti. 

To begin with I must tell you that although 
"smelling-out" (a) is not permitted by Gov- 
ernment, we still firmly believe in the exist- 
ence of witchcraft, and further that the witch- 
doctor or Sanuse has the power of divining 
these who are guilty of practising it It is 
therefore only natural when a person is ac- 
cused of the offence by the Sanuse that the 
injured party should take steps to punish 
him. In these days of the Government we 
find burning the hut is the safest punish- 
ment to adopt, and if the guilty party is in 
the hut at the time so much the better. 

In this particular case three of Vainsinya's 
children had died one after the other at short 
intervals, and when the Sanuse was applied 
to he accused my wife, Nowayiti, of having 
killed them by means of witfchcraft. This was 
doubtless because some time before Nowayiti 
had a quarrel with their mother at a beer 
party given by one Matambeka. Nowayiti's 
hut was burnt a few nights after; we were 
both in at the time, and when I rushed out 
I identified a man I saw running away in 
the distance as being Vamsinya. The case 
was, of course, reported to the Magistrate, 
who, after hearing what we had to say, in- 
formed us that it was one of importance, and 

(a) Smelling-out is a ceremony in which supposed 
witchcraft is believed to be brought home to some 
person, who is then either killed or banished after 
being cruelly treated, and his property confiscated by 
his chief, in territories not subject to a civilized Gov- 
ernment. 
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must be settled by the Judge who was ex- 
pected shortly in Butterworth. This pleased 
me greatly, as it made our case more impor- 
tant, and our neighbors would, of course, 
look upon us as persons of consequence. The 
case was discussed in all its details every 
day, and when I related what I knew to 
friends I met at the different kraals I visited, 
I would imagine I was before the Judge, and 
endeavor to deliver my version of the affair 
in the oratorical manner for which Kreli's 
great men are so famed. My style was ad- 
mired by the people, who said that to listen 
to me reminded them of the olden times 
when cases were decided by Kreii, and the 
Gcaleka orators spoke before their Chief. I 
was overflowing with confidence. The con- 
viction of Vamsinya was so certain to my 
mind that I did not trouble my head about 
him. What chiefly concerned me was to 
make my speech in a creditable manner so 
as to excite the envy of the natives who 
would be assembled in the Court Before the 
Gcaleka war I occupied an important posi- 
tion amongst Kreli's Councillors, I have taken 
an active part in the trial of many cases, and 
the settlement of important political ques- 
tions with the Government; I felt pleased, 
therefore, to think that once again 1 should 
be called upon to appear at the big meeting 
of the Judge to shew what an old Councillor 
of Hintza's son could da 

As I already stated, this case was the theme 
of our daily conversation, and a traveller 
passing through the kraal would not leave 
it before we furnished him with full details, 
commencing from the day when Vamsinya's 
first child died. 

The people in the location were all deeply 
interested ; but the majority supported Vam- 
sinya. Having faith in the Sanuse, they 
firmly believed that he had stated the truth, 
and looked upon the punishment Vamsinya 
had attempted to award Noway iti as being 
in accordance with the true faith. 

After a considerable time intense excite- 
ment was caused in ouf neighborhood by 
the news that a policeman had arrived with 
several blue papers which he distributed to 
people concerned in our case. I awaited his 
> arrival at my kraal with anxiety, and during 
the course of the* evening he arrived. After 



the usual greetings he produced the blue 
papers from his pocket, and told us they 
were letters from the Judge calling us to 
Butterworth to state what we knew in the 
matter of Vamsinya. Of course we were all 
highly delighted ; and as we look upon a po- 
liceman as a man of importance and author- 
ity I killed a goat fpr his entertainment, and 
provided him with a liberal quantity of beer. 
We spent a very pleasant evening retiring 
to our mats at a late hour ; the policeman 
having regaled us with the latest news of the 
District He left early in the morning, and 
we spent the day in talking over the news he 
had told us ; several of our friends came over 
to have it all repeated to them, and, doubt- 
less, also to ascertain whether there was any 
possibility of their having a small taste of 
the remains of the goat As we seldom leave 
our homes, and few travellers pass our way, 
it is a great boon when a man from the 
Office comes amongst us. The policeman told 
us the Magistrate said we were on no ac- 
count to fail to wear clothes when attending 
the Judge's meeting. This caused us some 
anxiety, as our young men were away at the 
Gold Fields with all the trowsers of the local- 
ity but three pair ; two of which I tried to 
borrow ; ope pair for myself and the other 
for my brother-in-law, Bambela. But to my 
sorrow I was informed that they had both 
been retained by Vamsinya's side. I was 
at my wit's end to know what to do. For- 
tunately, I have a friend who resides some 
miles from my kraal, and to him I applied, 
and after some hesitation he consented to 
lend me one pair. Bambela obtained a pair 
from a sweetheart of his sister. I fortunately 
possessed a pair of boots which had been 
given to me many years ago by a friend who 
assisted at the looting of a trader's shop dur- 
ing the last Gcaleka war ; they were hard 
and well smoked, having lived on the roof of 
my hut for some years, but as I had never 
worn boots before, it did not occur to me 
that either age or smoke would in any way 
affect my comfort All things considered I 
came to the conclusion that there was no 
cause to doubt that my personal get up would 
be otherwise than creditable to a man of my 
position. 
I was extremely anxious for the trial to 
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come on, as I felt if I once could explain the 
matter to the Judge, the extermination of 
Vamsinya and his family from our side of 
the. country would not take long. What 
made this more desirable was that we did 
not consider Vamsinya to be a true Gcaleka; 
he had been brought up by, and lived 
amongst, the farmers of the Colony for many 
years, he is a man of canteen habits, and a 
lover of white man's food. He is neither 
Gcaleka, Gcaika or a real good Fingoe ; but 
an individual whose parts are made up by a 
little from each, the combination making 
him too crafty for us to deal with, the result 
being that he is obtaining a footing in our 
neighborhood and assuming an important 
position amongst us which is highly objec- 
tionable. 

The day for our departure at last arrived. 
Vamsinya, I heard, had left the previous 
day. Having engaged a law agent to take 
his case for him he went in to see him. Our 
case belonged to the Government, so we did 
not consider it necessary to trouble ourselves 
about law agents. My party consisted of 
Nowayiti, her sister Nolente, Bambela, and 
myself. Nowayiti and her sister carried our 
clothes, while we men walked in front carry- 
ing our blankets suspended to a stick resting 
on the shoulder, feeling the weight of our 
importance, and anxious for the time to ar- 
rive when we should see Vamsinya carried 
off to the Butterworth prison by the Fingoe 
policeman. 

When about two miles from Butterworth 
we sat down under the shade of a thorn tree 
and commenced to put on our clothes. Bam- 
bela soon dressed ; he is a spare young man 
and found no difficulty in getting into his 
clothes, in which he could have found room 
for a friend had a necessity arisen for placing 
him there. But with me it was different I 
cannot remember when I last wore European 
clothes, and I was much exercised at the 
idea of having to put them on. It took some 
time to get the trowsers on ; all my compa- 
nions assisted, and I was reduced to a condi- 
tion of intense moisture, when Bambela an- 
nounced that they were on enough. So we 
tied them around the waist with a strip of 
cotton blanket, and then put on the hat and 
coat which I had borrowed by the way. Bam- 



bela now appeared to brace himself together. 
He expectorated carefully on his hands and 
seized the boots; I could see very clearly 
that the real agony was about to commence. 
The women seized my leg and held it firmly. 
Bambela turned his back to me and put one 
of his legs on each side of mine, caught hold 
of the boot with both hands, and while I 
clung desperately to the stem of the thorn 
tree, he pulled like an ox, until, to our sur- 
prise, the waistband of the trowsers broke. 
The astonishment of the women was great, 
as they could not understand the connection 
between the waistband and the boot Bam- 
bela, who is a man of determined character, 
was not daunted by these troubles, and as- 
sured us it was all right, so the trio once 
more bent their backs to the boot question, 
with the result that both were eventually 
reported to be on. I heaved a deep sigh 
of relief, and with the assistance of the 
women managed to get on to my feet I 
cannot describe to you my feelings as I stood 
on the ground in my. new garb. I felt like a 
bird in a snare ; the trowsers irritated me 
beyond measure. But, ohl the boots, they 
nearly drove m<» mad. My feet, which had 
lived a life of freedom until this day, are 
large and broad, and when they got into 
these hard boots, which were originally con- 
structed for a white man, it seemed to me as 
if my feet were being quietly roasted in the 
fire. I lost my temper, abused the women, 
cursed Vamsinya, and was about to strike 
Nolente for not answering me when I spoke 
to her, when Bambela came to the rescue 
and suggested that the boots should be taken 
off and carried by the women ; I acted upon 
this suggestion, and felt greatly relieved. 

Next morning, shortly after sunrise, we 
duly appeared at the Court House, having 
passed the night at the kraal of a Gcaleka 
friend, who has for many years resided 
amongst the Fingoes. He was very hos- 
pitable, killing a goat for us, and showing us 
all the attention he could. We gave him full 
details of the Vanlsinya case, and he sympa- 
thised with us, telling us he thought we 
would have no cause to complain of the 
Judge. Our friend, living near Butterworth, 
had already attended the Judge's meetings. 
He added that the Judges were severe upon 
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men of the Vamsinya class, who, when con- 
victed, were removed to distant convict sta- 
tions in Tembuland, where they are effec- 
tually banished from their friends* I was 
glad to hear this, as I knew very well if 
Vamsinya was sent to some distant prison 
it would be a great calamity to his friends, 
and there would be every probability of my 
being able to persecute them until they should 
decide to leave the district. I experienced 
some difficulty in dressing before starting 
for the Court, but as my host is a man ac- 
customed to European clothes he rendered 
valuable assistance, facilitating the boot trou- 
bles with an application of lard, thus en- 
abling us to reach the Office without a mishap. 
We found a few Fingoe policemen about the 
Court, and they told us the Judge was not 
due for some time ; so I went with Bambela 
to some thorn-trees near at hand, took off 
my trowsers and boots, and enjoyed a com- 
forting smoke. After some time I noticed a 
commotion at the Court House, and presently 
a vehicle with two prancing horses drove up 
to the side entrance. I was very much struck 
with the horses. I had never seen such fine 
animals before, the horses in my neighbour- 
hood being very small, and there are not 
many of them. I marvelled at the wonder- 
ful animals of the white man, and fattened 
my eyes upon them. 

We hurried over to the Court, and after 
being worried by the Fingoe policeman, in- 
structed by a white man, who spoke to us in 
English and appeared surprised at our not 
understanding him, we settled down quietly 
under the Walls of the building and watched 
the people with much interest as they came 
out and went into the Court. I longed to 
see the inside of the building, I had never 
seen such a large one before ; my experience 
of houses consisting of our huts and the small 
shops of the traders in our neighbourhood. 
Butterworth appeared to me to be a large 
town with many beautiful houses, of which 
the Court House is the most beautiful, and 
while I sat against it I could see it was the 
great place of the chief of the white man. 

I attempted to repeat to myself the speech 
I intended to make, but did not feel able to 
do so in my usual form, there were so many 
people walking about, talking, calling out, 



and causing so much bustle and excitement— 
such as is never seen at our Gcaleka meet- 
ings when cases are being decided— that I 
became confused, and I imagined I was be- 
ing bewitched by Vamsinya. Now I must 
tell you that all of us who can afford it are 
provided with a medicine (c) which is sup- 
posed to bring good lock, and preserve the 
family from misfortune ; and in cases such 
as the one in which we were engaged the 
medicine (piece of root) is kept in the mouth 
and carefully chewed while the case is going 
on. When I found that my thoughts were 
wandering I experienced grave doubts as to 
the quality of our medicine; and serious 
thoughts that Vamsinya had employed a 
doctor to deprive me of my senses filled my 
mind. 

Presently there was a movement amongst 
the police, Vamsinya was marched into the 
Court by two policemen, and my name was 
called out in a loud, angry tone. I walked 
up to the Court House steps, feeling that the 
hour of victory had arrived, and that I should 
soon have the pleasure of witnessing Vam- 
sinya's departure for the distant convict sta- 
tion. I was greatly surprised when I entered 
the Courtroom to notice how large it was, 
the roof appeared so high that it hurt my 
neck to look at it ; the people inside seemed 
smaller than usual, and were distributed 
about in so many places and nooks (ama- 
gumbi), their voices sounded so peculiar and 
strange to one accustomed only to the open 
air, that I became confused and felt as if I 
were in another world. The boarded floor 
puzzled me, when I put my foot down it 
come in contact with the floor with a loud 
noise which sounded throughout the room, 
and again when I attempted to lift it up it 
would cling to the floor, and in my endea- 
vours to raise it, I would lift it higher than 
was necessary, and would find the foot some- 
where about the region of the knee, and it 
would necessarily come down again and 
cause the same loud noise, which disturbed 
me and was most trying to my feelings. It 
was quite clear to me that the boots were 
the cause of this trouble. I had never, until 



(c) In trials of native ohms witnesses and others are 
often observed to be chewing all the time the case is 
proceeding. 
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the previous day, worn a boot during my 
lifetime before, and they felt heavy and 
weighed my foot down. However, I saw 
Vamsinya in a little kraal in the centre of 
the Court looking at me with a smile, and 
this made me determined not to falter, but 
to push bravely forward and vanquish my 
enemy. I was pushed about from one place 
to another until I found myself in a small 
box (mkumbi) raised above the level of the 
floor. I was surrounded by white people of 
all shapes and sizes. I could see Vamsinya 
a short distance off smiling at me in an im- 
pertinent and confident manner, and talking 
occasionally to a white man just below him ; 
I had no white man to talk to, and I was 
much annoyed when I saw that Vamsinya 
had one. Opposite to me was a nice-looking 
old gentleman who spoke Kafir. Below on 
my left were four or five white men sitting 
at a table, who were dressed in clothes which 
hung over their backs, and reminded me of the 
mtika worn by the Gcalekas in ancient times ; 
these men appeared to be the Councillors of 
their Chief, the Judge, and were apparently 
eloquent, fearless men, who spoke in con- 
fident tones, as if they were well versed in 
public matters. They inspired me with ad- 
miration. But what I was most struck with 
was the judge. Was he human? Did he 
eat ? Had he arms ? Did he ever take off 
his clothes ? Was he standing or sitting ? 
Could he see that I was standing there ? were 
thoughts that rushed through my mind. He 
appeared to move occasionally on the right 
side, and that was the only sign of life I 
could perceive. His eyes were pink, and 
appeared to look at nothing, he had peculiar 
hair, such as I have only once before seen 
upon a white man, and he had glass over his 
eyes. His coat was most magnificent, and I 
thought I was in the presence of a spirit ; I 
was appalled, never before had I seen such 
a sight But I felt assured that here was 
one who was far above being influenced to 
unfairness for one side or the other. 

There was a dead silence, and I began se- 
riously to realize the awkwardness of my po- 
sition. The silence for a few seconds was so 
great that I could actually hear my hair 
growing. And oh ! those boots of the Gcaleka 
war, how they did bite, my feet felt as if they 



were growing larger every moment, and the 
trousers made me experience symptoms of 
an approaching fit I felt too loose in some 
places, and in others too tight ; my coat was 
so tight across the chest that I could not 
breathe ; it was clear to me that if something 
did not soon happen I would die {qawuka) ; 
and I became firmly impressed with the idea 
that Vamsinya was the cause of all this by 
means of his medicines. 

The old gentleman who spoke Kafir put 
up two fingers of his right hand, and told me 
to speak the truth, so help my God ! This I 
solemnly declared I would do, and when I 
was about to add that it was against my con- 
science to deviate from the strict lines of 
truth when before my chiefs, he told me to 
cut it short and say so help my God ! which 
I did. I felt proud as I jield up my hand 
and displayed the absence of the first joint 
of the little finger (ngqiti) by which the Fin- 
goes could see that I was a true Gcaleka. 
(To 1>e concluded.) 



GENERAL NOTES. 



Trial by Jury in India.— Trial by jury is attended 
with peculiar difficulties in India, an instance of whioh 
I remember as having occurred. In that oase also a 
man was on his trial for the murder of another. He 
had been caught red-handed, and there was no possible 
room for doubt in the matter. The murdered man had 
succumbed almost immediately to his wound, living 
only long enough, after being discovered, to ask for 
some water to drink. Some surprise was felt at the 
time taken by the jury in considering their verdict ; 
but when at length they returned and recorded it, the 
astonishment of all in court was unbounded when it 
proved to be one of not guilty. So extraordinary a 
verdict could not pass unchallenged, and the judge 
inquired by what process of reasoning they had arrived 
at their decision ; if the accused had not murdered the 
man, who had ? " Four Lordship, we are of opinion 
that the injuries were not the cause of the man's death. 
It has been proved that he drank water shortly before 
his death, and we are of the opinion that it was drink- 
ing the water that killed him." The explanation of 
this remarkable verdict— the more remarkable when 
it is remembered that the men who brought it in 
never drank anything but water themselves— was that 
on the jury was a high-caste Brahman, to whom the 
very idea of being a party to taking away a man's life 
was so abhorrent that no earthly persuasion could have 
induced him to agree to a verdict that would have 
hanged the prisoner; and the earnestness of his horror 
had exercised an influence over the rest of the jury so 
powerful as to make them return the verdiot whioh so 
staggered the oourt.— Notes and Queries, 
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Vol XIV. JULY 18, 1891. No. 29. 

COUR DE REVISION. 

Quebec, 31 mars 1891. 
Coram Cabault, Routhier, Caron, JJ. 
W. H. Labub v. Dlles A. et D. Bbllbvillb. 
Enclave — Bail d loyer. 

Juge :— lo. Que la diMculU de V exploitation ne 
doime pas at* locataire droit d'obtenir une 
extension au passage stipule". 
2o. Que Vindemniti due au propriitaire dufond 
star lequel est pris le passage auquel a droit 
le propriitaire du terrain enclave* doit itre 
un prix une fois payS et non une rente 
annuelle. 
So. Qu'U ne pent itre accordi au demandeur une 
plus grande itendue que celle qu'U requert 
par son action. 
4o. Qu'apres Vacquisilion d'un passage oVune 
largeur ditermin&e, le propriitaire du ter- 
rain endavi n'en peut retcnir un plus large 
qu'en alliguant et prouvant qu'il a changi 
son exploitation du terrain endavi etquele 
passage acquis n'est plus suffisant pour cette 
nouvelle exploitation. 
En Ire instance, C. 8., Saguenay. 
Par U juge. — Le demandeur allegue que les 
d&enderesses lui ont conce*de* par bail em- 
phyteotique, an emplacement eitu6 village 
de la Malbaie, avec un passage de 8 pieds de 
largeur pour communiquer avec la voie pu- 
blique, que le dit emplacement n'a pas d'au- 
tre issue sur la voie publique que le dit pas- 
sage, que ce passage est trop e'troit pour y 
passer avec des voitures chargees, que le dit 
terrain se trouve enclave*, et qu'il est impossi- 
ble au demandeur de 1'exploiter. 

Les deTenderesses ont comparu par procu- 
reurs, mais elles n'ont pas plaids a Paction. 
Leur procureur a transquestionne* les temoins 
du demandeur et a soutenu au mente que la 
preuve faite par le demandeur n'gtait pas 
suffisante et que le demandeur ayant stipule 
un droit de passage de 8 pieds de largeur, 
l'gtendue de see droits gtait reglde par le titre 
constitutif, qu'il ne pouvait rien faire pour 



aggraver la servitude 6tablie en sa faveur, et 
qu'il n'y avait pas lieu en pareil cas a la ser- 
vitude legale d'enclave. 

H est en preuve que le demandeur a fait 
des constructions sur le terrain en question 
pour l'exercice de son negoce, et Ton soutient, 
qu'il ne peut exploiter cette proprtete" sans y 
avoir acces avec des voitures chargees. 

Je dois done decider d'abord si celui qui 
jouit deja d'un droit de passage sur le fonds 
de son voisin en vertu de son titre d'acquisi- 
tion, et qui n'a pas d'autre issue sur la voie 
publique, peut demander une extension de 
la servitude, ou nn elargiasement de ce pas- 
sage, s'il est ou devient insuffisant pour lui 
permettre d'exploiter son fonds. 

L'art 540, C. C, dit que leproprietaire dont 
le fonds est enclave^ et qui n'a aucune issue 
sur la voie publique, peut exiger un passage 
sur ceux de ses voisins, pour l'exploitation 
de son heritage. 

La loi ne veut pas qu'une propri&6 puissa 
rester improductive, inutile a son propriitaire 
faute d'acces a la voie publique. 

L'inte>6t general de la soctete" n'exige pas 
moins que PinterSt prive des proprigtaires, 
que les fonds enclaves ne demeurent pas 
inexploites et steriles. La servitude legale 
d'enclave est en reality une servitude d'utilite 
publique. 

Les arts. 541 et 542 indiquent les condi- 
tions dans lesquelles le passage doit 6tre ac- 
corde\ mais les codincateurs expliquent dans 
leur rapport que ces deux articles ne s'appli- 
quent pas quand l'immeuble est devenu en- 
clave par suite d'une vente, d'un echange, 
etc 

Cest alors au vendeur a fournir le passage, 
et ils ont insert un article a cet effet, dans 
notre code, l'art 643. 

D'apres cet article si PhSritage ne devient 
enclave que par suite d'une vente, d'un par- 
tage, etc., etc, e'est au vendeur et non au 
proprietaire du fonds qu'offre le trajet leplus 
court, a fournir, le passage, et d'apres l'art. 
544, si le passage ainsi accorde cesse d'etre 
necessaire, il peut A tre supprimg. 

Ces deux arts. 543-44 se trouvent dans le 
Code de la Louisiane et dans celui du canton 
de Vaux et de la Sardaigne, mais ils ne se 
trouvent pas dans le Code Napoleon. 

Lee commentateurs de ce code n'en deci- 
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dent pas moins en general que le proprie'taire 
d'un fonds enclave par suite d'une vente, d'un 
partage etc, a droit d'exiger un passage de 
son vendeur, etc, non pas, il est vrai, en 
vertu de l'art.682 da Code Napoleon qui ne 
s'applique pas a cette hypothese, mais en 
vertu de l'obligation que contracts le vendeur, 
etc., etc., de faire jouir l'acheteur du fonds 
vendu. II s'agit dans ce cas de l'application 
des regies de la garantie. • 

Les codificateurs ont ajout£ dans notre 
Code les arts. 543 et 544 pour prevenir toutes 
difficulty. 

I^apres notre Code, il est done clair que 
tout propri&aire d'un heritage enclave par 
suite d'une vente, d'un partage, etc., etc., a 
droit d'exiger, a titre de servitude legale un 
passage du vendeur, du co-partageant, etc., 
etc., mais que devons-nous entendre par 
enclave ? 

Le but de la loi en donnant au proprigtaire 
d'un fonds enclave le droit d'exiger un pas- 
sage, est de pourvoir a l'exploitation de Phe- 
ritage enclave^ 

II y a enclave, non-seulement lorsque l'heri- 
tage n'a aucune issue sur la voie publique, 
mais encore lorsqu'il a une issue insufnsante 
pour les besoins de son exploitation. 

Lepage, Lois des batiments, vol. 1, p. 236. 
Vide aus8i, Rep. Journ. du palais, vo. Servi- 
tudes, Nos. 366 et SS7. "Le legislateur n'a 
" pas voulu que par suite d'un defaut de pas- 
" sage, one terre puisse 6tre exposee a rester 
" sans culture, et il ne faudrait pas qu'un 
" proprigtaire qui n'a qu'un passage evidem- 
" ment insuffisant pour les besoins de son 
" exploitation, fut place* dans une position 
" plus deTavorable que s'il n'avait aucun pas- 
" sage. 

" En partant de ce principe, on doit considg- 
(i rer comme n'ayant aucune issue sur la voie 
" publique celui qui n'a pour sortir de son 
" fonds, qu'une issue tout- a- fait insuflisante 
11 pour l'exploitation et declare par experts 
" connus fort elroite et dan ge reuse et a peine 
" sufnsante pour un piston." 

No. 423. — ll II faut reconnaitre que non- 
" seulement le propri^taire enclav6 peut re- 
" clamer un passage, mais que s'il a deja un 
•' passage insuffisant pour les besoins de son 
" exploitation, il peut en demander l'glargis- 
" sement et plus generalement pr&endre a 



" une extension du droit qui lui est accorded 

" moyennant indemnity Ainsi 

" le passage du a un fonds enclave ne peut 
" etre reduit a la faculty d'aller a pied et a 
'* cheval seulement II pout etre converti en 
" passage avec voiture si cela devient n6- 
" cess aire pour l'exploitation du fonds." 

Arrets, Toulouse, Dec. 1817. 

Cassation, 8 mai 1836. 

Vide aussi Nos. 425 et 426. 

Table complementaire du Rep. Journ* du 
palais, vo. Enclave, No. 6. 

" Le propn"6taire d'un h6ritage enclave peut> 
u quand bien m&ne il aurait deja un droit 
" de passage a pied ou a cheval a travers un 
" fonds voisin, reclamer encore sur ce fonds, 
" moyennant indemnity, un passage avec 
" voiture, si ce passage est n£cessaire pour 
u l'exploitation de sa proprteteV' 

Arret, Caen, avril 1859. 

Demolombe, Servitude, T. 2, No. 611. 

Demante, T. 2, No. 637, bis 2. 

Solon, No. 330. 

Vide Table Comp., Rep. Journ. du palais, 
vo. Enclave, No. 8. 

" Lorsqu'a la suite d'un changement dans 
" la destination ou dans l'exploitation d'un 
" fonds, le passage par lequel ce fonds com- 
" muniquait a la voie publique est devenu 
"insuffisant, le proprigtaire a-t-il droits 
" en se fondant sur l'art 682 (C. N.) de recla- 
" mer un 61argissement du passage dans la 
" proportion des n&essites nouvelles ?" 

Voyez dans le sens de ^affirmative Zacha- 
riae, Edition Masse et Verger, T. 2. par. 331, 
p. 189, No. 6. 

Aubry et Rau, T. 3, par. 243, texte et notes 
11 et 12, p. 27. 

Demolombe, Tom. 2, No. 611,. Servitudes. 

Demante, T. 2, No. 537 bis 2. 

Perrin et Rendu, Diet., Constructious, vo. 
passage legal, No. 3109. 

Vide encore Table Comp. Journ. du palais, 
vo. Enclave, No. 20. 

" Peu importe egalement que depuis Yalifr 
" nation, le proprigtaire du fonds enclave 
" ait donn£ a ce fonds une destination nou- 
41 velle dont l'effet pourrait etre d'ag graver la 
" servitude exi&Umt a la charge du vendeur, par • 
'• exemple, par la creation d'un £tablissement 
" thermal, cette circonstance ne pourrait faire 
" naitre a son profit contre un voisin autre 
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" que son vendeur, un droit de passage pour 
" enclave qu'il n'avait pas auparavant." 
Arret de la C. de Cassation. 

Domolombe, Servitudes, T. 2, 610. * II se 
" pourrait done qu'un heritage, lore meme 
44 qu'il await une issue sur la voie publique, 
'• dut etre considSre neanmoins comme en- 
u clavd, et comme n'ayant aucune issue dans 
" le sens special de Part. 682, si celle qu'il 
" avait &ait insuffisante pour les besoins de 
" Pexploitation, comme si par exemple, il 
" n'Stait point possible d'y passer avec des 
" voitures charges. Cass. 25 aout 1827. 31 
" juillet, 1844 et 16 fev. 1865. 

Sacbariae, T. 1, p. 63. 

Rendu et Sirey, Diet, des Constructions, vo. 
Passage legal, No. 3109 disent : " De quelque 
€t manxere que Vendave ait pris naissance, on 
u ad met gene'ralement que le proprtetaire du 
•• fonds enclave" s'il vient a modifier son mode 
" d'exploitation, pent reclamer, moyennant 
u indemnity, l'extension de la servitude, sauf 
" aux tribunaux a apprgcier la legitimite ou 
" Popportunitg de la demande." 

Vide Roy v. Bcaulieu, C. &, 9 Q. L. R., p. 97. 

Farlant du droit de passage que le defen- 
deur reclamait a titre d'enclave contre un 
voisin, le juge Tascbereau dit: "L'enclave 
"qu'il allegue est le fait de son propre 
" auteur. La vente que ce dernier a con- 
" senti a un tiers d'une partie de sa propriety 
" est la seule cause de l'enclave. Que ne s'a- 
u dresse-tpon a ce tiers pour avoir un pas- 
sage? 

" Par Facte d'aiienation, Pauteur du d6fen- 
" deur s'est reserve un droit de passage pour 
" le paturage des bestiaux sur le circuit de 
" terre aliene*. Pourquoi n'a-t-il pas stipule 
" un droit de passage ordinaire? Etpw&q\Cil 
,c Va Btipuli incomplet et insuffisant que n'exerce- 
" UU son droit de le compUter en vertu de Vart. 
640?" 

Toutes ces citations me paraissent demon- 
trer clairement que tout proprietaire qui n'a 
pas d'autre acces a la voie publique, qu'un 
passage insuffisant pour Pexploitation de son 
fonds, peut exiger, quelque soit Porigine de 
l'enclave, une extension de la servitude, un 
elargissement du passage, surtout s'il a mo- 
difi6 son mode d'exploitation, par exemple s'il 
a fait des constructions sur son fonds. 

Les mots, exploitation de Vheritage, com- 



prennent toute exploitation quelconque dont 
le fonds est susceptible non-seulement agri- 
cole, maifl encore industrielle et commerciale, 
et m&ne s'il ne s'agissait que d'une simple 
maison d'habitation ou d'un jardin de plai- 
sance, etc., etc. Voir Demolombe, servitudes, 
T. 2, No. 612. 

Les defenderesaes pre* tendent, comme je Pai 
deja dit,"que le demandeur a stipule en sa fa- 
vour, un droit de passage, dans son titre 
d'acquisition, que ce droit de passage est 
une servitude conventionnelle, que l'gtendue 
de ses droits est regime par le titre constitutif, 
et qu'il ne peut rien faire ni rien demander 
pour Paggraver. 

Les defenderesses auraient certainement 
raison s'il s'agissait ici de determiner l'Sten- 
due des droits du demandeur sur le passage 
en question, en vertu de son titre, mais il 
ne s'agit pas de cette question, il s'agit de 
savoir si le demandeur a une issue suffisante 
sur la voie publique, et s'il a, en vertu de la 
loi, le droit d'en obtenir une. Un proprie- 
taire peut avoir une issue sur la voie publi- 
que et avoir en outre un droit de passage sur 
le fonds de son voisin. II est certain qu'il 
ne peut rien faire dans ce cas pour aggraver 
cette servitude, mais les autorites que je 
viens de citer 6tablissent clairement que 
celui qui a deja un droit de passage sur le 
fonds de son voisin, mais qui n'a pas d'issue 
suffisante sur la voie publique peut deman- 
der une extension de la servitude, un elar- 
gissement de passage. 

Voyons maintenant si le demandeur se 
trouve dans les conditions voulues par la loi 
pour obtenir un elargissement de passage 
qu'il a deja. 

La position du demandeur n'est pas tres- 
favorable. II n'y a que quelques mois qu'il a 
acquis le terrain en question en cette cause 
avec un passage de 8 pieds. Les defende- 
resses ont pu croire qu'il trouvait ce passage 
suffisant et qu'il n'en exigeait pas d'autre, 
mais voila qu'il leur demande deja un pas- 
sage bien plus large et qui enl&vera une par- 
tie de leur jardin. II faudra que le deman- 
deur gtablisse bien clairement que ce passage 
lui est absolument neceesaire pour l'exploita- 
tion de son fonds, pour obtenir gain de cause. 
Cest d'ailleurs la loi. 

14 L'incommodite du passage ordinaire, dit 
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* Toullier, vol. 3, No. 547, fut-elle extreme, 
" ne suffirait pour forcer le voisin d'en o6der 
H one autre." 

"II faut aussi conclure, dit Demolombe, 
" Servitudes, vol. 2, No. 608, que le passage 
11 n'est du qu'autant qu'il est absolument in- 
" dispensable, et qu'il faut que le proprietaire 
11 du fonds qui le reclame se trouve dans 
" Pimposaibilite complete d'acc&ler autre- 
" ment a la voie publique. Et Ton ne serait 
" pas mdme fondS apr6tendre qu'il y aenclave 
" a Tegard d'un fonds prive actuellement 
« d'accea a la voie publique, s'il etait possible 
" de procurer une issue au moyen de travaux 
" plus on moins facilee dont le prix n'exce- 
11 derait pas de beaucoup le montant de l'in- 
" demnitg que le proprietaire pretend u 

* enclave serait oblige* de payer/' 
Lepage, Lois des batiments, vol. 1, p. 237, 

dit : " Par la m6me raison que cette sorte de 
" passage n'est autorisl que pour Pexploita- 
•' tion de Pheritage enclave, celui qui le t& 
" clame ne peut pas exiger qu'on lui en donne 
" un d'une largeur plus grande qu'il n'est be- 
" soin strictement. 

" Cest en egard a la nature et aux besoins 
" de Pexploitation que doit etre apprecte le 
" fait d'enclave. Servitudes, vol. 2, No. 610.'> 

"11 ne Buffirait pas, dit le Rep. Journ. du 
" Palais, vo. Servitudes, No. 395, pour qu'un 
" proprietaire put se pr^tendre enclave qu'il 
" n'eut sur la voie publique qu'une issue in- 
" commode et qui ne pourrait elre rendu 
11 praticable qu'au moyen de depenses assez 
" considerables. II n'est pas prive* d'issue 
" des qu'il peut e'en procurer une a l'aide de 
M travaux, et ne peut en demander une a son 
" voisin que lorsqu'il y a impossibility abso- 
" lue a ce qu'il se la procure a lui-m6me. Et 
•• il cite Toullier, Pardessus, Solon, Delvin- 
" court 

'• Mais il ne faut point suivant Demolombe, 
" Servitudes, vol. 2, No. 609, exagerer la regie, 
" il faut l'entendre au contraire humaine- 
" ment, d'une facon intelligente et pratique 

" Cest ainsi que Ton devra conside- 

" rer oomme enclave le fonds qui n'aurait 

" qu'une issue vraiment impraticable • 

" ou encore pour laquelle il faudrait faire des 
u depenses extremes qui seraient bors de 
u proportion avec le dommage qui resulterait 
" pour le proprietaire voisin du passage r6- 



" clame* sur son fonds et de Pindemnitg qu'il 
" serait n^cessaire de lui payer." 

Le demandeur ne peut done exiger que le 
passage strictement necessaire pour Sexploi- 
tation de son fonds, et seulement s'il ne peut 
pas se procurer ce passage sur son propre 
fonds au moyen de travaux qui ne seraient 
pas hors de proportion avec le dommage qui 
resulterait pour les defenderesses du passage 
reclame 1 . La preuve faite par le demandeur 
ne me satisfait pas completement 

Je crois done devoir adopter le mode de 
proc^der indique par les auteurs, et ordonner 
avant faire droit, une visite des lieux par ex- 
perts et gens a ce connaissant 

" La question de savoir, dit le Rep. Journ. 
" du Palais, vo. Servitudes, No. 404, si un 
" terrain est ou non enclave^ est une question 
" de fait pour la solution de laquelle les tri- 
" bunaux recourrent le plus ordinairement a 
" une expertise." 

"Le lieu, dit Pardessus, vo. Servitudes, 
11 No. 220, ou le passage sera pris, la largeur 
" qu'il aura et les autres conditions y relati- 
" ves, devront are determines par les tri- 
11 bunaux sur un rapport d'experts, si les 
" parties ne s'accordent pas entre elles." 

Comme le terrain requis pour Peiargisse- 
ment du passage, s'il y a lieu, pourrait £tre 
autre que celui indique* par les temoins 
du demandeur, les experts devront aussi 
constater le montant de Pindemnite a payer 
aux dgfenderesses. 

Cette indemnity ne doit pas consister n£- 
cepsairement en un capital une fois paye\ le 
juge peut allouer une somme annuelle. 

Voir Gilbert, Sirey, Codes annotes, art 682, 
note 43. 

Comme le demandeur a acquis Pemplace- 
ment par bail emphyteotique a condition de 
payer une somme annuelle de $10 pendant la 
duree du bail, je crois que Pindemnite* a payer, 
s'il y a lieu, devra aussi consister en une 
annuite. 

L'ar'u 543 dit que lorsque e'est au vendeur 
a fournir le passage, il doit le faire sans in- 
demnity mais il faut remarquer que dans 
Pespece actuelle les deTenderesses avaient 
aussi vendu un passage, et ce n'est que parce 
qu'il pretend que ce passage est devenu in- 
sumsant pour Pexploitation du fonds que le 
demandeur reclame un 61argissement 
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II me parait Evident que dans ce cas lea 
dlfenderesses ont droit a tine indemnity si 
I'elargissement est accorded Le demandeur 
l'a d'ailleurs bien eompris puisqu'il a offert et 
offre encore de payer l'indemnite\ 

Void le jugement C. 8. Ire instance, ordon- 
nant expertise ; — 

M La Cour, etc.... 

4 * Consider ant que tout proprigtaire dont 
le fonds est enclave* et qui n'a pas d'issue sur 
la voie publique a droit d'exiger un passage 
sur les fonds de sea voisins ; 

Que si le fonds n'est devenu enclave* que 
par suite d'une vente, c'est au vendeur a 
fournir le passage ; 

Qu'un heritage eat repute enclave non-seu- 
lement lorsqu'il n'a aucune issue suffisante 
pour les besoins de son exploitation, la loi ne 
voulant pas que celui qui a un passage Ivi- 
demment insuffisant pour l'exploitation de 
son fonds, soit dans une position plus dela- 
yorable que celui qui n'a aucun passage ; 

Que par exploitation d'un heritage, il faut 
entendre tout usage que le proprietaire veut 
en faire, et que les articles 540 et 543 du Code 
Civil s'appliquent Unites les fois que 1'espece 
d 'exploitation quelle qu'elle soit, a laquelle le 
fonds est consacre de bonne foi par son pro- 
priltaire, lors inline qu'il ne s'agit que d'une 
maison, d'un hangard, etc., se trouve emp£- 
chee par Fenclave ; 

Que le demandeur en devenant l'acquereur 
du fonds en question en cette cause, a acquis 
en meme temps un terrain de buit pieds de 
largeur devant servir de voie de communica- 
tion pour aller sur le dit fonds, mais que cela 
ne l'empeche pas d'exiger dee deienderesses 
un llargissemont du dit passage, si tel 61ar- 
gissement est devenu necessaire pour l'ex- 
ploitation actuelle de son fonds; 

Que depuis son acquisition, le demandeur 
a fait des constructions sur le dit terrain, et 
qu'il soutient qu'il lui est impossible de com- 
muniquer a la voie publique par le dit pas- 
sage avec des voitures chargees ; 

*' Considerant neanmoins qu'il ne peut exi- 
ger un elargissement de passage pour lui per- 
mettre d'y passer avec des voitures chargees 
qu'autant que la cbose est absolument n& 
cessaire pour l'exploitation actuelle de son 
fonds, et qu'autant qu'il lui est impossible de 
se procurer le passage necessaire sur son pro- 



pre fonds en faisant des travaux qui ne se- 
raient pas hors de proportion avec le dom- 
mage que le dit elargissement causera aux 
d6fenderesse8, et & l'indemnite* qu'il faudra 
leur payer ; 

Qu'il est a propos d'ordonner avant faire 
droit une expertise pour verifier les faits en 
question en cette cause ; 

"Ordonne avant faire droit, que par ex- 
perts convenus entre les parties, sinon nom- 
mes d'office, le vingt-sept d'octobre procbaiu, 
le terrain et passage en question en cette 
cause, savoir: (designation), et de plus un 
espace de huit pieds de largeur sur la distance 
existant entre le dit emplacement et la cour 
en arriere des batisses appartenant au de- 
mandeur, en longeant le hangar, le dit espace 
devant servir de voie de communication 
pour aller sur le terrain ausdit, aoient visites 
en presence des parties ou icelles dument no- 
tifiees a l'effet, 

la De constater si le susdit passage est 
insuffisant pour les besoins de l'exploitation 
actuelle du dit fonds, specialement s'il est 
necessaire pour le dit exploitation d'y passer 
avec des voitures chargers, et si la cbose est 
impossible par le dit passage ; 

2o. Pour constater si le demandeur pour- 
rait se procurer une issue suffisante ou un 
elargissement suffisant du dit passage sur 
son propre fonds, en faisant des travaux qui 
ne seraient pas hors de proportion avec le 
dommage qui serait cause* aux d&enderesses 
si le terrain necessaire pour l'elargissement 
etait pris sur leur heritage, et avec l'indem- 
nite qui leur serait payee, ayant soin les dits 
experts, d'indiquer les travaux qu'il faudrait 
faire, et quel serait le cout de ces travaux ; 

3o. Pour constater, dans le cas ou il fau- 
drait prendre le terrain necessaire pour Pe"- 
largissement du passage sur l'hentage des 
dlfenderesses, a quel endroit le dit terrain 
devra etre priB, de maniere a £tre le moins 
dommageable possible aux deienderesses, 
quelle sera la largeur strictement necessaire 
du dit passage, quelle en sera la direction et 
le parcours ; 

4o. Pour constater et estimer Pindemnit£ an- 
nuelle que le demandeur devra payer aux de- 
fenderesses a raison du dit elargissement,etc" 

Jugement C. S. au mente, 11 dec. 1890:— 

" La Cour adjugeant d'abord sur la motion 
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pour homologation du rapport des experts ; 

"Considerant qu'en vertu de Tart 345, C. 
P. C, la partie qui veut se prevaloir des in- 
formalitea ou nullites qui se rencontrent dans 
un rapport d'experts doit le faire par une 
contre-requ4te ; 

Que les defenderesses n'ont point fait de 
contre-requete, que s'il y a des irregularites 
dans les procedures et le rapport des dits 
experts, elles ne s'en sont point prevalues et 
qu'elles ont seulement discute le merite de 
la cause ; 

" Accorde la dite motion et re$oit le rap- 
port, etc. ; 

" Et adjugeant sur le merite ; 

" Considerant qu'il est etabli que le de- 
mandeur a fait des constructions sur le ter- 
rain qu'il a acquis des defenderesses, et que 
le passage qu'il a acquis aussi des defende- 
resses est tout-a-fait insuffisant pour lui per- 
mettre d'exploiter le dit terrain et les dites 
batisses pour les fins de son commerce ou 
negoce, vu qu'il lui est n^cessaire d'y passer 
avec des voitures ch argees et que cela est im- 
possible par le dit passage ; 

Qu'il est en preuve que sans un elargisse- 
ment du dit passage, il serait inutile au de- 
mandeur d'avoir des batisses sur le dit terrain; 

" Considerant partant que le dit terrain doit 
fitre consider comme enclave et qu'il y a lieu 
d'ordonner l'eiargissement du dit passage ; 

Qu'il est impossible au demandeur de se 
procurer une issue suffisante ou un eiargisse- 
ment suffisant sur son propre fonds ; 

Que les defenderesses sont tenues de livrer 
au demandeur un passage suffisant pour qu'il 
puis8e exploiter son fonds ; 

Que l'eiargissement sugg^re par les experts 
et accepte par le demandeur est necessaire a 
ce dernier et pourrait etre le moins domma- 
geable aux defenderesses ; 

Que Tindemnite annuelle offerte par le de- 
mandeur est suffisante ; 

" Maintient Taction du demandeur et or- 
donne aux defenderesses de livrer au deman- 
deur, un eiargissement du passage qu'il a 
deja acquis dalles, suffisant pour les besoins 
de l'exploitation du fonds qu'il a aussi ac- 
quis des defenderesses, savoir, un eiargisse- 
ment de 3 pieds au nord-est, points A et B 
du plan S produit avec le rapport des experts, 
de 2 pieds aux points E et F, de 4 pieds au 



point M, de 3 pieds au point H, de manure 
a donner au dit passage au point de depart 
au nord-est, 11 pieds de largeur, points N et 
B, de 12 pieds et 4 ponces a 14 pieds environ 
du point de depart susdit aux points F et L, 
endroit ou le dit passage forme un angle rec- 
tangle, de 12 pieds aux points L et M, de 13 
pieds 4 polices a partir de la ligne L K au 
point G, et 13 pieds 4 pouces aux points K et 
H, de sorte que le dit passage aurait l'etendue 
et la direction indiquees sur le plan S susdit, 
ce qui donnera au dit passage,en moyenne une 
largeur de 12} pieds environ et une longueur 
de 53 pieds environ, et ce, en par le dit de- 
mandeur faisant a ses frais les travaux n6ces- 
saires pour le dit eiargissement^ et payant 
aux defenderesses une indemnite annuelle d' 
une piastre, la Cour donnant acte au deman- 
deur du depot qu'il a fait en Cour de la som- 
me d'une piastre pour le paiementde l'in- 
demnite de la premiere annexe, et ordonnant 
au protonotaire de remettre cette sornme aux 
defenderesses, le tout avec depens distraits au 
procureur du demandeur, sauf les frais d'ex- 
pertise qui restent a la charge du demandeur." 

Les defenderesses ont appeie de ce juge- 
ment en revision, et le 31 mars 1891 la Cour 
de Revision (Casault, Routhibr, Cabon, JJ.) 
l'infirmait par le jugement suivant : — 

" La Cour, etc ... . 

" Attendu que le 10 avril 1890, les defende- 
resses ont consenti au demandeur un bail 
d'un terrain de 50 pieds & un bout et de 18 A 
l'autre sur 90 pieds pour la duree du bail 
emphyteotique qu'elles avaient elles-m£mes 
d'une plus grande etendue, et de plus, un 
espace de S pieds de largeur sur la distance 
entre ce terrain et la cour en arriere des ba- 
tisses appartenant au demandeur en longeant 
son hangar, pour lui servir de voie de commu- 
nication au terrain loue ; 

Que le bail contenait, pour conditions spe- 
ciales que le demandeur ne pourrait sous- 
louer sans le consentement des defenderesses ; 
qu'il ne pourrait construire ecuries ou gran- 
ges que sur une partie du terrain qui y est 
indique, que, a la fin du bail, il enleverait les 
batisses qu'il y aurait mises et remettrait le 
terrain dans l'etat qu'il l'avait pris, qu'il 
paierait les cotisations foncieres, et aux de- 
fenderesses $10 par an, dans le cours du mois 
d'aout, et en outre, que le dit bail ne dure- 
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rait que tant que le dit demandeur occaperait 
lui-meme le terrain loug ; 

Que le 23 juillet suivant le demandeur a 
fait protester les defenderesses de lui livrer, 
pour elargir le dit passage qu'il dit §tre in- 
suffisant pour y passer des voitures cbargees, 
one etendue de terrain additionnelle ayant 
12 pieds de large & sa sortie allant en dimi- 
nuant de maniere & n'avoir que 5 pieds de 
large a 21 pieds de la, et continuant ensuite 
sur une largeur de 2 pieds pour les autres 35 
pieds de la longueur du dit passage, que le 26 
du m£me mois il a pris Taction en cette cause 
pour les y contraindre ; 

" Attend u que sur reference & experts par 
le tribunal, les dits experts ant fait rapport 
que le passage accorde par le bail etait insuf- 
nsant pour y passer des voitures chargees, 
que le demandeur ne pouvait en prendre Pe- 
largissement requis sur le fonds qu'il occupe 
comme locataire parce qu'il lui faudrait d^mo- 
lir ou deplacer a un cout de cinq a vingt pias- 
tres,un hangar y propriete cl'une dame Gagnon, 
et qu'il h'y a pas de terrain sufiisant sur Pim- 
meuble qu'oocupe le demandeur pour y pren- 
dre l'eiargigsement requis qu'ils rapportent 
devoir 6tre trois pieds de large a la sortie du 
passage, suivant, d'apres le plan auquel ils 
referent, une ligne oblique qui touche celle 
du passage actuel a 14 pieds plus loin, aug- 
mentant, a Pendroit ou le dit passage forme 
un coade, la longueur de cette premiere partie 
d'icelui, de deux pieds, et donnant & la se- 
conde partie du dit passage, celle s'etendant 
du coude susdit au terrain lou£, une largeur 
qui, de deux pieds, va en augmentant jus- 
qu'fc 5 pieds et 4 pouces sur une longueur de 
11 pieds, et continue avec cette derniere lar- 
geur, jusqu'a l'extremit^ ou le dit passage 
joint le terrain loug, le dit elargissement for- 
mant, d'apres eux, une addition moyenne au 
passage de quatre pieds et demi sur 58 envi- 
, ron, et d'apres les chiffres, sur le susdit plan, 
une superncie de 134 pieds et soixante cen- 
time de pied, pour laquelle addition ils rap- 
portent aussi que le demandeur devrait payer 
aux defenderesses, une indemnity d'une 
piastre par annee ; 

"Attendu que le jugement en premiere 
instance, adoptant les suggestions du rapport 
des dits experts, et assumant que le deman- 
deur aurait, depuis le bail, construit des b&- 



tisses sur le terrain loue, ordonne aux defen- 
deresses de livrer au demandeur Pelargisse- 
ment du passage recommande par les experts, 
oblige le demandeur de payer aux defende- 
resses une piastre par an d'indemnite, en le 
crepitant sur le depot qu'il a fait d' une 
piastre cinquante cents de la premiere annee, 
et ordonnant au protonotaire de remettre aux 
defenderesses une piastre sur ce depot ; 

" Attendu que la demandeur n'a ni alleguS 
ni prouve qu'il eftt change* son exploitation 
du dit terrain depuis la date du dit bail ; 

"Attendu qu'une addition moyenne de 
quatre pieds et demi sur cinquante-huit au 
dit passage) fait une superncie de deux cent 
soixante-et-un pieds ; 

" Considerant que le bail invoque par le 
demandeur n'est pas, comme il Pallegue, un 
bail emphyteotique, mais un simple bail a 
loyer, et que la difficulty de Sexploitation ne 
donne pas au locataire droit d'obtenir une 
extension au passage stipule* ; 

Que Pindemnite due au proprietaire du 
fonds sur lequel est pris le passage auquel a 
droit le proprietaire du terrain enclave, doit 
etre un prix une fois pay 6 et non une rente 
annuelle ; 

Que le rapport des experts quant a la pro- 
priete du terrain qui longe le passage a un de 
sea c6tes, est contredit par les £nonciations 
m£mes du bail, et sans qu'aucun titre justifi- 
ant leurs assertions n'ait ete produit, et que 
partant, le dit rapport ne fait pas preuve du 
manque de terrain appartenant au deman- 
deur pour prendre chez lui l'elargissement 
du passage requis pour y passer des voitures 
chargees ; 

Que, en supposant m£me la plus haute 
sommede$20 mentionnee dans leur rapport, 
comme etant le cofit de l'elargissement du 
passage sur le terrain du demandeur, cette 
somme ne serait pas hors de proportion avec 
Pindemnite que le jugement fait payable aux 
defenderesses, et que le cout de l'elargisse- 
ment du passage chez lui serait beaucoup 
moindre que Pindemnite due, si au lieu d'une 
superncie de 134 pieds soixante-deux cen- 
times Paddition recommandee du passage, 
en a une de deux cent soixante-et-un pieds ; 

Que le jugement accorde au demandeur 
une beaucoup plus grande etendue pour la 
partie du passage depuis le coude qu'il forme 
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jusqu'au terrain loue", que ne le requerrait le 
demandeur par son prot£t et son action par 
laquelle il ne demande, pour C9tte partie, 
qu'une addition de 2 pieds a la largeur ac- 
tuelie du passage ; 

Que apres Pacquisition d'ua passage d'une 
largeur d£terminee le propri^taire du terrain 
enclave* n'en peut obtenir un plus large qu'en 
all^guant et prouvant qu'il a change* son ex- 
ploitation du terrain enclave 1 , et que le pas- 
sage acquis n'est plus suffisant pour cette 
nouvelle exploitation, et que loin era voir fait 
cette pre uve, un des t£moins du demandeur 
aprouve que Texploitation que fait le deman- 
deur du terrain que lui ont loue* les deTende- 
resses est la seule dont le dit terrain fut sus- 
ceptible ; 

"Infirme le jugement prononce* le 3 de- 
cembre 1890, par la C. 8., district de Sague- 
nay, et renvoie Taction du demandeur avec 
depens tant en premi&re instance qu'en revi- 
sion." 

/. S. Perrault, procureur du demandeur. 

Angers & Martin, procureurs des deTende- 
resses. 

Alphonse Pouliot, conseil plaidant en revi- 
sion. 

(C. A.) 



MHLAKWAPALWA AT COURT. 
[Concluded from page 224.] 
Presently I saw something rising up from 
the table on my left where the gentlemen 
with the mtika were sitting ; he rose as the 
Nyuthu (cobra) rises in the grass when dis- 
turbed. After the rising was completed, I 
discovered I was confronted by a human be- 
ing. He was a grand specimen, and it was 
difficult to believe that he was flesh and 
blood, everything about the room appeared 
so unnatural. He was quite as big a man as 
you find amongst the sons of Kreli ; and 
after looking at me in a supernatural way 
for some time, commenced to repeat to me 
what had been said at the Magistrate's Court 
concerning the burning of Noway iti's hut 
According to our Gcaleka custom I assented 
to each sentence with a loud " Ewe ! " as we 
always do. No Gcaleka can go on talking to 
another person unless he receives some reply. 
He would cease speaking, and say it was no 
use addressing a deaf and dumb man. So 
when this long man with the mtika spoke to 
me, I assented in accordance with our custom, 
notwithstanding that he told me some things 
which I did not agree to. I answered yes as 
a sign that I was listening. I presumed, as 
is always the case in our Gcaleka Courts, he 
would presently sit down and tell me to go 
on \(juoa)\ then would I thunder forth, in 
my best style, what I knew, convincing 
everyone in the Court that I was an orator 
and councillor of the chief. But it presently 
appeared such was not to be the case, for, 



after repeating a few more statements to me, 
the gentleman in the mtika stared at me 
from under bis eyebrows for a few seconds, 
shewed the whites of his eyes, shrugged his 
shoulders, said a few words to the judge in a 
despairing manner, and sat down. This 
puzzled me, but what followed puzzled me 
more. The Judge suddenly appeared to be 
moving, his face became red, he spoke to the 
old gentleman, and it was quite clear to me 
that he was very angry. The old gentleman 
then addressed me as follows, " The Judge 
says you are not speaking the truth ; you 
made one statement before the Magistrate 
and now you make another. You are an 
old man, and it is correct to presume, as 
such, you would have more respect for the 
truth than a boy, but this does not appear to 
be the case. You are fortunate in escaping 
a prosecution for false swearing, and a long 
term of imprisonment You may go, but 
consider yourself fortunate at being allowed 
your freedom." While all thiB was going on 
I was thinking of Vamsinya, how fortunate 
he had been in obtaining such good medicine, 
and how thoroughly by its use he had over- 
thrown me. 

As the old gentleman finished telling me 
what the Judge had said, I was raised 
roughly from behind by a white man, a ad 
hustled to the Court room door, which I 
reached after coming violently in contact 
with several obstructions in the way. It 
was a great relief to be in the open air once 
more. I sat on the grass some distance from 
the door, (taking care not to occupy the place 
I had before I went into the Court, as to do so 
would bring misfortune upon me and endless 
litigation before the Chiet). After spending 
some moments in endeavouring to collect my 
scattered senses, I was astonished to see 
Vamsinya come swaggering out of the Court 
room ; his eyes glared, and as he inflated his 
chest he cried out, *' Uvile ? Thsotsho ! Bendit- 
fihilo / Kwuve u Vamsinya! Ujobela ohamba 
nenfakakazi. U ntloyiya omantiantla u kozi 
Iwakioa Twetwe umtendezi Wamfenyu aholayo ! " 
(You have felt it ! You've got it ! I told you 
so ! Listen oh ! Vamsinya. The jobela that 
flies with the female birds. The brave hawk 
and the eagle of the Twetwe [Twetwe forest] 
and the rescuer of the scattered Fingoes). 
By these words he glorified himself, and 
humbled me. I groaned with remorse and 
considered myself the child of evil fortune. 
I went to the river, pulled off my clothes, 
and started for home, miserable and heavy 
at heart 

So ended my case at the Butterworth Cir- 
cuit Court. The people told me I lost it be- 
cause I agreed to statements I knew to be 
incorrect I could not help it I am an old 
man and I know only of one way of conduct- 
ing a case, of the new way I am ignorant — 
Cape Law Journal. 
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COURT OF APPEAL. 

London, Dec. 19, 1890." 

Pullman v. Walter Hill & Co., Limited. 

Libel— Publication— Letter copied by Clerk — 
Letter addressed to partnership firm— Pri- 
vilege, 

An alleged libel was contained in a letter res- 
pecting the plaintiffs, two of the members of 
a partnership, written on behalf of the de- 
fendants, a limited company, and sent by 
post in an envelope addressed to the firm. 
The writer did not know that there were 
other partners in the firm. The letter was 
dictated by the managing director of the de- 
fendants to a clerk, who took down the 
words in shorthand and then wrote them out 
in full by means of a typewriting machine. 
The letter thus written was copied by an of- 
fice-boy in a copying press. When it reached 
its destination, it was in the ordinary course 
of business opened by a clerk of the firm, and 
was read by two other clerks. Held, that the 
letter must be taken to have been published 
both to the plaintiffs 9 clerks and the defend- 
ants 9 clerks, and that neither occasion was 
privileged. 
Motion by the plaintiffs for a new trial. 
At the trial before Day, J., with a jury, it 
appeared that the plaintiffs were members 
of a partnership firm of R & J. Pullman, in 
which there were three other partners. The 
place of business of the firm was No. 17 Greek 
street, Soho. The plaintiffs were the owners 
of some property in the Borough road, which 
they had contracted in 1887 to sell to Messrs. 
Day & Martin. The plaintiffs remained in 
possession of the property for some time, and 
agreed to let a hoarding, which was erected 
upon the property, at a rent to the defend- 
ants, who were advertising agents, for the 
display of advertisements. In 1889 a dispute 
arose between the plaintiffs and Day & Mar- 
tin, who were building upon the land, as to 
which of the two were entitled to the rent of 
the hoarding ; and on September 14, 1889, the 



defendants, after some prior correspondence, 
wrote the following letter : 
" Messrs. Pullman & Co., 17 Greek street, Soho. 
ReBoro* Road: 

11 Dear Sirs,— We must call your Berioua 
attention to this matter. The builders state 
distinctly that you had no right to this money 
whatever ; consequently it has been obtained 
from us under false pretences. We await 
your reply by return of post. 
"Yours faithfully, 
(Signed,) Walter Hill & Co., Ldrud." 

The letter was dictated by the defendants' 
managing director to a shorthand clerk, who 
transcribed it by a type-writing machine. 
This type-written letter was then Signed by 
the managing director, and having been 
press-copied by an office-boy, was sent by 
post in an envelope addressed to Messrs. 
Pullman & Co., 17 Greek street, Soho. The 
defendants did not know that there were 
any others partners in the firm besides the 
plaintiffs. The letter was opened by a clerk 
of the firm in the ordinary course of business, 
and was read by two other clerks. The 
plaintiffs brought this action for lib3L The 
defendants contended that there was no 
publication, and that if there were the occa- 
sion was privileged. The learned judge held 
that there was no publication, that the occa- 
sion was privileged, and that there was no 
evidence of malice. He therefore non-suited 
the plaintiffs. 

Lord Eshbr, M. R. Two points were de- 
cided by the learned judge : (1) That there 
had been no publication of the letter which 
is alleged to be a libel; (2) that if there had 
been publication, the occasion was privileged. 
The question whether the letter is or is not 
a libel is for the jury, if it is capable of being 
considered an imputation on the character 
of the plaintiffs. If there is a new trial it 
will be open to the jury to consider whether 
there is a libel, and what the damages are; 
The learned judge withdrew the case from 
the jury. 

The first question is, whether, assuming 
the letter to contain defamatory matter, 
there haB been a publication of it What is 
the meaning of " publication ? " The making 
known the defamatory matter after it has 
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been written to some person other than the 
person of whom it is written. If the state- 
ment is sent straight to the person of whom 
it is written, there is no publication of it; for 
yon cannot publish a libel of a man to him- 
self. If there was no publication, the ques- 
tion whether the occasion was privileged 
does not arise. If a letter is not commu- 
nicated to any one but the person to whom 
it is written, there is no publication of it 
And if the writer of a letter locks it up in his 
own desk, and a thief comes and breaks open 
the desk and takes away the letter and makes 
its contents known, I should say that would 
not be a publication. If the writer of a letter 
shows it to his own clerk in order that the 
clerk may copy it for him, is that a public- 
ation of the letter ? Certainly it is showing 
it to a third person ; the writer cannot say to 
the person to whom the letter is addressed, 
" I have shown it to you and to no one else." 
I cannot therefore feel any doubt that if the 
writer of a letter shows it to any person other 
than the person to whom it is written, he 
publishes it. If he wishes not to publish it, 
he must, so far as he possibly can, keep it to 
himself, or he must send it himself straight 
to the person to whom it is written. There 
was therefore in this case a publication to 
the type-writer. 

Then arises the question of privilege, and 
that is, whether the occasion on which the 
letter was published was a privileged occa- 
sion. An occasion is privileged when the 
person who makes the communication has a 
moral duty to make it to the person to whom 
he does make it, and the person who receives 
it has an interest in hearing it. Both these 
conditions must exist in order that the oc- 
casion may be privileged. An ordinary in- 
stance of a privileged occasion is in the 
giving a character of a servant It is not the 
legal duty of the master to give a character 
to the servant, but it is his moral duty to do 
so ; and the person who receives the character 
has an interest in having it Therefore the 
occasion is privileged, because the one person 
has a duty and the other has an interest 
The privilege exists as against the person 
who is libelled ; it is not a question of pri- 
vilege as between the person who makes 
and the person who receives the communica- 



tion; the privilege is as against the person 
who is libelled. Can the communication of 
the libel by the defendants in the present 
case to the type-writer be brought within 
the rule of privilege as against the plaintiffs — 
the persons libelled ? What interest had the 
type-writer in hearing or seeing the commu- 
nication ? Clearly she had none. Therefore 
the case does not fall within the rule- 
Then again, as to the publication at the 
other end — I mean when the letter was de- 
livered. The letter was not directed to the 
plaintiffs in their individual capacity; it 
was directed to a firm of which they were 
members. The senders of the letter no doubt 
believed that it would go to the plaintiffs ; 
but it was directed to a firm. When the letter 
arrived it was opened by a clerk in the em- 
ployment of the plaintiffs's firm, and was 
seen by three of the clerks in their office. If 
the letter had been directed to the plaintiffs 
in their private capacity, in all probability it 
would not have been opened by a clerk. But 
mercantile firms and large tradesmen gene- 
rally depute some clerk to open business let- 
ters addressed to them. The sender of the 
letter had put it out of his own control, and 
he had directed it in such a manner that it 
might possibly be opened by a clerk of the 
firm to which it was addressed. I agree that 
under such circumstances there was a pub- 
lication of the letter by the sender of it, and 
in this case also the occasion was not privi- 
leged for the same reasons as in the former 
case. There were therefore two publications 
of the letter, and neither of them was privi- 
leged. And there being no privilege, no evid- 
ence of express malice was required ; the 
publication of itself implied malice. I think 
the learned judge was misled. I do not think 
that the necessities or the luxuries of bu- 
siness can alter the law of England. If a 
merchant wishes to write a letter containing 
defamatory matter, and to keep a copy of 
the letter, he had better make the copy him- 
self. If a company have deputed a person to 
write a letter containing libellous matter on 
their behalf, they will be liable for his acts. 
He ought to write such a letter himself, and 
to copy it himself, and if he copies it into a 
book, he ought to keep the book in his own 
custody. 
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I think there ought to be a new trial. 
Lopbs, L. J. I also am of opinion that 
there should be a new trial The first ques- 
tion is whether there has been any public- 
ation of the alleged libel. What is meant by 
publication ? The communication of the de- 
famatory matter to a third person. Here a 
communication was made by the defendants' 
managing director to the type- writer. More- 
over the letter was directed to the plaintiffs' 
firm, and was opened by one of their clerks. 
The sender might have written * Private " 
outside it, in order to prevent its being open- 
ed by a clerk. The defendants placed the 
letter out of their own control, and took no 
means to prevent its being opened by the 
plaintiffs' clerks. In my opinion therefore 
there was a publication of the letter, not 
only to the type-writer, but also to the 
clerks of the plaintiffs' firm. Assuming 
then that there was publication, the ques- 
tion next arises, whether the occasion was 
privileged. A confusion is often made be- 
tween a privileged communication and a 
privileged occasion. It is for the jury to say 
whether a communication was privileged ; 
but the question whether an occasion was 
privileged is for the judge, and that question 
only arises when there has been publication 
to a third party. If the judge holds that the 
occasion was privileged, there is an end 
of the plaintiffs' case, unless express malice 
is proved. Was the voluntary placing of the 
letter in the hands of the type-writer a privi- 
leged occasion ? The rule, I think, is this — 
that when the circumstances are such as to 
cast on the defendant the duty of making 
the communication to a third party, the oc- 
casion is privileged. So again, when' he has 
an interest in making the communication to 
the third person, and the third person has a 
corresponding interest in receiving it It is 
impossible to say that in the present case 
either of those doctrines applies. What duty 
had the defendants to make the communi- 
cation to the type-writer ? What interest 
had the defendants in making the commu- 
nication to the type-writer, and what interest 
had the type-writer in receiving it? Clearly 
the defendants had neither duty nor interest, 
nor had the type-writer any interest Every 
ground of defence therefore fails. It is said 



that our decision will cause great inconve- 
nience in merchants' offices and will work 
great hardship. It is said that business can- 
not be carried on, if merchants may not em- 
ploy their clerks to write letters for them in 
the ordinary course of business. I think the 
answer to this is very simple. I have never 
yet heard that it is in the usual course of a 
merchant's business to write letters contain- 
ing defamatory statements. If a merchant 
has occasion to write such a letter he must 
write it himself, and make a copy of it him- 
self, or he must take the consequences. 

Kay, L. J. It seems to me that this is one 
of the simplest cases possible, though the 
ingenuity of counsel has raised difficulties 
about it Ab I understand it, the simple pro- 
position of law is this : If A. writes defama- 
tory matter concerning B., and sends it 
straight to him, no privilege is needed. But 
if A. writes to B. defamatory matter concern- 
ing C, then he needs privilege to protect him 
from liability for the libel. In the present 
case the letter was written to the persons 
concerning whom the statement was made ; 
but the moment the letter was communi- 
cated to another person, that publication 
would constitute a libel, unless it was pro- 
tected by some privilege. It is plain that in 
the present case no such privilege existed. 
The composer of the letter dictated it to a 
type-writer, and handed it to a boy to copy. 
I cannot conceive that there was any privi- 
lege between the managing director and the 
type-writer or the boy. It is said that from 
the necessity of the case letters written on 
behalf of a joint-stock company must be 
written by some agent, and that it is the or- 
dinary course of business to communicate 
letters so written to another person in order 
that they may be copied, and by reason of 
this ordinary course of business it is said 
that the communication of the letter to the 
type-writer and to the boy who made the 
copy was made on a privileged occasion. I 
have never heard of any authority for such 
a proposition. The consequence of such an 
alteration in the law of libel would be this 
—that any merchant or any solicitor who 
desired to write a libel concerning any per- 
son would be privileged to communicate the 
libel to any agent he pleased, if it was in the 
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ordinary coarse of his business. That would 
be an extraordinary alteration of the law, 
and it would enable people to defame others 
to an alarming extent None of the cases 
cited come up to what has been contended, 
or anywhere near it 

Order for new trial. 



FIRE INSURANCE. 

(By the late Mr. Justice Mackay.) 

[Registered in aoeordanee with the Copyright Act.] 

CHAPTER XVII. 

Of Subrogation. 

(Continued from page 220.) 

3 312. Illustrations of subrogation. 

In England it was held that where a riot- 
ous demolition by fire had taken place and 
the office paid the loss to the insured even 
without suit, it had a right to stand in the 
place of the insured, and to proceed against 
the hundred in the name of the insured. 
Mason v. Sainsbury, 2 Marsh. Ins. 796, 3rd ed., 
was an action brought against the hundred on 
the 1 Geo. If to recover satisfaction for damage 
sustained by the plaintiff by the demolition 
of his house in the riots of 1780. There was 
a verdict for the plaintiff, with £259 dam- 
ages, subject to the opinion of the Court on a 
case, which stated in substance that the 
plaintiff had insured his house in the Hand 
in Hand Fire Office ; that the office bad paid 
the loss without any action being brought 
against them; and that this action was 
brought against the hundred in the plaintiff's 
name, and with his consent, for the benefit 
of the insurance office, and to reimburse 
them the loss they had paid. The question 
was, whether, as the plaintiff had already re- 
ceived a satisfaction, this action could now 
be maintained against the hundred on be- 
half of the insurers. It was contended, on 
the part of the hundred, that it was the 
policy of the act, besides the inducement to 
suppress riots, to divide the loss, and prevent 
the ruin of individuals ; but there could be 
no reason of policy or justice to extend this 
beyond the party himself to bodies or indi- 
viduals who have wilfully put themselves 
into this danger ; that though it was true that 
a man, having different remedies, might pur- 



sue either, and it was no defence to the one 
that he might have pursued the other, yet, 
when he has recovered by one, he shall not 
afterwards seek a second satisfaction by the 
other; but the Court was unanimously of 
opinion that the office had a right in this 
case to recover against the hundred in the 
name of the insured. Lord Mansfield said : 
" Though the office paid without a suit, this 
must be considered as without prejudice; 
and it is, to all intents, as if it never had 
been paid. The question comes to this 
Can the owner of the house, having insured: 
it, come against the hundred under this Act ? 
Who is first liable ? If the hundred be first 
liable, still it makes no difference ; if the in- 
surers be first liable, then payment by them 
is a satisfaction, and the hundred is not 
liable. But the contrary is evident from the 
nature of the contract of insurance. It is an 
indemnity. We every day see the insured 
put in the place of the insurer. In abandon- 
ment it is so, and the insurer uses the name 
of the insured. It is an extremely clear 
case. The act puts the hundred in the place 
of the trespassers ; and, on principles of pol- 
icy, I am satisfied that it is to be considered 
as if the insurers had not paid a farthing-" 
Mr. Justice Willes said : " I cannot distin- 
guish this from the case of an escape. If the 
sheriff pays, he has his remedy over against 
the party. Though the hundred is not an- 
swerable criminally, yet they are not to be 
considered as wholly free from blame. They 
may have been negligent, which is partly the 
principle of the act" Mr. Justice Ashhurst 
said : " At all events the plaintiff is entitled 
to a verdict to the amount of the premium, 
having had no compensation as to that But, 
on the larger ground, I am of opinion that 
the hundred is liable in this action for all 
the damage sustained by the plaintiff." Mr. 
Justice Buller said : " Whether this case be 
considered on strict or on liberal principles 
of insurance law, the plaintiff must recover. 
Strictly, no notice can be taken of anything 
out of the record. The contract with the 
office, if strictly taken, is a wager ; literally, 
it is an indemnity. But, on the words, it is 
only a wager, of which third persons shall 
not avail themselves. It has been rightly 
admitted that the hundred is put in the 
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place of the trespassers. How could the 
trespassers have availed themselves of the 
satisfaction made by the office ? Could they 
have pleaded it by way of accord and satis- 
faction? Itwas not paid as a satisfaction 
for the trespass, and the facts of the case 
would not have supported such a plea. The 
best way is to consider this case as a con- 
tract of indemnity, in which the principle is 
that the insured and insurer are as one per- 
son, and in that light the paying before or 
after can make no difference." 

The statute 1 Geo. I has since been repealed. 

A carrier loses property of A. A is in- 
sured, yet he may sue the carrier. 1 80 the 
latter cannot plead that in defence. 2 If the 
insurance company pay A, they sue in the 
name of A. s 

A's ship is destroyed by a wrong-doer, 
valued at £6,000, and assured at that ; but 
only £6,000 was recovered from the wrong- 
doer. The insurers, paying the £6,000, were 
held entitled to all the £5,000, though the 
ship was really worth £9,000. 4 But ought 
not the difference between actual loss, £9,000, 
and the insurance, £6,000, to be first taken 
by the assured ? Sir G. Jessel seems to hold 
so in note on p. 573, vol. ix, Eng. Rep, 
Albany edn. 

In Yates v. White* it was held that where 
the insured recovers from the wrong-doer, 
the insurers paying him can recover from 
the insured. 

If A sue the wrong-doer for £9,000, he 
must be left in the conduct of his case. The 
insurers cannot claim to prevent him going 
on; and he goes on till paid in full, and, 
semble, ought to be held trustee for assurers 
only of what he gets over and above the 
£9,000. 

In Newcomb et al. t plaintiffs in error, v. The 
Cincinnati Ins. Co. (plaintiffs in Court below), 
respondents, 7 the plaintiffs in error succeed 

1 Merrtek v. Brainard, 88 Barbour R. 

* Clarke v. Wilton, 103 Mass. R., 105 Maw R. 

• Bart ▼. W. Railroad Co. % IS Metcalfe ; Home Ins. 
Co* r. W. Transportation Co.. 33 Howard. 

* North r. Armstrong, 5 Q. B. Rep. 

6 4 Bid*. N. Cases ; Randal r. Cochran, 1 Vesey, Sr- , 
cited. 

• See Commercial Union Ins. Co. v. Lister, 9 English 
Rep. (A. D. 1874). 

' 10 Am. Rep. Ohio, Deo., 1872. 



on appeal. The assured got paid by the in- 
surance company. Where a loss covered by 
insurance is occasioned by a wrong-doer, the 
underwriter, after paying, is entitled to be 
subrogated to the right of the assured against 
the wrong-doer. Randall v. Cochran, 1 Vesey, 
Senr. 

In the case of partial insurance, the insured 
and insurer have each a substantial interest 
in the case against the wrong-doer. 

If the insured (partially) sustains a loss in 
excess of what he gets from the insurer, he 
has a right to have it paid by the wrong- 
doer. If he get more than will fully reim- 
burse him, he ought to account to the in- 
surer, who has right in equity to subrogation. 
But the assured cannot be asked to ac- 
count for more than the surplus which may 
remain in his hands after satisfying his own 
excess of loss in full and costs in and about 
its recovery. 

North v. Armstrong, 5 Q. B. 244 (England). 
A ship destroyed by a wrong-doer was valued 
at £6,000 and insured for that The insured 
got paid. He sued the wrong-doer and got 
£5,000. The insurers were held entitled to 
the whole, though the insured said his ship 
was worth £9,000. 

Is the wrong-doer exposed to several suits 
or must there be only one? 

Yet, semble, if sued by several suits, it is 
for him to require all to be united. 1LC. 
Rep., p. 235. But he must not under a 
mere general denial or general issue pretend 
such right It is a defence he has ; several 
suits may be. 

In Quebec Mre Insurance Co. v. Molson <5c 
SL Louis} the Quebec Fire Insurance Co. 
paid what they had insured for, but the loss 
of the insured was in excess of that ; never- 
theless the company paid what it was liable 
for, and got subrogation into insured's rights 
against the wrong-doers for portion of the 
damages that wrong-doers had done to the 
insured, and sued and recovered. 

Such subrogation may be granted by the 
insured when getting paid, and, indeed, such 
subrogation may be required by the party 
paying. Even in the absence of a conven- 
tion for such a subrogation, the insured in 

1 Privy Council, March, 1851. 
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Lower Canada must grant sub rogation, 
Semhk, payment by the insurer does not in 
Lower Canada, without subrogation, give 
him right against the wrong-doer. In their 
own right, as insurers, no legal cause of 
action to them is against wrong-doer, says 
the Court of Appeals, Quebec, March, 1846, 
and the Privy Council seem not to disap- 
prove. 

In Hick* v. Newport^ etc t R. Co. (3 Dong.) 
Lord Campbell told the jury to deduct a sum 
received from an accident insurance com- 
pany from the damages. 

If a loss under a fire policy occurs by the 
wrongful act of a third person, the insurance 
company upon paying is subrogated into the 
rights and remedies of the assured, and may 
maintain action against the wrong-door. 

If the assured receive indemnity from the 
wrong-doer before the insurer has paid him, 
the amount so received will be applied pro 
Undo in discharge of the policy. 

The wrongdoer, after payment by the in- 
surance company, he knowing of the pay- 
ment, cannot go and settle with the assured. 
This would be fraud on the insurance com- 
pany. 24 Engl. R. ( p. 212, citing Com. F. 
Im. Co. v. Erk t etc., 73 N. Y, Rep. 

In London Amimnce Co. v. Satnsbury, in 
which the judges were two against two, it 
was held that an insurance company paying 
the insured for loss by a mob could not 
sue the hundred. 

Is not the remedy different now in Eng- 
land? Bee CUirk v. InMhitant* of Hundred of 
Blything, 3 D. & Ey. 

In King v. Ttte State Mutual F I. Cb. 1 the 
plaintiff insured his interest in a barn 
(occupied by a man who owed him $400). 
His interest was not particularly stated. Per 
Shaw, J.; If the plaintiff should hereafter, 
after getting paid by the insurance company, 
get paid from the mortgagor, any claim of 
the insurance company against the plaintiff 
must yet be merely equitable, and that in- 
surance company can have no claim at all till 
such money be recovered. The plaintiff paid 
the premium from his own funds. He has 
no account to give the mortgagor for what 
may be gotten from the insurance company. 

1 7 Cushing'a R., p. 1. Decided in 1851. 



It is not payment in whole or in part of the 
mortgage <lhL After the loss and before suit 
defendants notified plaintiff that they were 
ready to pay him if he would assign his 
mortgage interest to extent of the amount 
offered or gotten by him from insurer de- 
fendant. 

This subrogation ought to be favored for 
other reasons, to prevent gaming. 

Up to 1746 regular gaming by marine in- 
surances used to be, See Harwxtn v. Van 
lla Uon % for i nst&nce . l (Like K i ng T s case. ) 

In 1740, 19 Geo. II was passed ; but it 
only applied to ships and goods in them. 
Afterwards 14 Geo. Ill was passed, prohibit* 
ing all insurances without interest ; fire in- 
surance comprehended* 

In London Assurance Go- v. Sainsburtf* it 
was held that an insurance company, after 
paying the insured, could not sue the hun- 
dred bat in the name of the insured* because 
a man cannot transfer his right to a chose 
in action. Any insurer assignee must sue 
in name of assignor. The defendant argued 
that it would be intolerable, if there were a 
dozen or fifty insurers, that the hundred 
should have to support a dozen or fifty 
actions- The plaintiff argued that if the in- 
sured should refuse his name, the insurers 
would be without remedy. (And so, it seems 
they are ; it is for them by policy to stipu- 
late to get assignments with right to use 
name of insured.) So, in Upper Canada, it 
was held that generally the assignee of a 
policy must sue in the name of the original 
insured, (Not so in Lower Canada.) A mort- 
gagee might have maintained an action 
under Act of Geo, L 

Interest of a mortgagee in possession, in- 
sured to nomine at his own expense. Fire 
before mortgage debt paid. The insurance 
company can% offering to pay him his in- 
surance and balance of mortgage money, ask 
in equity that mortgage be assigned to them 
and that they get subrogation. Suffolk F. L 
Co. v. Boyden (1864), 9 Allen's Rep. (Mass.) 
The policy contained a clause, " Whenever 
" this company shall pay any loss, the 
" assured agrees to assign over all his rights 

^Vernon, decided in 1716. Marshall, Insurance, 
p. 100. 
* 3 Doug. 
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" to recover satisfaction therefor from any 
11 other person, town or other corporation." 
King v. State Ins. Co. cited by the Court in 
giving judgment and maintained. 7 Cash- 
ing. And per Curiam : Insurance by a mort- 
gagee of his interest in mortgaged premises 
is not an insurance of the debt, but the debt 
is measure of his interest. 

The proprietor of a house is not responsible 
to an insurance company subrogated in ten- 
ant's rights (having paid the tenant), be* 
cause of the fire having been caused by a 
defective chimney, say having crevices in it, 
which landlord did not know of. 1721 G N., 
Jour. du. Pal. of 1870, p. 228. Defaut tfentre- 
tien is not a fait volontaire. 

Where a mortgagee insu/es it is but an 
insurance of his debt claim. Upon paying 
him insurers may demand an assignment of 
the debt from him, and hold it against the 
mortgagor. The mortgagor is not discharged 
from his debt by the insurer paying the 
mortgagee ; his creditor only is changed. 1 

Mortgagee insuring his interest and getting 
paid after a fire, must subrogate the company 
into his mortgage claim. Note to p. 494, Am. 
ed. of 1850, of Smith's Merc. Law. 

Where A's house, which was insured, was 
injured by a fire communicated by a locomo- 
tive engine of a railroad corporation, and the 
underwriters paid to A the amount of his 
loss, for which the railroad corporation was 
also by law responsible to him, it was held 
that such payment did not bar A's right to 
recover also of the railroad company, and 
that A by receiving payment of the under- 
writers became trustee for them, and, by 
necessary implication, made an assignment 
to them of his right to recover of the railroad 
corporation ; and that the underwriters, on 
indemnifying A, might bring an action in his 
name for their own benefit against the rail- 
road company, and, moreover, that A could 
not legally release such action. (Hart v. 
Western R. Corporation, 13 Metcalfe 99.) In 
this case of Hart it seems to me that Shaw, 
Ch. J., was right, but wrong in King v. State 
Mutual A. Society. 

Can the man who recovers the insurance 

»l*Petera,fi01. 



sue the author of the fire 7 Yes, says Addi- 
son. 

i 313. Goods destroyed while in custody of' 
carrier. 

Goods in transitu on land are insured by 
A, the owner. They are lost by fire while 
in the carrier's custody. A gets paid by the 
insurance company. But here the insurance 
company is like a surety ; so it, paying, shall 
have all the rights of A, to be sued for in A's 
name, against the carrier primarily liable. 

Does Mason v- Sainsbury agree ? A is in- 
jured by a town defective highway; gets 
damages. A has an accident insurance 
policy. Can the city claim that its amount 
shall be deducted to reduce the damages? 
No, for the town is primarily liable. 6 Alb. 
L. J. 286. 

3 314. Remedy against railway company for 
loss caused by sparks from locomotive. 
In Hart v. Western Railroad Corporation 1 
the plaintiffs were burnt out by sparks com- 
municated from a locomotive. They got 
paid by the insurance company. The com- 
pany then sued, in the name of the plaintiffs. 
After the action was commenced the plain- 
tiffs signed an instrument, declaring to have 
been paid by the insurance company, and 
that they had no claim against defendant, 
and releasing any claim against defendant. 
The insurance company before suit tendered 
plaintiffs indemnity from costs and to save 
them harmless in reference to the suit The 
question was whether insurers who have 
paid a loss caused by fire can come in and 
recover of the railroad corporation, in the 
name of the insured, such loss. Per Shaw, 
Ch. J. : Mason v. Sainsbury was such an 
action by consent of plaintiff After pay- 
ment by insurer the assured becomes trustee 
for the insurer, and, by necessary implica- 
tion, makes an equitable assignment to him 
of the right so to recover. 8 Johns. 245. By 
accepting payment of the insurers the assured 
do implicitly assign their right of indemnity 
from a party liable to the assured. This 
authorizes assignee to sue in the name of 
assignor for his own benefit, and the assignor 
will be restrained from defeating it by a re- 

» 13 Metcalfe Rep. (Mass.), p. 106. 
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lease. Judgment for plaintiff against rail- 
road corporation. This ought to have led 
Ch. J. Shaw to a different judgment in the 
King case. 

A note on p. 168, Smith on Contracts 
(ed. of 1853) says : A man insured, who re- 
ceives the amount of his mortgage claim or 
other debt, cannot claim the amount of the 
insurance too; and Goodall v. Boldero is 
cited ; and also Irving v. Richardson, 2 Barn. 
&Ad. 

In the United States, where the vendor of 
property, by an executory contract of sale, 
has effected an insurance thereon for his 
own benefit, and, after its destruction by a 
peril insured against, has recovered of the 
insurer the amount due him upon the con- 
tract from the vendee, the insurer is entitled 
to his claim upon the vendee, and may use 
the vendor's name in an action against the 
other party to recover the amount which is 
still due. Mnalns. Co. v. Tyler, 16 Wend. 385- 

So, also, the insurer of the interest of a 
mortgagee, on paying to the insured after the 
destruction of the property the amount of 
the mortgage debt, takes an equitable as- 
signment thereof, and may recover it of the 
mortgagor in the name of the mortgagee. 
Carpenter v. Providence Washington Ins. Co., 
16 Peters, 501 ; 2 Phillips Ins. 248 and 399. 
But see contra King v. State Mui. Ins. Co, 7 
Cushing 16. 

A mortgagee insures on his own account 
After loss by fire, at payment of mortgagee 
by insurer, this insurer may claim assign- 
ment from him and may recover debt from 
mortgagor. Payment by the insurer changes 
the creditor. Carpenter v. The Prov. Wash. 
Ins. Co., 16 Peters. 

Therefore it will be seen that the insured 
frequently has two means of obtaining com- 
pensation for his loss, one by an action 
against the wrong-doer occasioning it, or, in 
the case of the insurance of the mortgagee's 
or vendor's interest, against the debtor, and 
the other, by a suit on the policy against 
the insurer ; and he may elect of which of 
the two he will avail himself. But since in- 
surance is purely a contract of indemnity, the 
law will suffer him to recover no more than 
is sufficient to indemnify him for his actual 
loss. Therefore, if, before payment by the 



insurer, the insured receives anything from 
any other party on a claim connected with 
the subject matter of the insurance, and 
which goes to diminish the amount of the 
loss he has sustained, his right of recovery 
against the insurer will be diminished pro 
tanto. {Pentz v. JEtna Ins. Co., 9 Paige Chan. 
R. 568.) But if, after payment by the in- 
surer, be receives anything on such a claim 
from a third party, who can never set up as 
a defence to his own liability the payment 
by the insurer, he will hold it as the in- 
surer's trustee to be surrendered to him at 
his request. 

But the basis of the payment by the third 
party must be a legal claim belonging to the 
insured on that party, which the law will 
enforce ; a simple* gratuity received by the 
insured to compensate for his loss, or a pay- 
ment to him under a mistaken supposition 
of an obligation to indemnify him, will not 
discharge or diminish the insurer's liability. 
{Lucas v. Jefferson Ins. Co., 6 Cowen 635.) 



GENERAL NOTES. 

County Court Judges and their Sons.— We are 
certainly disposed to agree with the opinion expressed 
by the bar committee at their annual meeting that the 
sons of County Court Judges should be discouraged from 
practising before their fathers. It is obviously not in 
accordance with the best traditions of the bar that 
they should do so. Such a practice must of necessity 
give rise to a suspicion of partiality on the part of the 
judge, and although the suspicion may be perfectly 
groundless, it would seem most undesirable to make 
it possible to entertain iU—Lmo Journal. 

How He Paid His Lawyer's Feb.— 11 My first case 
in San Francisco." said Attorney James K. Wilder, 
was the defense of a young fellow charged with steal- 
ing a watch belonging to a Catholic priest. I was ap- 
pointed by the court, because the prisoner said he had 
no money. 

" The jury returned a verdict of not guilty, and as 
the defendant was leaving the court-room I called him 
back, and, just as a joke, handed him my card and 
told him to bring mo around the first fifty dollars he 
got. 

"Next day he walked into my office and planked 
down two twenties and a ten. 

" ' Where did you get all that money V I demanded, 
as soon as I got over my surprise enough to speak. 

" ' Sold the priest's watch,' he replied, as he bowed 
himself out." 

An Advocate, seeing that there was no longer any 
use in denying certain charges against his client, sud- 
denly changed his plan of battle, in order to arrive at 
success in another way. 

" Well, be it so," he said, '* my client is a scoundrel, 
and the worst liar in the world." 

Here he was interrupted by the judge, who remarked, 
" Brother B , you aie forgetting yoursolt" 
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In FarreU v. Brand the Superior Court, 
Montreal, Pagnuelo, J., (Oct, 1890) held as 
follows:— 1. Le fait d'offrir en reglement 
d'un billet une somme moindre que le mon- 
tant de ce billet const itue une interruption 
de prescription a regard de ce billet 2. La 
reconnaissance par un d£biteur que le capital 
d'tme creance est du ne constitue pas une 
interruption de prescription quant aux inte- 
rns de cette dette. The person to whom Mr. 
Justice Pagnuelo handed his notes in this 
case is requested to return them to the 
learned judge, or to the editor of this journal, 
for publication. 



M A Magistrate " sends the following com- 
munication to the Times: — 

" A learned recorder, Q.C., in charging the 
grand jury of a county town (there were no 
prisoners for trial), made the following 
remarks : 

" * He thought it possible that one of these 
days it might be considered that the attend- 
ance of a grand jury at quarter sessions was 
unnecessary, and there was a sufficient pro- 
tection that persons would not be improperly 
put upon their trial, as the cases were heard 
in the first instance by the magistrates.' 

"How devoutly it is to be wished that 
this blessed day may come soon, and that 
the common sense of this recorder may pre- 
vail ! 

" In former days, when the squire heard 
the case of the poacher upon his own preserves 
and committed him with .no other assist- 
ance than his own legal lore, the institution 
of a grand jury was indeed a safeguard ; but 
in these enlightened times of magistrates 1 
clerks and well-regulated petty sessions it is 
nothing less than absurd, as regards quarter 
sessions at least, that the deliberate opinions 
of justices advised by a lawyer should be 
submitted quasi for approval and should be 
liable to be overruled by less cultured minds. 
It is very doubtful, too, even as regards 



assizes, if the institution of a grand jury can 
be of any real utility, except to share with a 
judge the responsibility of saying that such 
and such a prisoner shall not be put upon 
his trial in a particular class of case of an 
unmentionable character for want of evi- 
dence. But the judge in such cases is surely 
able to bring about the same result by a 
timely hint to counsel. 

"Is there, however, any such further ne- 
cessity, or even propriety, in the institution 
of a grand jury that it is worth while to con- 
tinue the trouble and expense and loss of 
time involved ? This is no age for pedantic 
and cumbersome methods of obtaining jus- 
tice. No one travels nowadays by a stage- 
coach, except as a curiosity. The blast of 
the trumpet down St James's Street is inter- 
esting, no doubt ; but for the dozen persons 
sitting upon the coach there are a dozen 
thousand travelling on the railway. 

" The relationship of a grand jury to a 
modern Court of justice is somewhat in the 
same ratio. Magistrates and commercial 
men who are bound to attend there know 
that they are doing no good whatever, 
except, perhaps, to swell the triumph of a 
judicial car on a Roman holiday. 

" Pedantry will not fail, I am aware, to 
dish up some sort of argument for the con- 
tinual usefulness of a grand jury ; but com- 
mon sense says loudly 'No!' even though 
judges here and there may join in the chorus 
of admiration for this old-fashioned palla- 
dium of the liberty of the subject, which 
represents now only the waste of time, the 
waste of labour, and the waste of money." 



TARIFF OF FEES. 



The following changes in the tariff of fees 
have been announced in the Quebec Official 
Gazette :— 

Whereas by article 29 of the Code of Civil 
Procedure, and articles 2710, 2711 and 2712 
of the Revised Statutes of the Province of 
Quebec, it is among other things enacted 
that the Lieutenant Governor in Council 
may make, modify, revoke or amend the 
tariff of fees payable to prothonotaries, clerks f 
sheriffs, coroners and criers, and whereas 
the Act of last session 54 Vict, oh. 48, re- 
specting appeals, has rendered certain 
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changes in the existing tariffs necessary, it 
is ordered that the tariff of fees to be paid to 
tbe clerks of appeals and to the crier of the 
Court of Queen's Bench, appeal side, as fixed 
by the Order in Council of the 28th day of 
December, 1869, be altered as hereinafter 
mentioned : 

Fbhb to clerks of appeal. 
In appeals from the Superior Court. 
1° On every appearance filed by an ap- 
pellant or plaintiff in error $9 00 

2° On every appearance filed by a re- 
spondent or defendant in error. . 7 00 
3* For entering and filing appellants' 

or respondents 1 case 1150 

In appeals from the Circuit Court 
4° On every appearance filed by an ap- 
pellant 900 

5 8 On every appearance filed by a re- 
spondent 4 00 

6° For entering and filing appellants' or 

respondents' case 4 00 

Criers' Fees. 
7° On every appearance filed by an ap- 
pellant or respondent, or by a 
plaintiff or defendant in error . .$3 00 
That a copy of such tariff be published in 
the Quebec Official Gazette and be entered in 
the registers of the said Court of Queen's 
Bench, in the exercise of its jurisdiction as 
a Court of Appeals and Error, and that the 
said amendments to the said tariff shall 
come into force on the first day of September 
next, and that thereafter any portion of the 
said existing tariff contrary to the said 
amendments, shall be revoked and cease to 
exist, except in cases now pending in appeal. 
That under the provisions of articles 2748 
and 2749 of the said Revised Statutes and of 
section 5 of the Act 12 Vict, ch. 112, it is 
further ordered that the Order in Council of 
the 28th December, 1869, imposing duties 
upon certain proceedings in appeals from the 
Superior Court for Lower Canada, now the 
Province of Quebec, be modified, and that 
further certain duties be imposed upon cer- 
tain proceedings in appeals from the Circuit 
Court as follows: 

In appeals from the Superior Court in tlve dif- 
ferent districts. 
1° On every inscription in appeal or 

error $12 00 



-" For entering and filing appellants' 

or respondents 1 case . . .. 1 50 

In appeals from the Circuit Court in the dif* 

fert-nt dhtricts* 
i On every inscription in appeal.--- $ 1 00 
4° For entering and filing appellants' 

or respondents' case — * 1 50 

That a copy of such tariff be published in 
the Quebec Official Gazette and be entered in 
the Reenters of the said Superior and Cir- 
cuit Courts and in the Registers of the said 
Court of Queen's Bench, in the exercise of its 
jurisdiction as a Court of Appeal and Error, 
and that the said amendments to tbe said 
duties shall come into force and effect on 
and after the first day of September next, 
and that thereafter any portion of the exist- 
ing duties contrary to the said amendments 
shall be revoked and cease to exist, except 
as regards cases in which an appeal shall 
have been instituted before that date. 



FIRE INSURANCE. 

(By Oie late Mr. Justice Machay.) 

[Entered in accordance with the Copyright Act] 

(Continued from page 240.) 

I 315. Landlord and tenant 

In Darrell v. Tibbitts 1 the Court of Appeal 
held that a landlord who had insured pre- 
mises leased by him to a tenant has no right 
to recover for a loss, if the loss has already 
been made good by the tenant Lord Jus- 
tice Thesiger laid down the principle that 
where a contract of insurance and a contract 
with a third party cover the same subject 
matter, as a fire policy is a contract of in- 
demnity, the assured has no right to recover. 

Rodiere, Solidarity No. 173, says that a 
proprietor insured is not bound to cede to 
the insurance company his action against 
his tenant negligent 

Article 2584, C. C. of Lower Canada, says : 
" The insurer on paying the loss is entitled 
" to a transfer of tho rights of the insured 
" against the person by whose fault the fire 
" or loss was caused." 

B is tenant in A's house. B's goods are 
pledged for the rent. B is burnt out, and is 
insolvent at the time of the fire. The insur- 

1 Court of Appeal, May 12, 1880. 
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ance proceeds are not the landlord's by any 
privilege, bat go to B's creditors generally 
among them. P. 83, 2nd part, Sirey of 1862. 

In modern France an insurance company 
has not subrogation by mere force of law 
against the locataire on paying landlord 
assured. Dalloz of 1853, 1st part, p. 165. 

The general rule of the C. C. 1251 is not ap- 
plicable. An insurance company paying so 
pays only its own personal debt,due by its poli- 
cy, but the proprietor may cede even in advance 
to the insurance company his rights against 
any locataire. Companies stipulate for sub- 
rogation in such cases in consequence, and 
that any payment they make is to be only 
on terms of subrogation into the rights of 
the incendit. P. 165, 1st part, Dalloz of 1853. 

Landlords getting insurances may sub- 
rogate the insurance company into their 
rights against tenant {lb.) And the com- 
panies sue the tenants, and get condemnation 
often. J. du P, of 1877, p. 987. 

Subrogation of insurance company into 
proprietor's rights against tenant, in fault 
for the fire, n'a pas lieu de plein droit. Dal- 
loz of 1854, note* 3, 2nd part, p. 166. * (Toul- 
lier and Boudousquig, contra. Toull., torn, 
xi, p. 254.) 

If the assured subrogate the insurer into 
his place and actions against third persons 
responsible for the fire, the insurers, after 
paying, can sue those third persons ; but 
this subrogation has not place de plein droit, 
and the assured may reserve (if he be not 
fully paid his loss by the insurer) his rights 
for the balance of his loss against those third 
persons. P. 100 Diet du Cout Comm. 

I 316. Where subrogation is not stipulated. 

Where policies (as in Lower Canada) do 
not usually stipulate subrogation in favor of 
companies paying losses, have the companies 
subrogation ? Semble not unless on paying 
they get subrogation express. The policy 
clause on the subject is only a promise of 
subrogation. It itself is not subrogation. P. 
395, 2 Alauzet, is very much against this 
subrogation to companies to enable them to 
persecute tenants, etc. Mere payment by 
assurer to assured without clause of subroga- 
tion is not cause for subrogation de plein 
droit, says Dalloz, cited on p. 390 lb. 



The Quebec Fire Assurance Co. v. Molson et 
aV shows the law of Lower Canada on this 
subject ; it was an interesting case, decided 
finally in the Privy Council. It was com- 
menced in 184S in the Queen's Bench, Mont- 
real. The insurance company plaintiffs al- 
leged by their declaration that by policy of 
insurance, 27th February, 1841, they insured 
for twelve months the JFubrique (administra- 
tors) of the Parish of Boucherville against 
loss by fire that might happen to the parish 
church, sacristy, etc., the several sums in- 
sured amounting together to £3,300 ; that the 
policy was renewed, and while in force on 
the 20th June, 1843, the defendants' steam- 
boat " St. Louis," on her voyage from Mont- 
real, reached Boucherville, and while she 
was lying at the wharf there sparks from her 
chimney set fire to the buildings in the neigh- 
borhood, whence the fire spread until the 
church and property insured were destroyed ; 
that the fire "was wholly attributable to the 
gross negligence, mismanagement and want 
of ordinary precaution" of the defendants 
and their servants on board the " St Louis ;" 
that the loss to the Fabrique exceeded 
£4,230 12s. 3d., which was covered by the 
policy only to the extent of £3,045 15s. ; 
that on the 4th of August, 1843, plaintiffs 
paid the latter sum to the cure* (priest) and 
the marguHlier en charge (churchwarden) of 
the parish, who by act of the same day 
acknowledged receipt thereof by the same 
act assigning to plaintiff " all right, title, 
interest, property claim and demand what 
soever," to extent of said sum, which they, 
the curl and marguillier, or the parish, could 
have or be supposed to have against the 
owners of the " St. Louis " as the originators 
of the fire which had caused the loss and 
damage ; that the assignment was duly noti- 
fied to defendants; that by means of the 
premises and through the gross negligence, 
mismanagement and the want of proper pre- 
caution of the defendants and their servants 
the plaintiffs had sustained damage to the 
amount of £3,045 15s. ; conclusions accord- 
ingly. 

The defendants severally pleaded the gen- 
eral issue only. On the 26th January, 1846, 

UL.C.B.223. 
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the Queen's Bench, Montreal, conduit um! 
the defendants, jointly and severally, to pay 
said £3,045 15a., with interest from service 
of process, and costs. 

The defendants appealed severally to the 
provincial Court of Appeals- Tliuir reasons 
of appeal were nearly alike, the chief of them 
being, substantially, as follows: That plain- 
tiffs had no right to their action, because by 
their act of incorporation they were pro- 
hibited from entering into certain contracts 
and acquiring property, except for the pur- 
poses therein specified : by the common law 
of Lower Canada the payment of the loss by 
the insurers gives them no right of action 
against the wrongdoers ; such payment 
creates no subrogation legal, or plena jure t in 
favor of the insurers ; in order to create such 
substitution or subrogation there must be 
express stipulation, ami the validity of this 
may always be questioned; that the act of 
the 4th of August, 1843, by the cur£ and one 
marguillier was not valid ; there ought to 
have been consent in it by the parish in 
general, ordinary, assembly, or by all the 
marguilliers as a body ; that the act of the 
4th August involved no subrogation ; that 
the act assigned only a part of the loss, the 
damage was indivisible ; the act was void* 

On the 10th of March, IS4G, the Court of 
Appeals reversed the judgment of the Queen's 
Bench, Montreal, and dismissed the insur- 
ance company's action. ■ Considering " (says 
its judgment) " that the declaration of re- 
spondents, as the same is worded, imports a 
demand of damages by plaintiffs in their 
own right as insurers, and not as assignees 
of the Fabriipx of the parish of Boncherville, 
and considering that the respondents, by 
reason of any of their allegations, had not 
and have not, in their own right as insurers, 
any legal cause of action against the appel- 
lants; considering that said declaration doth 
not contain the requisite allegations to sus- 
tain an action for damages by the respond- 
ents as assignees as aforesaid, and doth not 
allege or show that damage to any amount 
was due to the said Fibriyw, which might 
or could be made the subject of an assign- 
ment from the FabritfUti to the respondents, 
nor that the right to such damages and the 
recovery thereof in course of law was after- 



wards by the Fhbriqw legally assigned to the 
respon dents, whereby the respondents might 
or could demand the said damages as having 
become vested with the same in right of the 
said Fhbri<fu*\ but, on the contrary, the dam- 
ago demanded is expressly said to be dam- 
age done to the respond en ta as insurers; 
and considering that it doth not ap- 
pear that the said assignment was 
made by persons legally competent to 
make the same, and that .-aid assignment 
was made of a part only of the damages 
which the Fahrifpit' claimed to have right to 
have by reason of the loss therein men- 
tioned ; considering, therefore , that plaintiffs* 
declaration doth not set forth a legal cause 
of action against the appellants; considering 
also that no subrogation of the respondents 
into the rights of the said Fahrique in what 
respects the damage in question in this 
cause was alleged or proved in the Court be- 
low, as supposed by the judgment of that 
Court, etc," 

Upon appeal to the Privy Council this 
judgment was reversed and the judgment of 
the original Court confirmed, on the 22nd of 
February, 1&5I. Baron Parke delivered the 
judgment, stating, firstly, the nature of the 
action and of the judgments of the Courts 
below, and after wards sayingj among other 
things : "The (ire is satisfactorily shown to 
have been communicated by the sparks from 
the steamboat; there was no grille (grating) 
on the lop"of the funnelj and that measure of 
precaution ought to have been taken, con- 
sidering the light wood used for fuel on board 
the boat. The Fairriqit*' could have recovered 
against the defendants. The question is 
whether plaintiifs can recover in their right, 
and upon a declaration framed as this is. 
The objections to their recovering are, first, 
il \ at tl j e tied a rat i on I m i lortod a d emand i n 
the right of the plaintiffs as insurers, in which 
character they have uo right of action; 
secondly, that if it Imported right, as assignees 
of the Ftibriijut , the title to sue in that char- 
acter was not suthcienUy alleged, nor did it 
appear to \m made by parties competent to 
convey ; and, thirdly, that no subrogation of 
the plain tilfs was alleged or proved. The de- 
claration is substantially g«-x)d. It disclose 
a derivative title in the plaintiffs, under the 
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Fabrique, and claims a definite portion of the 
damages which the Fabrique was entitled to, 
and shows that those damages were sus- 
tained by the neglect of the defendants. The 
plaintiffs do not sue in their own right. The 
first reason for the reversal of the judgment 
therefore fails. The other objections are 
more important If the title under which 
plaintiffs sue is considered merely as an 
assignment, or cession transport, there are 
difficulties—for the curg and marguillier 
alone could not sell or convey, and title un- 
der cure" and one marguillier would be bad. 
But the plaintiffs do not so shape their claim, 
either on the face of their declaration or in 
proof. They insist that they were duly sub- 
rogated, and an act of subrogation by one 
who could give a discharge is valid, though 
an assignment otherwise would not be valid, 
and they say that although subrogated only 
for part of the damages, they have a right to 
recover that part in the present action. We 
are of opinion that plaintiffs are right in all 
these propositions. The counsel for the 
plaintiffs admit that they did not fall within 
the description of persons who are subrogated 
by operation of law without requisition to or 
convention with the creditors, nor strictly to 
the class of co-obligors or sureties to whom 
Pothier ascribes the right of requiring the 
creditor, when they pay the debt for which 
they are jointly bound or responsible to him, 
either to subrogate or discharge them ; but 
the plaintiffs contended that an assurer by a 
policy is clearly within the equity of the rule, 
and has a similar right to require a subroga- 
tion at the time of the payment of the loss. 
The authorities cited seem to us to establish 
that position. They are Alauzet, p. 384; 
Pardessus, Dr. Comm., No. 595; Toullier, 
vol xi, No. 175 ; Pothier, Assurance, No. 161 ; 
Emerigon, ch. 12, sec. 14. These authorities 
are so consistent with justice, and founded 
upon so equitable a principle, that we have 
no difficulty in adopting them, and we do 
not think that any of them are shown to have 
been derived (as was suggested in argument) 
from the Code Napoleon, which is not in 
force in Canada. Assuming, then, that it is 
the old law of France that an assurer may 
upon payment require to be subrogated, 
other objections remain to be answered. 



First, it is said that the acU upon which 
plaintiffs rely was not a subrogation, but a 
cession transport This objection is answered 
by the authority from Toullier, vol. vii, who 
states that if the transaction be a subroga- 
tion, it is immaterial whether the creditor 
uses the term subrogation or cession in the 
act itself. Another objection is that the 
cure" and one marguillier alone could not 
make a valid subrogation. That they could 
not by an ordinary sale cede or assign pro- 
perty of the church is beyond dispute. But 
the margmUier en charge may give a legal 
discharge for a debt due to the Fabrique paid, 
and if the money cannot be received except 
under the equitable obligation of subrogating 
the insurers, as we think it cannot, it follows 
that there must be incidentally a power in 
one authorized to receive to execute, on re- 
quest, an instrument of subrogation. One 
other point is to be disposed of: whether the 
plaintiffs, who sue as being subrogated to a 
part of the claim for damages (namely, so 
much as they paid), can sue without joining 
the Fabrique as co-plaintiff? It seems rea- 
sonable that the defendants, quasi debtors, 
should not be liable to several actions by 
reason of the adoption of the equitable pro- 
position that the insurers have a right to be 
subrogated. Toullier, tit. 3, art 120, says 
that the debtor has a right to require all to 
be united ; but it appears to us to be clear 
that this defence is not available under the 
general issue." 

London & N. W. R. Co. v. Olyn 1 was a case 
of carriers insuring il goods their own and in 
trust as carriers," £15,000. The plaintiffs de- 
clared that certain goods " of plaintiffs, in 
trust, as carriers, in said warehouse, had 
been destroyed by fire, whereby plaintiffs 
sustained a loss on said goods to amount of 
£15,000." Plea, that plaintiff* did not suffer 
any damage or loss upon said goods. The 
policy read that the company defendant 
should make good to "the assured" all 
damage and loss *hich "the assured" shall 
suffer, etc. Person insuring so as trus- 
tee bound in equity to act as such, whether 
or no the persons beneficially interested 

1 1 Ell. k Ell„ A. D. 1869, in the Q. B. 
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knew of or assented to the insurance. Pe T 
Wight man, J. 

Even in England it aeema, from what 
Crompton, J., said, that insured (in such 
case after loss and payment received by 
them) could not be sued at law by the own- 
ers of the goods, unless the latter had some 
stronger claim than the mere equitable 
right which would thus accrue to them ; for in- 
stance, unless a settlement of the trust ac- 
counts between the parties had been, as in 
Roper v. Holland, 3 Ad. & El. 

Waters v. The Monarch I Co., 5 E. & B., con- 
firmed. The plaintiffs were warehousemen, 
and therefore not insurers ; yet they did in- 
sure, and recovered value of all insured. 

Yet he says that by art 1382 C. C. the in- 
surer, in the absence of any subrogation, 
can sue auteur du sinistre, but in this last 
case the plaintiff will have all the burden of 
proving faute. (Cassn. 22nd Dec, 1852,) If 
in France so, not so in Lower Canada. Q. F. 
I. Co. v. MoUon. But it is clear that even 
though the policy contain no stipulation for 
subrogation, subrogation may be conceded 
by the insured, on his getting paid. 

CHAPTER XVIII. 

Of Return of Premium, Recovery of Losses 

Improperly Paid, Adjustment and 

Damages. 

i 317. The Premium. 

Art. 2469 of the Civil Code of Quebec says : 
•'The consideration or price which the in- 
sured obliges himself to pay for the insur- 
ance is called the premium. It does not be- 
long to the insurer until the risk begins, 
whether he has received it or not" 
§ 318. No return of premium where risk is 
entire. 

According to the general principles of in- 
surance, whenever the risk to be run is en- 
tire, there is no return of premium, though 
the contract should cease and determine the 
next day after ite commencement. This 
rule applies to insurances against fire, which 
generally are made for one entire and con- 
nected portion of time, which cannot be 
severed; and therefore if the property in- 
sured should be destroyed by fire, arising 
from the act of a foreign enemy, the very 



day after the commencement of the policy, 
though the under writers would be discharged, 
yet there can be no apportionment or return 
of premium. Park, a 23. 

Even if the insured have no interest, yet it 
would appear that he cannot recover back 
the premium after having had the chance of 
obtaining from the generosity of the insurers 
the sum insured. 

Shaw says that in the United States the 
general rule is that if the risk be entire, and 
the policy has attached even for a day, there 
shall be no return of premium, but if the 
risk has never begun from any cause what- 
ever, except the fraud of the insured, the 
premium may be recovered. 1 

$ 319. WJiere there has been fraud on part of 
insured. 

Where the risk never commenced, if the 
assured have been guilty of fraud, there can 
be no return. 

There is do restitution of premium where 
the assured aggravates the risks of assurer, 
and thereby discharges him. No. 118, p. 
102, Diet du Cout Comm. 

§ 320. Misrepresentation. 

Where a policy is avoided by misrepre- 
sentation, not fraudulent, assured is entitled 
to return of the premium, and the policy is 
conclusive evidence of the receipt of the 
premium by the insurer. Anderson v. Thorn- 
ton, 8 Exch., A. D. 1852. 

Where fraudulent misrepresentations are 
pleaded avoiding the policy, the plea is 
good, though return of premium be not 
offered. Blaeser v. Milwaukee M. MuL Ins. 
Co., 19 Am. R. 

'i 321. Cases where loss paid may be recovered 
back. 
If, after loss has been paid, the insurers 
discover that there was fraud in the original 
contract, or that there were circumstances 
attending the loss which, if known at the 
time the loss was claimed and paid, would 
have justified their resisting the demand, 
they may, it appears, maintain an action 

1 Anderson et al v. Thornton, 1853, 8 W. Hurist. & 
Gordon. Where risk (marine) never attached, if no 
fraud be, assured is entitled to return of premium as 
money had and received. The polioy is conclusive of 
the receipt of the premium by the insurer. 



THE LEGAL NEWS. 



247 



for money had and received to their use, to 
recover back the sum improperly demanded 
and paid; but if at the time they paid the 
money they knew, or might upon inquiry 
have been informed of the grounds upon 
which they could have resisted the claim* 
they cannot afterwards recover it back, for 
this would open a door to infinite litigation. 
It seems too, as Mr. Sergeant Marshall con- 
ceives, 1 that even after the insured has re- 
covered the loss by process of law, the insur- 
ers receive intelligence of fraud which they 
could not possibly have known whilst the 
suit was depending, they may in that case 
maintain an action to recover back the 
money. 3 If money be actually paid, it can- 
not be recovered back without proof of 
fraud, but a promise to pay, as by an adjust- 
ment, is not binding, unless founded on a 
previous liability. Herbert v. Champion, 1 
Camp. 134. 

These observations, though applied by the 
learned sergeant to marine insurances, ap- 
pear to be equally applicable in principle to 
insurance against fire. 

Adjustment under a policy if by error 
(money not paid) may be corrected. Herbert 
v. Champion, 1 Camp. If the money be paid) 
unless there be fraud, it cannot be recovered 
back in England. lb. 

If the underwriter pays a loss on a policy, 
and afterwards finds that a warranty was 
not complied with, he may recover back the 
money paid. 1 Term R. 343. 

% 322. Actions of damages. 

An insurance company after fire at in- 
sured's factory resisted paying, accumu- 
lating law process after law process against as- 
sured, whereby he was prevented getting pos- 
session of his machinery in so far as saved, 
and lost chance .to sell it, or to set to work 
again. The insurers, after the fire, took the 
sauvetage into their possession, putting part 
of it into a locked place. The insurers 
were held liable for damages to some of 
the things so taken by insurers into their 
possession— -26,000 francs ; also for procedures 
abusive*, 5,000 frs., besides insurance money. 

1 2 Marsh. 740; Bilbie v. Lumlev, 2 East 469. 
3 Smerigon, chap, iv, g. 6. 



The insurance company contended that, as 
to damages, 5,000 francs, it could not be 
made pay them, the only damages for retard 
to pay money being the interest But it 
was held that damages had been lawfully 
allowed. Cour de Cassation, 13th January, 
1873, p. 148 J. du Pal. of 1873. This is called 
jurisprudence constante by the Reporters, As 
to the damages for depreciation, they were 
allowed, too, though the assuri allowed the 
company to take possession. It was held 
that a mandat tacite had been by the assured 
to insurers, and that the latter had to veilkr* 
Yet the mandat was not salariS. 
[The End.] 



INSOL VENT NOTWES, ETC. 
Quebec Official Gazette, June 27. 
Judicial Abandonment*. 
David Courchene, trader, PAvenir, Jane 23. 

Curators appointed. 
Be Hormidas Barrierc— Bilodeau <fc Rcnaud, Mont- 
real, joint ourator, June 10. 

Re Joseph Daigneau.— Bilodeau k Renaud.MontreaJ, 
joint curator, June 10. 

Re Bernadin Desbiens, trader, H6bertville.— H. A- 
Bedard, Quebec, ourator, June 17. 

Re T. A. Duval & Co.— Bilodeau & Renaud, Mont- 
real, joint ourator, June 20. 

Re Henry Gardner .trader, St. Ferdinand d 'Halifax.— 
H. A. Bedard, Quebec, curator, June 23. 

Re Adllard Gravel.— C. Desmarteau, Montreal, 
ourator, June 23. 

Re H. B. Laflour, Ste. Adele.— Kent <fe Turootte, 
Montreal, joint curator, June 18. 

Re Ida F. Tenney, Montreal.— A. F. Stevenson, 
Montreal, ourator, June 23. 

Dividend*. 

Re J. Bte. Adam.— First dividend, payable July 16 
C. Desmarteau, Montreal, ourator. 

Re F. Barbeau, Montreal.— First and final dividend, 
payable July 15, Kent «fc Turcotte, Montreal, joint 
curator* 

Re Francois Bourgoing, trader, Tadoussac.— First 
and final dividend, payable July J 3, N. Matte, Quebec, 
ourator. 

Re Nas. Caron, trader, Fraserville.'-First and final 
dividend, payable July 14, H. A. Bedard, Quebec, 
curator. % 

Re Alfred Corbeilloi trader, Salaberry de Valley- 
field.— Dividend payable on proceeds of immovables, 
R. S. Joron, Salaberry de Valleyfield, curator. 

Re Napoleon Desjardins, baker, Pointe au Pic, Mal- 
baie.— First and final dividend, payable July 13, N. 
Matte, Queboc, ourator. 

Re Dame Alice Wesley, (A. Rae).— First dividend, 
payable July 14, H. T. Cholette, Montreal, curator. 

Re Napoleon Dubuc.'St. Isidore*— First dividend, 
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payable July tfr Kent 4 Turcotte, Montreal, joint 
curator, 

^ Damu *fc Lortic, tl£ be rt villa,— First and final 
dividend, payable July 11, H, A, Bedard, Quebec, 
curator, 

/fr Joseph A, Gendmn.— First and final dividend, 
payable July 8, R, Stuart, Montreal, curator. 

Re D. Gin*ras, Sto, Angelc— First and final dm- 
dend, payable July 15, A. Girard, Montreal, curator. 

Re N. Qtrouard, St, Guillaume.— First and final 
dividend, payable July 15, Kent ,fc TureoCte, Montreal* 
joint curator. 

Re Jeremie Joanctte.— First dividend, payable July 
15, C. Dcamartoau, Montreal, curator. 

Re Honuisdas liatour. — First and final dividend, 
payable July h\ G. Desmurleati, Montreal, curator, 

Re Joseph Lenorapto, Ste, Mo ni que.— First and final 
dividend, payable July 10, Bilodenu A Reuauu", Mont- 
real , joint curator. 

Re Nap- T^trcault, jr.— First dividend, payable July 
Ifl,C Desmarteau, Montreal, curator, 

^fZ. Turd eon , Montreal,— First dividend, payable 
July 15, Kent k Turootte* Montreal, joint curator. 
Minutes truntf 'erred- 

Minutes of late P. P. S. Bert rand, N.P., parish of 
SU Mathias, transferred to E. P. Bcrtraad, N,P., 
Cfaambly Basin- 

Separation at to Property. 

Mary Ann Goodfoliow Vfl, John David Boyce, trader, 
Luchute, June 22. 

.Jeanne: to Laud on vs. Gabriel Lewis, trader* Mont- 
real, June H. 

Qmbcc Official Oazette r Jniy 4, 
Judicial Abandonment** 

John Otto Osier, Quebec, June 26. 

Joseph C. Lapointe, trader, St. Jerflme, June ft 
Cwratur* ap&ointtd* 

/^aialvlna Iluberdewult (0. Luwoureux A Co.), 
Ooati cook,— C - M i I Li er and J . J . G r i fli th , Sh erbrookc, 
joint ouratori June 27, 

Re Berti k Tun range au, Quebec,— D. Arcand, Que- 
bec, curator, June 30, 

Re 0. Xiowis & Co.i wholesale importer*,— A. W. 
Stevenson , Montreal, eurator T June 30. 

Re James Millar.-MUIier it Griffith, Sherbrooke, 
joint curator, June 23. 

Be Robert Price, -Millicr & Griffith, Sherbrooke, 
joint curator, June 23, 

Re Radford Bros- St Co., Montreal.— C, R, Black, 
Montreal t curator, July 2. 

Re E, W. Tobin, Brouipton Fulla. — Royer A fiurruge, 
SherbrxKike, joint curator, Juno 27. 
rtividmd** 

Re .Arpia & Bergeron,— First and final dividend, 
payable July 21, 0. Desmarteau, Montreal, curator. 

Re Francois (judbout, jr -, BU Aimc, -First dividend, 
payable July 30, A. A. Taiilon, Sord, curator. 

Rt Pierre Avila Gouin, hardware merchant, Three 
Rivera.— Third and final dividend tile), payable July 
13, John Hyde, Montreal, curator. 

Re Kelly Bros., Joliette*— Slrst and final dividend, 
on proceeds of immovable, payable (to mortgage 
creditors only) July #>. Kent k Turootte, Montreal, 
joint eurator. 

Re Lonergan Brothers, Montreal.— First and final 



dividend, payable July 20, A. L*marche and 1- &- 
Olivier, Montreal, joint curator. 

J?e Joseph Mass/-, Three Rivers.— Dividend, payable 
July 20 T C- Dimmer teau, Montreal, c u rater - 

Rr Pierre Rhea u me ►— Fir* t and final dividend, pay- 
able July 18, A. Lemlcux, Levis, curator, 

& ?, SicoUe,— First dividend, payable July 22, C. 
Desmurteau* Montreal, eurator. 

Quebec 03rini Gazette, JbJ* *t 
Jmlieial Afrtindnnmertt*, 

F. M, Dccheao A tils, dry goods merchants, Quebec, 
July 7. 

Jos. Melocbe, MontebeHo, June 27. 

Quad Hon A Lamoureux, Cooticook, July 2. 
Curator* ApjKttntrd* 

AV G audi a* Bornier.— C» Dcsniarteaur Montreal i 
curator, July 4, 

Re David Qourchesue, rAvcnir,— Kent A Tureotte, 
Montreal, Joint curator, July & 

Re Hubert La rose, Montreal,— Kent k Tureatte 
Montreal, joint curator, July 7. 

Re Na-pol&m Lerum, Montreal,— Kent ,t Turcot tt, 
Montreal, joint curator, July 3. 

Re Rocu Lauion, bote I- keeper, —L. G, G, tllllililii. 
Montreal, curator, June 26- 

Rr: Joseph M cloche i MonEebello,— L. Q. G, Beliveau, 
Montreal, curator, July 6. 

DitHtiendt* 

Rr J. B, Can tin H o^— First and final dividend, pay- 
able July 28, C, E. L. Desau Inters, Montreal, curator. 

Rf Kticnne Beauchemini— Second and final dividend, 
payable Jaly 31, 0, Milot, Ste, M unique (Nieolet 
couuty) eurator. 

Re Amedec Gannon, Riviere Ouelle. — First and final 
dividend, payable July 27, N. Matte, Quebec, curator, 

Rt F, X. Lamer.— First dividend, payable July 3> f 
Bilodeau Jfc Uenaud. Montreal, joint eurator, 

i?f L. II. Minean, Louise villa,— First aud fiaal divi- 
dend on proceeds of lot 770, payable (to mortgage 
creditor* only} July 30, Kent & Turcotte, Montr ed, 
joint curator. 

Re. Joseph Noel, junk dealer, Quebec,— Final divi- 
dend, payable July 27, N. Matte, Quebec, curator, 

Re Ah&UoD Thou in.— First dividend, t*ayabte Jat> 
19, BilodeauA Renaud, Montreal, joint curaior, 

Re J. K, Turgeon, Sherbrooke,— First and finat diri 
dend, payable J nly 3K, E. A. Bedard, Quebec, curator. 
Appointment. 

M. Lavoie, N. P,, and C. (4. Beau loin, to ba joict 
registrar tor the registration division of tbo county of 
Joliette. 

Qrubtc ffflcial Qaxtttc, JttljflS. 
Judicial Abandfmmentt. 

William Francis Bower, trader, Malbaie, June 3fT. 

Craig k t Sons, electrician*, Montreal, July UK 

Dame D, A. Blais, 8t Moi^e, Rimouski, July 13. 

Maclean, Shaw ,t Co, furriers, Montreal, J uJy In. 

Antoine Fauuet, trader, Quebec* July 13. 
Oiiratt.tr* A FtpointetL 

Re L. E. J. Dion, Montreal.— Kent k Turcotte, 
Montreal, joint curator, July 11. 

Re Alphonse iiaboury, Montreal.— Kant k TurceU c 
Montreal, joint oarator, July U, 

He Joseph C. Lapointc, trader, St. Jerome*— bz* 
marche & Olivier, Montreal, joint eurator, July 13. 
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Mr. Uttley, in the Law Journal, refers to a 
trial for bigamy at the Manchester Assizes, 
in which a case of hardship against the 
prisoner was felt to exist under the law. " Ac- 
cording to the present state of the law," he 
says, " a man who is being tried for bigamy 
must prove, if possible, that he has not heard 
of his first wife for a period of seven years, 
or else that he has reason to believe she was 
dead, before he married a second time. Curi- 
ously enough, however, the law will not per- 
mit him to give evidence himself, nor yet 
allow him to call his wife as a witness for 
himself. This is, of course, an undoubted 
hardship on a prisoner if innocent, and well 
merited the strictures of the learned judge. 
It appeared that a dogger was charged with 
bigamy, and to the woman with whom the 
bigamous marriage was celebrated the pri- 
soner represented that he was a widower, 
that his wife had been dead nine years. The 
supposed wife subsequently learned that his 
real wife was living, and she gave informa- 
tion to the police. Counsel for the prosecu- 
tion pointed out that if a prisoner had never 
heard of his wife for a period of seven years, 
or had reason to believe that she was dead 
when he went through the marriage cere- 
mony, then the existing law demanded that 
on the prosecution should rest the onus of 
proof that he knew she was alive at the time. 
The judge asked how the prisoner was to 
prove what the law said he had to prove 
when he was not entitled to give evidence 
nor allowed to call his wife. Counsel for the 
prisoner naturally pointed out that it was an 
extreme hardship, that while the burden of 
proof rested on the prisoner, he could neither 
be put in the witness-box nor call his wife. 
The judge agreed that the prisoner was 
under a hardship, and said it was due to a 
shocking and barbarous state of the law. He 
hoped the law would soon be altered, but 
meanwhile they must act in accordance with 
it The prisoner was found guilty, and sen- 



tenced to a term of imprisonment. Mean- 
while, it is to be hoped the suggested altera- 
tion will be carried out." 



At the recent Bedford Assizes, a prisoner 
on his trial for rape, after giving evidence 
himself in denial of the charge, under the 
Criminal Law Amendment Act, 1885, pro- 
posed to call one of the jurors as a witness 
to his character. Mr. Justice Williams de- 
clined to allow the juror to be sworn, but 
said that he might give his fellow-jurors the 
benefit of his knowledge in deliberating on 
the verdict, and thiB having been done, the 
jury acquitted the prisoner. The London 
Law Journal doubts whether the course pur- 
sued on this occasion was in accordance 
with precedent " It appears," says our con- 
temporary, " to be a settled rule (see ' Best 
on Evidence/ 7th edit p. 193) that a jury- 
man may be a witness for either of the 
parties to a cause which he is trying, and ' it 
is essential that this should be so, as other- 
wise persons in possession of valuable evi- 
dence would be excluded if placed on the 
jury panel, and might even be fraudulently 
placed there for the purpose of excluding 
their testimony.' It is said, too, (see 'Starkie 
on Evidence/ 3rd edit. p. 542), that if a 
juror know any facts material to the issue 
he ought to be sworn as a witness, and if he 
privately state such facts, it will be ground 
of motion for a new trial. The rule was ap- 
plied to a criminal trial in Regina v. Rosser, 
7 C. & P. 648 ; and though we can find no 
instance of its being applied to a witness 
merely to character, we cannot but think 
that it ought to be applied to such a witness, 
on the ground that the test of cross-exami- 
nation cannot be properly employed to testi- 
mony privately given in the jury-box. It is 
true, no doubt, that witnesses to character 
are seldom cross-examined) but their liabili- 
ty to cross-examination is undoubted. More- 
over, if evidence as to character be given 
privately in the jury-box, there will not" be 
the same facility for the prosecution, under 
6 & 7 Wm, IV. c 111, giving evidence, if 
they should happen to possess it, that the 
prisoner has been previously convicted of 
felony." 
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BENCH AND BAR 

A " Practising Barrister" writes to the Lon- 
don Law Journai, mm plaining bitterly of 
interruptions of counsel. He says i — 

u When I was called to the bar, over 
twenty years ago, it was the custom for the 
bar to talk and the bench to listen. We 
have changed all that, and it is now the cus- 
tom for the bench to talk and for the bar to 
listen. < 

" In these days counsel are not even usual- 
ly allowed, when they are arguing in banco, 
to state their case, but it is extracted from 
them by cross-examination, with the result 
that what would be a clear, consistent state- 
ment is rendered too often confused, while 
important matters are kept in. the back- 
ground, and those which are quite unim- 
portant are dragged prominently forward. 

" Can anything be more deplorable than 
the scene _ which constantly takes place in 
Appeal Court I, where it frequently happens 
that counsel, having carefully got up their 
arguments, are not allowed to deliver them? 
"To use sporting language, it is an even 
chance that at any moment one judge will 
be talking, it is a six to one chance that two 
will be talking, while it would be practically 
safe to bet fifty to one that all three judges 
are talking together. 

"I only mention this Court as affording 
the most flagrant instance ; but this degra- 
dation of manners has unhappily spread to 
nearly all the Courts that sit in banco. 

"Such scenes as take place now would 
have been impossible twenty or thirty years 
ago, when four judges usually sat together, 
in grave, dignified, courteous silence, care- 
fully considering the arguments addressed 
to them, and no more capable of rudely or 
unnecessarily interrupting counsel than they 
would be capable of such conduct towards 
any other gentleman who was speaking to 
them. 

" I am not one of those who think that the 
judges of to-day are inferior to the judges of 
old times; and I look upon the incessant 
talking which takes place on the bench as a 
bad habit which has spread from one judge 
to another. 
" I am, however, convinced that the fact 



that an enormous number of cases are ovsf* 
ruled is due to the habit which judges bav* 
got into of forming a hasty conclusion, sam<v 
times without having given counsel a chant* 
of properly stating the case ; that instead of 
listening to counsel they spend their time in 
talking and arguing themselves, and that 
they frequently snub and brow-beat counsel, 
who are as able as themselves, and frequent- 
ly decide cases without giving counsel an 
opportunity of addressing a real argument 
to them. I write this letter not with the 
mere intention of finding fault* but in the 
hope that the bench will learn from your 
columns what is the feeling of the bar on the 
subject, and that they will take to heart the 
lesson that it would be a great saving of 
time, and conducive to decency, propriety, 
and justice, if the bench would learn to listen 
and would cease talking/' 



COUR BE CIRCUIT. 

Montreal, 6 avril 1891. 
Coram Pagnublo, J. 
Lefebvbh v. Paquin et Paquin, opposant 
Opposition— Art*. 588a, 664, C P, C 
Juge:— Qikj les articles 588 a e* 664 du Code 
de Procedure Civile ne JappUquent pas & 
un Hers qvifai opposition a la vente de ses 
bims meubles, mais seulement ova parties 
qui sont dijd dans la cause. 
(p.i>.) 



PROBATE, DIVORCE AND ADMIRALTY 

DIVISION. 

i 

London, June 21. 
Lawrence v. La whence (otherwise Ambeby.) 
Contempt of Court—Report of Case heard ' in 
Camera, 1 

In this case there were two motions by the 
respondent to attach the responsible editors 
of two country newspapers for reporting the 
result of a suit for nullity heard in camera. 

Jeune, J., refused both applications. Al- 
though cases of this kind, if mentioned in 
print, should be referred to in the barest 
possible way the publication of the result 
might be desirable. These two paragraphs 
were merely the result slightly expanded. 
Whether in good or bad taste was not the 
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question. If any part of what transpired in 
camerd had been published, that would have 
been a gross contempt of Court Under all 
the circumstances, the apologies tendered by 
counsel would be accepted and the motions 
dismissed, but without costs. 



THE NEW SYSTEM OF LEGAL EDUCA- 
TION. 
The Council of Legal Education have, in 
their new scheme, made alterations in the 
system of instruction and examination of 
those who wish to be called to the bar which 
we do not hesitate to say are of the greatest 
importance. The scheme, in fact, forms a 
new departure in the study of English law, 
the consequences of which it is difficult to 
foresee. We do not here desire to consider 
whether the new system will have the effect 
of making the instruction of the students 
more thorough, or whether more will in the 
future avail themselves of the lectures and 
classes of the readers and assistant-readers 
than in the past resorted to the lectures of 
the professors, though this is a matter of con- 
siderable moment. What we wish to point 
out is that the council have, for the purposes 
of study and examination for call to the bar, 
adopted a classification of English law which, 
so far as we know, has never been adopted 
before, and which certainly is not the one 
used for practical purposes by practition- 
ers in the Courts of this country. The subjects 
oflegal instruction are, under the new scheme 
(see the new ' Consolidated Regulations/ par. 
28), divided into three heads— viz. (1) Roman 
law and jurisprudence and international law, 
public and private; (2) constitutional law 
and legal history; (3) English law and 
equity. The latter subject is divided into 
five subsections, which are (a) law of persons, 
including marriage and divorce, infancy, 
lunacy, and corporations ; (6) law of real and 
personal property and conveyancing, includ- 
ing trusts, mortgages, administration of assets 
on death, on dissolution of partnerships, on 
winding up of companies, and in bankruptcy, 
and practical instructions in the preparation 
of deeds, wills, and contracts; (c) law of 
obligations, including contracts, torts, allied I 
subjects (implied or guoji-contractsXestoppel, | 



Ac., and commercial law, with especial re- 
ference to mercantile documents in daily use, 
which should be shown and explained ; (d) 
civil procedure, including evidence ; (e) crimi- 
nal law and procedure. It is intended by 
the council that readers and assistant-readers 
should be appointed in these subjects and 
examinations conducted on these lines. 

It will be seen that under this classifica- 
tion the body of English law and equity is 
to be treated of in four main heads ; (1) the 
law of persons, (2) the law of property} (3) 
the law of obligations, and (4) procedure. 
This corresponds with the division of Roman 
law in the Institutes of Gains and Justinian 
into (1) jus personarum, (2) jusrerum (subdi- 
vided into (a) jura in rem, and (6) jura in 
personam), and (3) jus actionum. Now, un- 
doubtedly, for a useful study of any body of 
law some systematic division of the subject- 
matter is essential, and the division adopted 
by the Roman institutional writers was a good 
one, and useful for an intelligent appreciation 
of the principles of the corpus juris. It has, 
however, been demonstrated that it was not 
a strictly logical division nor strictly adher- 
ed to by the Roman jurists themselves. (See 
Austin on 'Jurisprudence,* lectures xl. xli. 
xliii.) But whatever the merits or demerits 
of the Roman classification of law may be, it 
has never, so far as we know, been applied to 
the practical study of English law, which is 
not founded on the civil law, and does not 
naturally fall into the same divisions. Eng- 
lish law has been usually studied in what 
may be called its natural divisions— that is, 
according to its sources and to the main divi- 
sions which obtain in actual practice. These 
are well known to be— we must apologize for 
stating them— common law, the law of real 
and personal property and conveyancing, 
equity, and ecclesiastical law (including pro- 
bate and divorce). The leading text-books, 
not only for students, but also for practical 
purposes, have been written with reference 
to this system of classification, which has 
also been used in examinations for the bar 
and in examinations for admission as solici- 
tors by the Incorporated Law Society. The 
Council of Legal Education propose to drop 
the old classification and introduce a new 
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one. They create a now head of English law 
—the 1ft w of persona— and leave out of con- 
Bide ration equity as a separate field of study, 
it heing intended, we presume, that the 
student should acquire its principles inci- 
dentally in his study of the law of persons, 
the law of property," and the law of obliga- 
tions. 

Looked at from the point of view of juris- 
prudence, there is no doubt that the old classi- 
fication of English lavs is not strictly logical 
or scientific Yet, as we submit, it is far more 
convenient for the practising lawyer, which is 
what the student aims at becoming, than 
any new system that can be devised, because 
it corresponds with the divisions into which 
the law of this country has naturally fallen. 
With the adoption of a new and artificial 
system founded on Roman law the value of 
many of the present text-hooks for students 
will be more or less destroyed ; and we doubt 
if it will be possible to find competent teach- 
ers of such a subject as l the law of person * 
which comprehends what must seem to the 
English lawyer the heterogeneous topics of 
marriage and divorce, infancy, lunacy, and 
corporations. The new departure of the 
Council of Jjegal Education is a bold step ; 
and, even though it may be a theoretical im- 
provement, we venture to doubt if it will 
commend itself to practical lawyers.— Law 
Journal t (London), 



CAPITAL PUNISHMENT AMONG THE 

JEWS. 

In a work on the * Criminal Code of the 
Jews/ Mr. Benny gives an interesting account 
of the various modes of punishment of those 
convicted under the Hebrew law of capital 
offences. In accordance with the Mosaic 
code four kinds of death were inflicted, each 
appropriate to a distinct series of crimes. 
These were stoning, strangling, burning, 
and decapitation. Nothing can be more 
absurd, says the author, than the notions 
generally current respecting the manner in 
which these punishments were carried out 
among the Jews. The stoning of the Bible 
and of the Talmud was not, as commonly 
supposed, a pell-mell casting of stones at a 
criminal; the burning had nothing what- 
ever in common with the process of consum- 



ing by fire a living person as practised by 
the Churchmen of the Middle Ages ; nor did 
the strangling bear any resemblance t»» \\w 
English method of putting criminals Lo 
death. 

The stoning to death of the Talmud was 
performed as follows i The criminal was 
conducted to an elevated place, divested of 
his attire, if a man, and then hurled to the 
ground below. The height of the emineu' 
from which he was thrown was always more 
than fifteen feet ; the higher, within certain 
limits, the better. The violence of the con- 
cussion caused cleat h by dislocating U - 
spinal cord. The elevation was not, how* 
ever, to he so high as to greatly disfigure the 
body. This was a tender point with U:e 
Jews ; man was created in God's image, and 
it was not permitted to desecrate the temple 
shaped by heaven's own hand. The first of 
the witnesses who had testified against the 
condemned man acted as executioner, in ac- 
cordance with Dent- xvii. 7. If the convict 
fell face downward, he was turned on his 
back. If he was not <juite dead, a stone, so 
heavy as to require two persons to carry it. 
was taken to the top of the eminence whence 
he had been thrown ; the second of the wit- 
nesses then hurled the stone so as to fall npon 
the culprit below. This process, however 3 
was seldom necessary; the semi-stupified 
condition of the condemned, and the height 
from which he was cast insuring, in the 
generality of eases, instant death. 

It may be well to mention, in this connec- 
tion that previous to the carrying into effect 
a sentence of death, a death draught; as it 
was called, was administered to the uo fortu- 
nate victim. This beverage was composed of 
myrrh and frankincense (fc&cma) in a cup of 
vinegar or light wine. It produced a kind of 
stupefaction, a semi-conscious condition of 
mind and body, rendering the convict in- 
different to his fate and scarcely sensible to 
pain. As soon as the culprit bad partaken of 
the stupefying draught the execution took 
place. 

A criminal sentenced to death by burning 
was executed in the following manner: A 
shallow pit some two feet deep was dug in 
the ground. In this the culprit was placed, 
standing upright Around his legs earth was 
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shovelled and battered firmly down until 
he was fixed up to his knees in the soil. 
Movement on the part of the condemned 
person was, of coarse, impossible ; but care 
was taken that the limbs should not be pain- 
fully constrained. A strong cord was now 
brought, and a very toft cloth wrapped 
around it. This was passed once round the 
offender's neck. Two men then came forward ; 
each grasped an end of the rope and pulled 
hard. Suffocation was immediate. As the 
condemned man felt the strain of the cord, 
and insensibility supervened, the lower jaw 
dropped. Into the mouth thus opened a 
lighted wick was quickly thrown. This con- 
stituted the burning. 

Decapitation was performed by the Jews 
after the fashion of the surrounding nations- 
It was considered the most humiliating, the 
most ignominious and degrading death that 
any man could suffer. It was the penalty in 
cases of assassination and deliberate murder. 
It was incurred by those who wilfully and 
wantonly slew a fellow-man with a stone 
or with an implement of stone or iron. It 
was likewise the punishment meted out to all 
persons who resided in a town the inhabi- 
tants of which had allowed themselves to be 
seduced to idolatry and paganism. 

Strangulation was a form of death by 
suffocation. It was effected as in burning. 
The culprit stood up to his knees in loose 
earth. A soft cloth containing a cord was 
wound once round his neck. The ends be- 
ing pulled in opposite directions, life was 
soon extinct This mode of death was the 
punishment of one who struck his father or 
his mother; of anyone stealing a fellow 
Israelite; of a false prophet; of an elder or 
provincial judge who taught or acted contrary 
to the decision of the Great Sanhedrin of Je- 
rusalem; and of some other crimes against 
public morals. 

These four deaths, as above described, were 
the only modes of execution in accordance 
with Hebrew law.— The Green Bag. 



ENGLISH CA USES CELEBRES. 
Rbg. v. Palmer. 
Till the middle of the present century 
strychnia was, forensically speaking, all but 



unknown. Prussic acid, antimony, opium, 
and above all, arsenic, served the purposes 
and seemed to exhaust the ingenuity of the 
poisoner, and retribution followed swiftly and 
surely in the footprints of crime. 

On the night of November 22, 1855, John 
Parsons Cook, a young gentleman of means, 
once a solicitor's clerk, but at the date in 
question only an habitirf of the turf, died sud- 
denly in convulsions at the Talbot Arms, in 
Rugeley, Staffordshire. Little more than an 
hour and a half before his death his friend, 
betting companion, and medical adviser, 
William Palmer, of Rugeley, had administer- 
ed to him two pills, which purported to be 
merely sedative, and to have been sent from 
the laboratory of another medical practition- 
er — a very old man — whom Palmer had called 
in to see the case. Cook had been ailing for 
some time. Violent vomiting had followed 
every attempt that he made to take food, and 
a few days before the 22nd he had been seiz- 
ed with an attack similar in character to, 
but less intense than, that which destroyed 
him. A number of strange circumstances 
soon came to light. It was known that Cook 
had won a considerable sum of money short- 
ly before his death at Shrewsbury races. His 
betting-book was nowhere to be found, and 
it turned out that Palmer had realized the 
winnings and applied them in part payment 
of his own debts, which were instant and 
overwhelming. Again although Cook's step- 
father, Mr. Stevens, was on the spot, Palmer 
took upon himself to order a coffin, and 
eagerly pressed forward the funeral arrange- 
ments. Suspicion was aroused. Witnesses 
were forthcoming who said that it was only 
when Cook's food was prepared under Palm- 
er's supervision that it made him sick. Men 
remembered that other persons, too, from 
whose deaths Palmer would derive pecuniary 
benefit— his brother, his wife, and at least 
one of his children — had died as mysterious- 
ly as Cook. A coroner's inquest was ordered. 
Palmer forthwith proceeded to manufacture 
most damaging evidence against himself. 
He misplaced and tried to overturn the jars 
that contained the stomach and intestines 
for chemical analysis. Although this effort 
failed, someone succeeded in slitting the skin 
of the stomach so that the larger portion of 
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the contents escaped. He attempted to bribe 
the postboy that wai to drive the jars to the 
railway station to upset the coach, and he 
induced the local postmaster to open the let- 
ter that contained the report of the experts, 
Dr. Taylor and Mr- Reos, and to acquaint 
him with its terms. He Bent presents of 
game to the coroner. These artifices produced 
the result that was to be expected, and the 
sporting surgeon of Huge ley was fully com* 
mitted for trial for the murder of John Par- 
ions Cook. Rugeley, and, indeed, Stafford* 
shire, had no doubt as to his guilt, and it was 
obvious that, If he was tried in his own 
county, the result of the trial would be a fore- 
gone conclusion. So the Legislature Inter- 
vened to protect this blackleg from his neigh* 
hours, and an Act of Parliament was passed t 
which is sometimes described as Palmer's 
Act (19 Vict. c. Hi), and which provides for 
the removal of a criminal prosecution to the 
Central Criminal Court when, for some cause 
personal to the prisoner, a fair trial cannot 
bo hud in the appropriate venae. The caute 
ctilthre of Regina v. Palmer was heard at the Old 
Bailey in the beginning of May, IS^O, before 
three Judges— Lord Chief Justice Campbell, 
Mr. Justice Cress well, and Mr. Baron Alder- 
son. It lasted for twelve days, and msulted 
in the jury unanimously finding the prisoner 
1 guilty as libelled. 1 The Attorney General 
(Sir A. E, Cockbnrn), Mr. Kdwin .lames, and 
Mr, Hudd lesion appeared for the Crown. 
Mr, Serjeants bee — vice Mr, Serjeant Wilkins, 
who was prevented by illness from conduct- 
ing the defence^Mr. Grove, Q.C., whose 
scientific knowledge was considered valuable, 
and the unfortunate Kenealey appeared for 
the prisoner. The points of legal and medical 
interest connected with this trial are almost 
innumerable. We shall deal with a few of 
them and leave our readers to grapple with 
the rest. (1 ) Rvgina v. Palmer dissipated the 
delusion thai poisoning by strychnia can be 
effected with impunity. When Dr. Taylor and 
his brother expert reported that they found 
no strychnia in the stomach of Cook, it was 
hastily assumed that this deadly alkaloid 
could not be detected, and a half-witted 
farmer in the Midlands* named Dove, 
poisoned his wife with it on the strength of 
this assumption- But the trial conclusively 



established (a) that the failure of the experts 
for the prosecution to detect strychnia was 
due to the conditions under which their ex* 
peri men La w T ere conducted ; {b) that strychnia 
does not defy chemical analysis ; and (c) that 
even if pont-mortem aj^earaTwe* prove decep- 
tive, the ttjtnptom* of poisoning by strych- 
nia are unique and cannot be confound- 
ed by the practised eye with those of general 
convulsions, epilepsy, or tetanus, whether 
traumatic or idiopathic, (2) In the course of 
his powerful speech for the defence, Mr* 
Serjeant 8hee said that he believed ' in his 
soul 1 that the prisoner was innocent ; and 
Sir Alexander Cockbnrn in his reply was, 
with less excuse, betrayed into hinting that 
he held a contrary opinion. Lord Campbell 
directed the jury to disregard both of these 
observations entirely, and to confine their 
attention to the evidence. The feather thus 
plucked from the wings of counsel has never 
been replaced, and it is not now the practice , 
even in criminal cases, for an advocate to 
tell the jury his personal opinion as to the 
merits of the issues before them. (3) Regiji-t 
% Palmer, following JZtyina v. Macnaghtrn, 
10 CL & Fin. 211-212, is an authority for the 
proposition that an expert will not be per- 
mitted to state that upon the facts proved at tfa 
trial he is of a certain opinion. But he may 
be asked what inference he as an expert 
would draw from certain facts or symptoms. 
auMxmintj tftem to he prawd. (4) In the course 
of Palmer's trial Mr. Grove was proceeding 
to cross-examine a medical student who had 
assisted at the p oaf* mortem, upon the appear* 
anees caused by strychnine poisoning, when 
one of the judges stopped him, saying, 
1 When you have here all the medical men 
in England, you had better not put such 
questions to an undergraduate of London 
University. 1 This is the nearest approach 
that we are aware of in any medico- legal 
case to the assertion by a judge of his un- 
doubted right to reject the evidence of any 
expert who appears from his own statements 
incompetent to give an opinion upon the mat- 
ter in question. Upon the histrionic features 
of this remarkable trial wo shall not dwell- 
Sir James Stephen and, iongo inttrvoMo, Mr* 
Harris have made them familiar to all 
English lawyers. But a bibliographical note 
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may be of some interest and value. The 
best report of the whole trial is the unillus- 
trated reprint from the Times. The illustrat- 
ed Times edition is curious and entertaining, 
but inaccurate. Messrs. Barnett and Buck- 
ley's shorthand notes of the evidence are 
admirable. The pamphlet literature on the 
subject fills pages in the catalogue of the 
British Museum and is written in English, 
French, German, and even Greek ! — Law 
Journal, (London). 



INSOLVENT NOTICES. ETC. 

Quebec Official Gazette, July 19. 

Curator Appointed. 

Re John Otto Osier, Bearer Steam Laundry, Quebec , 
— Ni Matte, Quebec, curator* July 14. 
Dividend*. 

Re Gha. Caron, trader, Isle Verte.— First and final 
dividend, payable Aug. 4, H. A. Bedard, Quebec, cur- 
ator. 

Re Jot. Bellavanoe, trader, St. Fabien, Rimoutki.— 
First and final dividend, payable Aug. 4. H. A. Bedard, 
Quebec, curator. 

Re Desaulniers Freres k Co., Montreal.— First divi- 
dend, payable Aug. 4> David Seath, Montreal, curator. 

Re Lindsay, Gilmour k Co., Montreal.— First divi- 
dend, payable Aug. 6, Kent k Tureotte, Montreal, 
joint curator. 

Re John Mclntyre, machinist, Montreal,— First 
dividend, payable Aug. 3, A. F. Riddell, Montreal, 
curator. 

Re J. Fraser Stuart, trader, Montreal.— First and 
final dividend, payable Aug. 3, A. F. Riddell, Mont- 
real, curator. 

Re Severe ThibaulL— First dividend, payable July 
26, Bilodeau k Renaud, Montreal, joint curator. 
Separation as to property. 

Rosalie Brulotte vs. Alexandre Broohu, trader, 
Village Lauzon, July 10. 

Aglaee Patenaude vs. Francois Xavier Mohtohamp, 
farmer, St. Constant, District of Montreal. 
Appointment. 

Auguste Ross, physician, appointed coroner for the 
district of Rimouski. 

Quebec Official Gazette, July 25. 
Judicial Abandonments, 
Hyman Levius, Waterville, July 17. 
John McLean &Co., Montreal, July 22. 
John Murison, carpenter, Montreal, June 16. 
Joseph Benoit Quevillon, Coatioook, July 2. 

Curators Appointed* 
Re Andrew Fayette Beatty, livery stable keeper, 
Stanbridge East.— M. Boyce, N. P., Bedford, ourator, 
July 16. 

Re Craig k Sons, Ste. Cunegonde.— W. A. Caldwell, 
Montreal, ourator, July 18. 



Re Perras Feinglass.— W. Radford, Montreal} our- 
ator, Feb. 7. 

Re L. Lanoie &Oo.— Bilodeau k Renaud, Montreal, 
joint ourator, July 18. 

Re Maclean, Shaw k Co., Montreal.— W. A. Cald- 
well, Montreal, ourator, July 21. 

Re John Murison.— Henry Ward, Montreal, ourator, 
June 23. 

Re Quevillon k Lamoureuz, Coatioook.— Millier & 
Griffith, Sherbrooke, joint ourator, July 18. 

Re J. Theo. Robinson, Montreal.— J. MoD. Hains, 
Montreal, ourator, July 18. 

Dividend*. 

Re Frs. Bouchard, trader, St Fllicien.— First and 
final dividend, payable Aug. 10, N. Matte, Quebec, 
ourator. 

Re J. B. Dore* k frere.— First and final dividend, 
payable Aug. 12, C. Desmarteau, Montreal, curator. 

Re C. G. Glass, Montreal.— Second k final dividend, 
payable Aug. 10, W. A. Caldwell, Montreal, ourator. 

Re E. M. Haldimand k Co., Montreal.— First and 
final dividend, payable Aug. 10, W. A. Caldwell, Mont- 
real, ourator. 

Re John Heney et al.— First and final dividend, 
payable Aug. 11, Millier k Griffith, Sherbrooke, joint 
ourator. 

Re Z. Pilon.— First and final dividend, payable Aug. 
U, C. Desmarteau, Montreal, ourator. 

Re Percy J. Thompson, Montreal, doing business 
under the name of the Henderson Manufacturing 
Company.— First and final dividend, payable Aug. 11, 
A. F. Riddell, Montreal, curator. 

Separation as to property, 

Josephine Arohambeault vs. Antoine Arohambeault, 
farmer, township of Dunham, June 3. 

Marie Gelinas vs. Joseph Begin, trader, Three Rivers, 
July 20. 

Evelyn Hovington vs. Napoleon Maher, trader, Ste. 
Croix de Tadoussac, July 9. 

Emma Langlois dite Laohapelle vs. Edouard N. 
Blackburn, Montreal, July 10. 

Quebec Official Gazette, Aug. 1. 
Judicial Abandonment. 
Elie Laohanoe, St. Praxede de Beauoe, July 23. 

Curator Appointed. 
Re Antoine Paquet, Quebec— H. A. Bedard, Quebec, 
ourator, July 28. 

Dividends. 

Re Hormidas Barriere.— First and final dividend, 
payable Aug. 11, Bilodeau k Renaud, Montreal, joint 
ourator. 

Re Mederiok Bonohard, Les Eboulements,— First and 
final dividend, payable Aug. 18, H. A. Bedard, Quebec, 
curator. 

Re Willie Burque, St. Hyacinth©.— First dividend, 
payable Aug. 7, J. O. Dion, St. Hyacinthe, curator. 

Re Cree, Scott & Co., shirt manufacturers, Montreal. 
—First dividend, payable Aug. 17, A. F. Riddell, Mont- 
real, curator. 

Re Arsene Gaudreau, Les Eboulements.— First and 
final dividend, payable Aug. 18. H. A. Bedard, Quebec, 
curator. 



2.v; 



THE LEGAL NEWS. 



H* Qmm Lu mo atactic, Quobec,— First and final 
dividend, payable Aug. 18, if. A. Bedard. Quebec, 
curator. 

fC« F. X* Lttourneau Jfe Co M Quebec— First ami 
final dividend, {I jo.), payable Aug. II, D. Aro»ad f 
Quebec, curator, 

tf* Napoleon Marin, Chicouti mi .—First and fin a 1 
dividend, payable Aug. IS, H. A, Bedard, Quebec, 
curator. 

Rc AOJutor Morisaette, Quebec.— Firat and final 
dividend, payable Aug. 18 t EL A* Bedard, Quebec, 
curator. 

Separation a* to property. 

Mary Delaney vs. John P. Seybold, trader, St 
Henry, July 20. 

Leooadie Morel vs. Octave Qitbert, contractor, Mont- 
real, July 23. 

Quebec Official Gazette, Aug, 8. 
Judicial Abandonment, 
Napoleon George Lemyre, trader, Maskinongg, July 
31. 

Curator* Appointed* 

Re H. Levins, Waterville.— Royer A Barrage, Sher- 
brooke, joint curator, Aug. 1 

Re J. B. Querillon.— Mi I lie r k Griffith, Sherbrooke, 
joint curator, Aug. 4, 

Dividends, 

Re George Bradford, Chatham.— Dividend, W. J. 
Simpson, Lachute, ourator. 

Re Aime* Dion, Ste. Barbe.— Dividend on part of 
privileged claims only, payable Aug. 15, L. Marchand, 
Valley fie Id, ourator. 

Re J. 0. Labbe" k Co., Quebec— First and final 
dividend, (19c), payable Aug. 21, D. Aroand, Quebec? 
curator. 

Re James Watkins.— First and final dividend, pay- 
able Aug. 25, J. E. Girouard, Drummondville, curator. 
Separation at to property, 

Mary Elmire Rita Labbe" vs. Louis Achille Berti, 
stationer, Quebec, July 31. 

Mane Lumina Gelinas, vs. Thomas Meroier, trader, 
Three Rivers, July 3. 

Zoo" Roy vs. Joseph Savoio, blacksmith, Plessisville, 
Aug. 1. 

Antonia Seindon vs. Louis Collard, joiner, St. Henri, 
July 80. 

Elisabeth Wilson vs. James Dick, carpenter and 
contractor, Montreal, July 21. 

Quebec Official Gazette, Aug, 15. 
Judicial Abandonment*, 
George Bert rand, trader, Montreal, Aug. 6. 
Dame Sarah Ann Cartwright, marchande publique, 
Montreal, doing business under the firm of "G. 
Lepage," Aug. 6. 

J. B. Hutohins k Co. , dealers in whitewear, Mont- 
real, Aug. 12. 

Curator* Appointed, 
Re John MoLean k Co., Montreal, A. F. Riddel], 
Montreal, curator, Aug. 11. 

Re Onesime Pauze\— Bilodeau k Ronaud, Montreal, 
joint curator, Aug. 10. 



iKuuftuiaj 

Re Dosmlmers, frere* k C\e. f M nut real, — FV-t 
dividend, payable Sept. 1, David Seait), Mm 
curator. 

fie Pierre Flcury, jr.— Fire* and final dmdead. 
pa j sble Aug. 31, Millier A Griffith, Shcrbrookc, joitu 
ourator. 

Re Remi Fort in, —First and final dividend, payablf 
Aug. 31, Millier A Griffith, Sberbroake-i joint curator* 

Ht P. Patenau'lo. — First and final dividend, payahJ* 
Sept, 5, KL H. St Pierre* Coatioook. curator. 

Re Marshall Wallace Ralston, m*oufacUiwsr. Moot- 
real.— First and final dividend, payable Aug. S. N. P. 
Martin, Montreal, curator. 

Re James S. Wilson.— Dividend, payable Aug. 31. 
J. M. M. Duff, Montreal, ourator. 

Quebec Official QveUe* Aug, 22. 
Judicial Abandonment, 

Robert J. McNally, hotel-keeper, Montreal, doing 
business under the name of R. J. McNally k- Co., 
Aug. 12. 

Curator* Appointed* 

Re George Bertrand, Montreal.— A. L. Kent and 
J. M. Marootte, Montreal, joint curator, Aug. 14. 

Re Wm. Franois Bower, Malbaie.— J. T. Tuso. Peree\ 
ourator, Aug. 10. 

Re Dame Sarah Ann Cartwright, trading at Mont- 
real, under the name of G. Lepage.— Bissett k Barry. 
Montreal, joint ourator, Aug. 14. 

Re J. B. Hutohins k Co., Montreal.— J. R. Fair. 
Montreal, curator, Aug. 19. 

Re Auguste S. Langevin, Montreal.— Kent k Tur- 
cotte, Montreal, joint ourator, Aug. 14. 

Re Offe're* Leblanc— Bilodeau k Renaud, Montreal, 
joint curator, Aug. 14. 

Re R. J. McNally k Co., Montreal.-W. A. Caldwell, 
Montreal, ourator, Aug. 19. 

Re Joseph Arthur Viau, Hull.— Neree T6treau. 
N. P., Hull, curator, Aug. 1L 

Dividend*. 

Re P. Gallery, Montreal.— First and final dividend, 
payable Sept. 7, A. W. Stevenson, Montreal, ourator. 

Re Alexander J. Morrison, Montreal.— First and 
final dividend, payable Sept. 7, W. A. Caldwell, Mont- 
real, ourator. 

Re James O'Gorman.— First and final dividend, pay- 
able Sept. 7, J. R. Fair, Montreal, curator. 
Separation a* to property, 

Delima Forget vs. Daniel Riopel, contractor, Mont- 
real, July 31. 

Emma Riopel vs. Fabien Rodolphe Riopel, con- 
tractor, Montreal, July 31. 

Quebec Official Gazette, Aug. 29. 
Curator* Appointed, 

Re Thomas Ash worth.— John McCrory, Montreal, 
ourator, Aug. 18. 

Re Dame Eme'ranoe Poirier.— Kent k Turcotte, 
Montreal, joint curator, Aug. 21. 

Re Alexander Fisher, Montreal, plumber. -J. A. 
Hope, Montreal, ourator, Aug. 21. 

Re N. G. Lemyre, Maskinonge'.— H. A. Bedard, 
Quebec, curator, Aug. 14. 
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She geg*l <J?«t/s. 



VoL XIV. AUGUST 15, 1891. No. 33. 



An Act (54 and 55 Vict, ch. 23) passed by 
the Imperial Parliament during the last 
session, makes an important change in the 
law with reference to juvenile offenders who 
through some offence, attributable perhaps 
to their surroundings, find themselves in- 
mates of a reformatory school. The Act 
provides in effect that if a youthful offender 
detained in or placed out on license from a 
reformatory or industrial school conducts 
himself well the managers of the school may, 
with his own consent,apprentice him to,or dis- 
pose of him in, any trade, calling, or service, 
or by emigration, notwithstanding that his 
period of detention has not expired, and the 
apprenticing, &c., is to be as valid as if the 
managers were his parents. By a proviso 
the consent of the Secretary of State is made 
necessary where the child is to be disposed 
of by emigration, and in any case, unless he 
has been detained for twelve months. 



Dr. Abbott, late Head Master of the City 
of London School, on page 86 of a recent 
work " Philomythus " furnishes the follow- 
ing definition of legal proof: — "What is 
'legal proof?' It is simply proof of the 
ordinary kind, by evidence direct and indi- 
rect, but stronger and stricter. Legal proof, 
being seldom required except where facts 
are affirmed and denied by interested par- 
ties, requires (in a greater degree than ordin- 
ary proof) that the evidence shall be deliber- 
ate) hence the use of the oath ; free from ex- 
aggeration or misunderstanding, hence the 
rejection of hearsay evidence; consistent and 
truthful, hence the demand that every wit- 
ness shall undergo cross-examination ; free 
from suspicion, hence the preference of evi- 
dence as to character (and even of evidence 
as to facts) coming from witnesses who have 
no interest one way or the other, in the ulti- 
mate decision. Occasionally, in the exces- 
sive desire to serve order, law has unfairly 
favored despotism, and in the excessive 



desire to be fair to the accused it has fool- 
ishly excluded evidence that might have 
fairly helped the accused. But, on the 
whole, it may be said that legal proof is of 
the same kind as ordinary proof, only su- 
perior in degree." 



The English Parliament, in its last session, 
passed an Act by which for the first time 
an imputation on a woman's chastity is made 
actionable without special damage. 



Lord Bramwell, in a letter to the Times, 
complains bitterly of habitual unpunctuality 
on the part of the Brighton Railway Com- 
pany, which he asserts to be, on a certain 
branch line, •' constantly after their time 
from causes which they know wiil make 
them so." The learned judge has even 
" thought of an indictment of the directors 
for obtaining money under false pretences,' 1 
but sees " some technical difficulties in the 
way." 



The licensing justices who appeared by 
counsel in defence of their decision in Sharp 
v. Wakefield, and who were sustained by the 
Etouse of Lords, found themselves in a diffi- 
culty as to costs. Probably because it was 
impossible to recover from the other side 
they incurred a liability of £550. Sir Wil- 
frid Lawson, himself a justice of the peace, 
took up the matter, and the result of his 
appeal was that the amount was quickly 
subscribed. The position of a justice would 
be rather a disagreeable one, if obliged to 
liquidate costs out of his own pocket, while 
maintaining a principle of the greatest pub- 
lic importance. The decision in Sharp v« 
WakffiMy says Sir Wilfrid Lawson, in his 
letter to the Times, settles once for all, "be- 
yond the possibility of a doubt," as Lord 
Macnaghten expressed it, that " the licens- 
ing justices " possess " the same discretion 
in the case of an application for what is now 
termed a renewal as in the case of a per- 
son applying for a license for the first time." 
He also remarks that very nearly 500 years 
ago justices of the peace were intrusted with 
the direct veto on the liquor traffic. They 
were enjoined, in the year 1496, "to put 
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away ale-selling at their discretion and to 
take surety of others of their good behavi- 
our." Fifty years later *' for the redress of 
the intolerable hurts which increase through 
the disorder in common ale-houses/ 1 &c-, 
they were w given full power and authority 
to remove, discharge, arid put away common 
selling of ale and beer and tippling- houses 
in such town or towns and places where they 
shall think meet and convenient" 



EXCHEQUER COURT OF CANADA. 

Ottawa, June 22, 1891. 

Before Buruidge, J. 

The Queen on the Information of thh At- 
torney General v. William P. McCubdy, 
Mary Elizabeth MgCukdy, and Mabel 
C. Bell (and by addition) Henry K. 
Brine, Trustee. 

Hie Expropriation Act {R. & ft flJ9)— -Amgn- 
ment of rights of land expropriated prt rious* 
ly acquired by lease — Effect of ruw leases 
between same parties— -Compensation— A* 
tignment of chow in action again tt the 
Oro urn — Evidence. 

An agreement by a proprietor to sell laud 
to the Crown for a public work, followed by 
immediate possession, and, within a year, 
by a deed of surrender, is sufficient under the 
Expropriation Act *. 6, (R.S.C. 30) to vest the 
title to such land in the Crown, and to defeat 
a conveyance thereof made subsequent to 
such agreement and possession, but prior to 
such surrender. 

Under section 11 of the said Act 1 he com- 
pensation money for any land acquired or 
taken for a public work, stands in the stead 
of such land, and any claim to or Incum- 
brance upon such land is converted into a 
claim to compensation, and such claim once 
created continues to exist as something dis- 
tinct from the land and is not affected by 
any subsequent transfer or surrender of such 
land. Partridge v. The Great Western Railway 
Co. (8 0, P. 97) ; Dixon v. Baltimore and 
Potomac Railway Co. (1 Mac key 78) referred 
to. 

2. Where a chose in actum was assigned, 
inter alia, for the general benefit of creditors, 
and all the parties interested were before 



the Court, and the Crown made no objection, 
the Court gave effect to such assignment 

Quaere ; In the absence of aoqniesoanne 
in such an assignment, are the assumes 
rights thereunder capable of enforcen.* kSH 
against the Crown ? 

3. In a case of expropriation the cla 
is not obliged to prove by costly tests or ex- 
periments the mineral contents of bis land. 
(Broun v. The Commissioners of MaHt/my*, 1" 
A pp. Cas. 240 referred to). Where, however, 
such tests or experiments have not been re- 
sorted to, the Court, or jury* most find th* 
facts as best it can from the indication* 
and probabilities disclosed by the evil, 



EXCHEQUER COURT OF CANADA. 

Ottawa, June 25, ISM. 
Joseph Adeem ar Marti n, es quality, £ 

pliant; and Her Majesty Ten Qceev. 

Respondent. 
Injury to person on a puttie work — Neglige* r*. 

of funHintof the Crown—Brakexmari's dut>; 

in putting trespassers off car — Damages. 

1. The Crown is liable for an injury to the 
j«rson received on a public work resulting 
from negligence of which its officer or 
servant, while acting within the scope of hj 
duty or employment, is guilty. City qfQ 

v. Tin Quten (2 Ex. C. R. 252) referred to. 

2. One who forces a child to jump off ara : - 
way carriage while it is in motion is guilty 
of negligence. 

3. The fact that the child bad no right tt> 
be upon such carriage is no defence to an 
action for an injury resulting from such 
negligence. 

MAGISTRATES COURT. 

Montreal, May 10, \S0\. 
Coram Champ ag Nil, J. M. C 
Dame C Scftmanth v. Tee Singer Mancfa<» 

Turing Company. 
Sewing machine— Clause in lease giving right 
to re-pom w. 
Held ;— 1 . That the lessee of a sewing ma- 
chine which has hen re-possessed by tL 
lessor has no right of rerendicatitm. 
2. That in repossessing tlte machine the lessor 
was acting within its rights so long a* nfl 
force or violence was used. 
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3. That a stipulation in a lease giving the lessor 
the right to repossess the machine in default 
of payment of the rent is not contrary to 
good morals but is valid. 

The plaintiff instituted the present action 
in revendication of a sewing machine 
which was found in defendant's possession 
and which she alleged the defendant detain- 
ed illegally, the same being her property. 

The defendant pleaded lo. general denial; 
and 2o. That by lease sous scing privt dated 
23 April 1887, the plaintiff leased the machine 
in question from the defendant at a certain 
monthly rental, a cash payment being first 
made, ft being agTeed that'in the event of the 
plaintiff not paying the rent regularly the de- 
fendant would have the right to enter plain- 
tiff's house and take possession of the ma- 
chine without legal process and without 
being subject thereby to any action for 
damages or trespass. That when defendant 
repossessed the machine the plaintiff was in 
arrears of her rent and the machine was re- 
possessed without using force or violence. 

The plaintiff answered that the pretended 
lease was really a sale or exchange, the plain- 
tiff having given an old machine valued at 
$15 in part payment, and further that she 
had signed the lease under misrepresenta- 
tions and by the fraud of defendant's agents, 
believing she was signing a deed of sale. 

The Court in rendering judgment Baid 
that no fraud or misrepresentations had 
been proved ; that by written lease, dated 
23rd April 1887, the plaintiff had leased the 
machine from defendant at $3 a month, 
which rental she agreed to pay for a period 
of 15 months monthly ; that the plaintiff re- 
served the right to buy the machine during 
the pending of the lease, whish privilege 
she did not exercise ; that plaintiff having 
had said machine only as lessee cannot be 
declared owner thereof ; that when the defen- 
dant repossessed said machine the plaintiff 
was indebted for several months' rent; that 
the plaintiff's failing to carry out the condi- 
tions of the lease gave the defendant the 
right to repossess the machine, and in doing 
so the defendant only exercised the privi- 
lege which the parties to the lease had 
agreed upon and which the defendant did 
without force or violence ; that the stipula- 



tion in the lease giving the defendant the 
right to repossess the machine in question in 
default of payment was lawful and binding 
on the parties, and was not contrary to 
"good morals" or " public order," and dis- 
missed the saisie revendication with costs. 
Authorities Cited :— 

By Plaintiff's Attorney :— 

C. C. L. C. Arts. 1538 and 1625 ; 7 Rev. Lig. 
589, BeauprS <& Labette. 

By Defendant's Attorney : — 

5 L. C. R, p. 1, Richard <fc La Fabrique de 
Qu&bec. 

15 Q.LRp. 216, Price & Tessier. 

12 Leg. News p. 275, Fauteux dc Waters. 

M. L. R. 6 S. C, Canadian Subscription Co. 
& Donnelly. 

4 Leg. News 237, Fuitvew & Wheeler. 

10 Leg. News 66, Nolet <Sc Boucher. 

9 Supreme Ct Rep., 399, Grange <fc McLennan. 

11 A. & E. p. 34, Wood & Manly. 

22 L. R. Q. B. D. 193, Expte. Rauiings; in 
re Davies <k Co. 

182 et seq. Anson's Law of Contracts, Lau- 
rent, Vol. I, J 46, 50-3, pp. 75 et seq, p. 88, No. 
50' Vol XXV $ 363 et seq; 367, partie. Mar- 
cade\ Vol. I, p. 77, art. 6; IV p. 394., i 449 % 3. 

M. Honan for plaintiff. 

Chapleau, Hall, Nicolls & Brown for de- 
fendant. 



HOUSE OF LORDS. 

London, July 7, 1891. 
Crook v. Moblky. 
Coram: The Earl of Sklborne, Lord Wat- 
son, Lord Macnaghtbn and Lord Morris. 
Bankruptcy — Act of Bankruptcy— Notice of In- 
tention to Suspend Payment — Bankruptcy 
Act, 1883, «. 4, subs. 1 (h). 
A debtor sent the following circular to his 
creditors : " Being unable to meet my en- 
gagements as they fall due, I invite your 
attendance at the Guildhall Tavern, Gresham 
Street, on Wednesday next, at 3 p.m., when 
I will submit a statement of my position for 
your consideration and decision." 

Held, affirming the Court of Appeal (L. 
R. 24 Q.B. Div. 320,) that the circular was a 
notice that the debtor was about to suspend 
payment of his debts,' and was an act of 

bankruptcy. 

Appeal dismissed. 
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HOUSE OF LORDS. 

Londds, July 20,1 S91. 
Tha Commissioners fob Spatial Pubfosbs of 

INCOME-TAX r. PEMSBL. 

Income-tax — Charity — Exemption— 5 & 6 Vict, 
c. 35, s. 61. 

A society, established for the support of 
missionaries among the heathen, the main- 
tenance and education of the children of 
missionaries and ministers, and for the main- 
tenance of choir houses for female members 
of the society : 

Held by Lord Watson, Lord Herschell, 
Lord Macnaghten, and Lord Morris (the 
Lord Chancellor and Lord Br am well dis- 
senting), to be a charity ^ and entitled to 
exemption from income-tax. 



DECISIONS ATQ UEBEC* 

Compagnie en liquidation — Recours— En fjuel 
nom exerc6 — Deniers consignis — Droi t dc les 
toucher. 

Jugi: — la Le liquidateur nomme* a une 
compagnie en deconfiture en vertu du chap. 
129 S.R.C., peut exercerles recours en justice 
de la compagnie en son propre nom en y 
ajoutant: lt liquidateur de (nom de la com- 
pagnie)," Sect 29. 

2o. Les deniers consignes au greffe par 
une compagnie deTenderesse avec opposition 
afin d'annuler a une saisie-execution mobi- 
liere d'un jugement rendu centre elle et 
pour couvrir le montant de ce jugement, sont 
la propria du demandeur, et la mise en 
liquidation de la compagnie avant qu'il les 
ait touches, nedonne pas droit au liquida- 
teur de les retirer. — Sampson v. Manicouagan 
Fish & Oil Co., & Qagnon interv., en revision, 
Casault, Routhier, Andrews, J J., 31 jan. 1891. 

Action hypothecate— Capias — Recours incident 
— Contestation de capias. 
Jugi: — lo. Le demandeur, dans une in- 
stance en declaration d'hypotheque, ne peut 
pas faire emaner contre le defendeur, pour la 
meme dette qu'il s'est oblig6 de payer, un 
capias fondgsur ce qu'il cede ses biens ou d6- 
tenore les immeubles bypotheques: il ne 
peut exercer ce recours que par une pour- 
suite distincte et separee. 

M7QLR. 



2d. Tin capias 6 mane dans hub instance 
avant jugement sur 1& demand* principal 
mail qui n'est rapports qu'aprtsa que oelai-ci 
a M rendu, peut <Hre contests nonobsUnt ce 
jugement — Goulet v. Bernard, en revision, 
Casault, Routhier, Caron, JJ., 28 fev. 1891. 

Agency — Special and general powers— Inter- 
pretation of Contract 
Held:— A power of attorney rt to draw, 
accept and indorse bills of exchange, promis- 
sory notes, bills of lading, delivery orders, 
dock warrants, bought and sold notes, con- 
tract notes, charter parties, etc," includes the 
power to make and sign promissory notes, 
more particularly where the whole tenor of 
the document shows the intention to confer 
powers of general agency. — Quebec Bank v. 
Bryant et af.,S.C., Andrews, J., Feb. 10, 1891. 

Bill of Exchange— Want of consideration. 

Held:— A draft made by B., P. <fe B. 
through their agent D., and given to a bank 
in payment of another draft drawn by W. 
on S. & M. in favor of D., (subsquently dis- 
honoured by S. & M.) discounted by the 
bank to pay a promissory note due by reason 
of a transaction by which B., P. & B. never 
profited and of which they were ignorant, is 
without consideration, and no action lies on 
it against B., P. & B. — Union Bank of Canada 
v. Bryant f Powis and Bryant (Limited), S.C., 
Andrews, J., Feb. 10, 1891. 



FIRE INSURANCE— EMPLOYMENT OF 
WATCHMAN. 

In Ranltin v. Amazon Ins. Co., Supreme 
Court of California, May 26, 1891, the policy 
contained a provision that " it is understood 
and agreed, that during such time as the 
above mill is idle, a watchman shall be em- 
ployed by the insured, to be in and about 
the premises day and night" The Court 
said : The Court instructed the jury that if 
the assured employed a watchman to be in 
and about the premises day and night while 
the mill was idle, then the plaintiff is entitled 
to recover,' and submitted to them for deter- 
mination the question whether plaintiffs had 
performed the conditions of the contract 
Cases are cited by respondent in support of 
the action of the Court, which hold that 
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under certain watchmen clauses it is proper 
to receive evidence of usage, and to submit 
to the jury the question whether the insured 
employed a watchman to look after the pro- 
perty in the manner in which men of ordi- 
nary care in similar departments of business 
manage their own affairs of like kind. But 
they all go off upon the proposition that the 
terms of the warranty are not explicit as to 
the time and manner of keeping a watch. 
Thus in the Massachusetts case (Crocker v. 
Insurance Co., 8 Cush. 79, the language of 
the clause was, 'a watchman kept on the 
premises ; ' and in the Illinois case {insurance 
Co. v. Shipman, 77 HI. 189), • a watchman to 
be on the premises constantly during the 
time until September 1, 1872.' In the latter 
case plaintiff had employed a day watchman 
and a night watchman, and the only ques- 
tion considered was whether it was necessary 
for the watchman to be actually on the pre- 
mises on which the insured buildings were 
situated* In the case before us the terms of 
the warranty are explicit as to the time of 
keeping a watch, and, on the undisputed 
evidence, we think the court ought to have 
held that the plaintifls had not complied 
therewith. The mill was idle two months 
prior to the destruction thereof by fire, and 
the evidence shows that plaintiffs did not 
employ a watchman • to be in and about the 
premises day and night' A watahman was 
employed, but he was not instructed to watch 
the premises at night, and .as a matter of 
fact, slept every night in a building distant 
three hundred or four hundred feet from the 
mill- Mr. Minear, the superintendent, tes- 
tified that McMurray, the watchman, was 
not instructed to watch the premises during 
the night; that his instructions were not 
special, ' either at day or night' In the 
nature of things, it could not be expected 
that one man could watch the buildings day 
and night (only one watchman was em- 
ployed)! but if it be assumed that he could, 
no one was employed to do so. There is no 
ambiguity in the phrase 'day and night' 
• We do not need a dictionary, nor a law 
book, nor the testimony of an expert, to tell 
tell us that a man who is employed to watch 
in the daytime, and is permitted to sleep at 
night, is not a watchman at night' Brooks 



v. Insurance Co., 11 Mo. App. 349 ; Qlendale 
Woolen Co. v. Protection Ins. Co., 21 Conn. 39. 
It is not a case of mere negligence. If a loss 
is occasioned by the mere fault or negligence 
of the watchman, unaffected by fraud or 
design on the part of the insured, it is within 
the protection of the policy; but to entitle 
the insured to recover it must appear that 
he has in good faith employed a watchman 
to perform the duties required by the terms 
of the warranty.. Trojan Min. Co. v. Fire' 
maris Ins. Co., 67 CaL 27 ; Wenzel v. Insurance 
Co., id. 438; Cowan v. Insurance Co., 78 id. 181; 
Waters v. Insurance Co., 11 Pet 219. It does 
not appear whether the watchman was actu- 
ally on duty at the time the fire occurred. 
If the fact be considered as material, it is 
sufficient to say, that defendant having shown 
the mill was idle, the burden of proving a 
compliance with the warranty rested upon 
the plaintiffs. Cowan v. Insurance Co., supra ; 
Wood Ins. (2d ed.), U36." 



CONTRACT IN RESTRAINT OF TRADE. 

The grocers in a certain town agreed with 
a firm which was about to open a butter 
store that they would not buy any butter for 
the term of two years. Said firm paid noth- 
ing to the grocers, nor did it buy out any 
established business. Held, that the contract 
was void for want of consideration. The 
history of the law upon the question of con- 
tracts in restraint of trade is an interesting 
subject of investigation. The books abound 
in cases upon the subject Anciently all 
contracts were void which in any degree 
tended to the restraint of trade, even in a 
particular locality, and for a limited time. 
This ancient rule has been so far modified, 
that although agreements in general restraint 
of trade are invalid, because they deprive 
the public of the services of the citizen in 
the occupation or calling in which he is most 
useful to the community, and expose the 
people to the evils of monopoly, and prevent 
competition in trade, yet an agreement in 
partial restraint of trade will be upheld where 
the restriction does not go beyond some par- 
ticular locality, is founded upon a sufficient 
consideration, and is limited as to time, place 
and person. It is accordingly everywhere 
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now held that when one engaged in any 
business or occupation sella out his stock in 
trade and good-will he may make a valid 
contract with tbe purchaser binding himself 
not to engage in the same business in the 
same place for a time named, and lie may be 
enjoined and restrained from violating his 
contract. Tins is about as far as contracts in 
restraint of trade have been upheld by the 
courts of this country or in England. The 
general principles above announced will be 
found in all tex tr books upon contracts, and 
find support in many adjudged cases. We 
have not thought it necessary to set out or 
cite tbe cases. They will be found collected 
in 3 Am, k Kng, Euc. Law, p. £8 2, and 10 id-, 
p, 943; 2 Pars, Cont p. 747. Applying these 
rales to the contract under consideration, we 
are to inquire first whether there is a suffi- 
cient consideration for the promise of the 
defendants and the other parties who ex- 
ecuted the instrument not to engage in deal- 
ing in butter at Storm Lake. It is very plain 
that there was no money j>aid to them as a 
consideration- The plaintiffs did not pur- 
chase any stock of butter which the defend- 
ants had on hand. They paid nothing for 
an established plant or place of doing busi- 
ness, nor for the good-will of any business. 
So far as appears, they went into the town 
of Storm Lake, and proposed to go into the 
butter business if the other persons then 
engaged in that business would agree to quit 
that line of trade for two years. In all tlie 
search we have made for authority upon 
this branch of the controversy we have found 
no warrant in any precedent for holding that 
this is a sufficient consideration. There are 
cases which bold, and the law is well gel tied, 
that where a party proposes to expend money 
in erecting a manufactory or other plant 
which may be a public benefit, subscriptions 
in aid of the enterprise are valid obligations. 
But such contracts are widely different in 
principle from the agreement under consider- 
ation. Suppose the plaint ills had made a 
proposition to tbe dry goods merchants of 
Storm Lake that if they would all quit tbe 
business for two years, without any consider- 
ation being paid to them for so doing, the 
plaintiffs would establish a dry goods store 
at that place, and the proposition had been 



accepted, it would be a marvellous decision 
if any court would bold that there was an} 
cons iderati on for sn ch a con tract Iowa Sop 
Ct, June 1, LS9L Chaplin v, Bratm. 



A PARALLEL TO THE CUtfMfNG CASE, 

Those who are fond of noting curious 
coincidences have discovered a notable one 
with reference to the baccarat scandal. On 
the 10th Koburary, 1836, there was tried in 
the Court of King's Bench, before the Lord 
Chisf Justice of England, an action for de- 
famation, the plaintiff being a noble lord and 
the defendant a gentleman of position and a 
member of Crock ford's, Graham's, and the 
Bentinck clubs. The slander was to the effect 
that the noble plaintiff bad cheated at card?. 
The leading counsel for the plaintiff was the 
Attorney-General of tbe day, Sir William 
Fallot, who, in his opening speech T denounc- 
ed the accusation of cheating as a deliberate 
conspiracy to ruin his client After a good 
deal of unsavoury evidence the jury returned 
a verdict for the defendant, and what was 
the name of the defendant? It was Cum- 
in i ng. N o con nee ti on at all of t he gen tleman 
who has come to grief in the baccarat case ; 
still the occurrence of the same name in two 
kindred actions, with so wide a gulf of time 
between them, is strange enough. Mr. 
George Augustus Sala, in his ' Echoes of the 
Week,* writes as follows .— " I read in the 
reijort of the trial of Bt Mots w Cumming that 
1 the case had excited much interest in 
fashionable circles/ and the Court was ex- 
cessively crowded, So you see there is not 
much ground for the dolorous jeremiads to 
which we had to listen lately about the 
presence of ladies of fashion at crapulous 
trials being an unmistakable symptom of 
the degeneracy of the age. The ladies flocked 
to the House of Lords when the Duchess of 
Kingston was tried for bigamy, and to the 
Old Bailey when tbe Rev, Dr Dodd was tried 
for forgery. The last named criminal was 
quite a fashionable Hon. " My Lord Chester* 
field's tutor ; chaplain to the Magdalen Hos- 
pital, my dear ; preached such sweet sermons. 
Ali I I thought so : Guilty. Have you a little 
more ratafia left in your flask, dear Lady 
Betty ?" Bless the ladies ! Why should they 
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not amuse themselves whenever they have 
a mind thereto ? I had a peep at the dear 
creatures last Monday in the Queen's Bench 
Division Court, Lord Chief Justice Coleridge 
presiding. The baccarat case was in full 
swing, and a portly matron, "beautifully 
gowned," as the society papers have it, was 
under examination or cross-examination; 
I'm sure I don't know which. I thought the 
proceedings the reverse of interesting, and 
found the stuffy atmosphere of the Court— 
redolent as it was with the mingled odours 
of forensic wig-powder, black bombazine, 
hair oil, and feminine scent-bottles to be 
rather provocative of headache. Still it was 
a sight to see the ladiee,for whose accommoda- 
tion rows of stalls had been arranged on the 
very bench to the right of the judge. How 
they seemed to be enjoying the trial, to be 
sure! There was only one thing lacking: 
it wanted music. A snatch from the gambl- 
ing chorus in " Robert le Diable" would have 
been admirably appropriate. It was quite 
accidentally that I got into the Court I had 
been summoned as a witness in an action 
before Mr. Justice Pollock, in which the com- 
piler of a remarkable Slang Dictionary sued 
a well-known firm of printers for damages 
for breach of contract in having refused to 
continue the printing because a small per- 
centage out of some thousands of words were 
unseemly ones. I had to wait a couple of 
hours before I was put into the witness-box 
to testify as an " expert," in bad language I 
suppose, to the merits of the work, but the 
learned Q-C. for the defence protested against 
my being heard. The learned judge upheld 
the objection, and I was sent about my 
business. I lost 52. Is. by the transaction, 
the shilling representing the cost of a lovely 
gardenia, which I had donned asa" button- 
hole" with a view to propitiate the jury. 
They had much better have listened to my evi- 
dence. I would have told them some moving 
taleeof a philological kind. As it was they were 
unable to agree upon a verdict, and were dis- 
charged. Wandering modestly about the 
darksome corridors of the ill-built and evil- 
smelling Palace of Justice, I chanced upon a 
friendly person in authority who had control 
over the doorkeepers of the Court in which 
the baccarat case was going on who knew me. 



There is an old proverb, you well remember, 
that " More people know Tom Fool than Tom 
Fool knows." The person in authority pass- 
ed me into the Court, and I was able to soothe 
my wounded feelings— smarting under the 
cost of the 5/. Is. — with the sweet spectacle of 
the ladies on the bench.' 



UNITED STATES DECISIONS. 

Telegraph Companies— Negligence—Damages. 

(1) The statement printed on a telegraph 
blank, that the sender agrees that he will not 
claim damages for errors or delays or for 
non-delivery of the message, does not exon- 
erate the company from liability for failing 
to send the message. (2) Nor will such state- 
ment affect the company's liability for non- 
delivery, where it is clearly proved that the 
message was not delivered, and there is noth- 
ing to show any effort to deliver it (3) A 
dealer in cattle living in Iowa wired his 
Chicago correspondent, "Send me market, 
Kansas City, to-morrow and next day." He 
had previously sent and received a great 
many messages from that office. Held, that 
it was a question for the jury whether the 
message charged the company with notice that 
a sender intended to act upon the result of it 
in buying or selling cattle at Kansas City. 
(4) The evidence showed that the sender of 
the message had an arrangement with his 
correspondent to the effect, that if there was 
no change in the market, the correspondent 
would not answer his telegram, and that on 
receiving no answer to the telegram the sen- 
der bought cattle at the last price that had 
been sent him, but that he could have ascer- 
tained the market price by other means. 
Held, that the question of his right to recover 
damages incurred through his purchase of 
cattle should be submitted to the j ury. Iowa 
Sup. Ct, June 3, 1891. Garrett v. Western 
Union Telegraph Co. 



INSOL VENT NOTICES, ETC. 
Quebec Official Gazette, Aug. 29. 
Dividends. 
Be J. Bte. Alarie.— First and final dividend pay- 
able Sept. 16„p. Dosmarteau, Montreal, curator. 
Re E. Beaudry et al.— First and final dividend, pay- 
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able Sept, 14, Hillicr k Griffith, Shorbrooko, joint 
curator 

Rs Henri Blanohctle, 8L Valdrien d« Milton. -First 
and final dividend, payable Sept. 3, P. S, Grundpre, St. 
V:« I'-ri'T: "lo M ■ I ■■ ■ *ii , i.' urn ..r. 

Re G Karl pi C. Cairns, Montreal. — First and final 
divide od, payable Sept. 14. W. A. Caldwell, Montreal, 
curator. 

Re E. Payment.— First and final dividend, payable 
Sept. 15, C. Desmarteau, Montreal, curator. 

Re Ferdinand Richard, Quebec— First and final 
dividend, payable Sept* 14, N. Matte* Quebec* curator. 

Re J. Savard & Co,, Quebec— First and final divi- 
dend, payable Sept. 15, H* A. Bedard, Quebec, curator. 

Re George W. Thomas, Hall. -Final dividend sheet 
prepared, C. E. Graham. Hull, curator. 
Separatism aw to jjmjjf rfy. 

Julie Bessette vs. Honors Racicut, farmer, parish of 
St, Gregoir* le (irand, Aug. 2ti. 

Marie CeleBiine Bouchard vs. Napnllon Boucher ■ 
carpenter, Thctfnrd, Aug. 23, 

Phijomene Grouli {by her curator Joseph Grouli) 
v** Joseph Goyette, baker, townshin of Ely, Aug-. 21- 

Valerie Marolltc vs. Napoleon Dubue, parish of St* 
Isidore, Aqg, 2X 

Cadastre* 

Cadastre deposited For north, west, south, and east 
wards of tho town of Drummondville. 

Cadastre of numbers 213a and ^136 in the pariah of 
Notre Dame de Liesse de la Riviere Ouelle deposited. 

Quebec Official Gazette, Sept. 5. 
Judicial Abandonments. 

Napoleon Brodeur, Montreal, Aug. 31. 

Adolphe Methot, trader, St. Rooh des Aulnais, Aug. 
27. 

Veniere Niool, trader, Quebec, Aug. 22. 
Curators Appointed. 

Re Abraham Codaire.— MilliorA Griffith, Shorbrooke, 
joint curator, Sept. 2. 

Re Jules Gendron.— Kent & Turootte, Montreal, 
joint curator, Aug. 28. 

Re Robert J. Logan, Montreal.— Kent k Turcot to, 
Montreal, joint curator, Aug. 25. 

Re Jean Baptiste Paquet, trader, Levis.— T. La- 
montagne, Levis, curator, Aug. 28. 
Dividends. 

Re Ulrio Baril.— Second k final dividend, payable 
Sept. 14, Bilodoau k Renaud, Montreal, joint curator. 

Re L. Lanoie k Co,— First dividend, payable Sept. 
17, Bilodeau & Renaud, Montreal, joint curator. 

Re G. A. Laroohe k Co., St. Romuald.— First and 
final dividend, payable Sept. 22, H. A. Bedard, Quebec, 
ourator. 

Re Jos. Maillet.— First dividend, payablo Sept. 22, 
C. De8marteau, Montreal, curator. 

Re A. Thouin, Repentigny.— Second and final divi- 
dend, payable Sept. 14, Bilodeau k Renaud, Montreal, 
joint curator. 

Separation as to property. 

Euphemie Benoit vs. Magloire Goyette, jr., farmer 
and trader, Iberville, Sept. 2. 

Rosanna Huetdit Dulude vs. Alphonso Laporte dit 
Denis, farmer, St. Basile le Grand, Sepfc 2. 

Marie Louise Herminie Fateaux vs. Ovide Charles 



Antoine Lcgrisi Inland Here one Officer, VuDinl. 
Aug, 25, 

Sophie C^dalis Garrard vs. Fmnguis Mrrille D> 
rh< [jc. trader, Quebec, Aug. 28. 

Qmhec OMrial Gazette* Sept, 12, 
■Judicial Auanit<mmeni*. 

Jean Baptiste EldegcCadieiiXi cheese manafaoturtr, 
parish of St. Vnli?rien do Milton, Sept 2. 

Ephrem Cinq-Mars, Montreal* Sept. &, 

Mury M&hon, milliner, Quebec, Sept. &■ 

Cbas E- Jacques, manufacturer, Montreal, Sept. L 

Joseph Masse'. Granny, Sept. 7* 

Joseph E. Trottior, trader, Norcnandin, Sept. 5u 
Curator* Appointed,, 

Re Napoleon Brodeur, grocer, Montreal, — I* G • ». 
Rclivonu, Montreal, curator, Sept. 7* 

Rn The Canada* Agricultural Insurance Co.— J. M 
M- Duff, Montreal, appointed assignee in the place of 
Thoi Darling, deceased. 

R* Chaa E. Jncque- 8 . Montreal,- C Desmarteaa* 
Montreal, curator, Sept. 9* 

Dj§ntimtff$ 

Re John Couturier, Murray Bay,— First divider^, 
payuhle Sept 2#, II. A. Bedard, Quebec, curator. 

A> Dufour£ Cuuturier, Murray Bay.— First dividend, 
payable Sept 2$, II. A. Bedard. Quebec, curator. 

Rr L.G. J, Dion* Montreal.— First and final dividend, 
payable SepL 30, Kent and Tureottc, Montreal, joint 
curator. 

Re Edm. Julien k Co., curriers, Hedleyville.— First 
dividend, payable Sept. 28, N. Matje, Quebec, curator. 

Re H. B. Lafleur.St Addle.— First dividend, payable 
Oct. 5, Kent k Turootte, Montreal, joint ourator. 

Re. Lane k Boissonanlt, Quebec.— First dividend, 
payable Sept. 28, N. Matte, Qaebeo, ourator. 

Re J. B. 0. Langlois.— First and final dividend, 
payable Sept 25, J. M. Mareotte. Montreal, ourator. 

Re Meril Menard, St Hyacinthe.— First and final 
dividend, payablo Oct 10, J. 0. Dion, St. Hyacinthe, 
curator. 

Re A. D. Parent, Montreal.— Dividend,»ayable Sept. 
30. D. Scath, Montreal, ourator. 

Re Pronovost k Roy, St Felicien.— First and final 
dividend, payable Sept. 23, J. B. E. Letellier, Quebec. 

ourator. 

Cadastre corrected. 
Lot 1710 of the cadastre of parish of Montreal cor- 
rected, and lot 1710a cancelled. 

Quebec Official Gazette, Sept. 19. 
Judicial Abandonments. 

Joseph Elisee Bourn ue, trader, St John, Sept 11. 

Cantin v. Robitaille, Quebec, Sept. 16. 

Croteau k frere, traders, Quebec, Sept. 8. 

Ed. Larue k Co., Mont*-eal, Sept 10. 

J. Mongin k Co., Montreal, Sept 15. 

H. Renaud, furniture dealer, Montreal, Sept 17. 

Ludger Slguin, tobacconist, Montreal, Sept 17. 
Curators Appointed. 

Re E. Meredith, Quyon.— J. MoD. Haina, Montreal. 
curator, Sept. 12. 

Re Adolphe Mfthot. trader, St Roch des Aulnais — 
H. A. Bedard, Quebec, curator, Sept. 12. 

Re N. Veniere Nicol, Quebec— H. A. Bedard, Que- 
bec, ourator, Sept* 17. 
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A curious example of the discharge of a 
civil liability by undergoing a term of im- 
prisonment is contained in the recent case of 
Bowen v. Watoon. The secretary of a friend- 
ly society was convicted under section 16 of 
the English Friendly Societies Act, 1875, of 
having misapplied money received by him as 
the subscriptions of members, and was order- 
ed to pay over the money, or else be im- 
prisoned for two months with hard labor. 
The defendant did not pay over the money, 
but suffered his term of imprisonment The 
trustees of the society then took civil pro- 
ceedings in the Derby County Court, and 
succeeded in obtaining a judgment for the 
amount misapplied. A Divisional Court 
(Baron Pollock and Mr. Justice Charles) re- 
versed the judgment(60 Law J. Rep. Q.B. 205), 
holding that the case was governed by the 
decision in Knight v. Whitmore, 53 L. T. (n.s.) 
233. There, the treasurer of a branch of the 
United Society of Boiler Makers and Iron 
Shipbuilders, registered under the Trades' 
Union Act, }871, having unlawfully and 
fraudulently misapplied monies received by 
him on behalf of the society, was ordered to 
pay a penalty and repay the misappropriated 
sum, and, in default of payment, to be im- 
prisoned for two months with hard labor. 
He did not pay, and was accordingly sent to 
prison. When he had served his sentence 
an action was brought against him by the 
general secretary of the society for the mis- 
appropriated money, which, it was alleged, 
he still retained. The County Court judge 
entered a nonsuit on the ground that the 
society's claim against the defendant had 
been satisfied by their previous proceedings, 
and a Divisional Court held that the judge 
was right in doing so. The same principle 
applied to Bowen v. Wateon, and the Divi- 
sional Court, and now the Court of Appeal, 
have held that the right of action had dis- 
appeared when the defendant had been sent 
to prison for the same offence. 



Some of the judges in England having 
complained of illegible writing in documents 
placed before them, a correspondent of the 
Law Journal retorts that during the last forty 
years he has met with two generations of 
judges and masters and leading counsel, and 
" can testify that most of them have tortured 
solicitors and their clerks with illegible writ- 
ing." Legibility depends a good deal upon 
the practice which the reader has had, for 
a handwriting which seems undecipherable 
to an inexperienced reader is often perfectly 
legible to one accustomed to a variety of 
hands, or to whom the particular writing has 
become familiar. The most embarrassing 
chirography is that of the careless writer, and 
type-written documents, though legible 
enough in one sense, are frequently obscure 
in consequence of the carelessness or ignor- 
ance of the writer. As a great many type- 
writers are bad spellers the general use of 
type-writing threatens also to corrupt ortho- 
graphy, the type-writer not being subject 
like the typographer to the supervision of a 
proof-reader. Moreover, both practice in 
writing and practice in reading the ordinary 
hand are likely to be greatly diminished by 
the universal use of type-writing machines. 



A question bearing upon one of the points 
raised in McDonald v. Rankin, M. L. R, 7 
S. C. 44, was discussed in the case of Comfort 
v. Belts, before the English Court of Appeal 
The question was as to the validity of a deed of 
assignment, by which a number of creditors 
of the defendant assigned their several debts 
to the plaintiff in order that he might sue for 
the same, and out of the amount recovered 
pay the assignors their respective debts. 
Although the debts were assigned to the as- 
signee " absolutely ," it was contended that 
the deed did not constitute an " absolute as- 
signment" within the meaning of section 25, 
subsection 6, of the Judicature Act, 1873, in- 
asmuch as it contained a trust in favour of 
the assignors. The Court, however, overruled 
this contention, holding that the assignment 
was absolute, and that the plaintiff was en- 
titled to maintain an action upon it against 
the defendant Lord Justice Fry, in giving 
judgment, said : " I know of no objection to 
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a person passing a legal right to another, 
and converting himself into an equitable 
owner. Before the Judicature Act, 1873, 
such a thing might have been done . . . and 
I cannot see that that Act has created any 
objection to such a course.' 1 



UNITED 8TATES CIRCUIT COURT, 

WESTERN DISTRICT OF MISSOURI, 

JUNE 8, 1891. 



v. Fidelity and Casualty Co. op 
New York,* 
Insurance— Accidental— " Sun-stroke." 
11 Sun-stroke or heat prostration," contracted by 
the decedent in the course of his ordinary 
duty as a supervising architect, is a disease, 
and does not come within the terms of a 
policy of insurance against bodily injuries, 
sustained through external, violent and acci- 
dental means," but expressly excepting u any 
disease or bodily infirmity." 
At law. On demurrer to petition. This is 
an action on an accident insurance policy. 
The assured, Willoughby L. Dozier, on the 
26th day of April, 1890, took out a policy of 
insurance in the defendant company 
which by its terms would expire on the 
26th day of April, 1891. The assurance 
was "against bodily injuries sustained 
through external, violent and accidental 
means." It did not cover " any disease or 
bodily infirmity." The insured was by 
occupation a supervising architect. The 
petition by his wife, the named beneficiary, 
alleges that the assured, while in the dis- 
charge of his ordinary avocation, and with- 
out any voluntary exposure on his part, came 
to his death on the 23d day of June, 1890, 
" by sun-stroke or heat prostration." To this 
petition the defendant demurs, on the ground 
that the petition does not state facts suffi- 
cient to constitute a cause of action, in that 
it shows on its face that the alleged injury 
was not accidental, within the meaning of 
the policy. 

Philips, J. The question to be decided is 
whether or not death resulting from sun- 
stroke or heat prostration comes within the 
means of injury insured against. This pre- 
*46Fed. Rep. 446. 



cise question does not appear to hate been 
passed upon by any American court, but u 
is not too much to aay perhaps that it may 1* 
regarded as settled in the negative in 
England by the opinion of Chief Justice 
Cockbnrn in Sinclair v. Insurance Co., S EL & 
El. 478. The policy there assured against 
" any personal injury from, or by reason or 
in consequence oi, any accident which Bhould 
happen to him upon any ocean, sea, river ox 
lake." The assured was master of the ship 
Sultan, and in the course of his voyage he 
arrived in the Cochin river, on the south- 
west coast of India, and in the usual course 
of his vocation he was smitten by a sun- 
stroke, from the effect of which he died. On 
full consideration it was held that his death 
must be considered as having resulted from 
a natural cause, and not from accident, 
within the meaning of the policy. The 
policy there did not, as here, contain the 
words " external, violent," and yet the learn- 
ed chief justice held that the term "accident" 
as used in the policy, involved necessarily 
some violence, casualty or vis major. He 
says : 

"We cannot think disease produced by 
the action of a known cause can be consider- 
ed as accidental Thus disease or death 
engendered by exposure to heat, cold, damp, 
the vicissitudes of climate, or atmospheric in- 
fluences, cannot we think-properly be said to 
be accidental, unless at all events the ex- 
posure is itself brought about by circumstan- 
ces which may give it the character of ac- 
cident Thus, by way of illustration, if from 
the effects of ordinary exposure to the 
elements, such as is common in the coarse of 
navigation, a mariner should catch cold and 
die, such death would not be accidental; 
although if, being obliged by shipwreck or 
other disasters to quit the ship, and take to 
the sea in an open boat, he remained expos- 
ed to wet and cold for some time, and death 
ensued therefrom, the death might proper- 
ly be held to be the result of accident. It is 
true that in one sense disease or death 
through the direct effect of a known natural 
cause, such as we have referred to, may be 
said to be accidental, inasmuch as it is un- 
certain beforehand whether the effect will 
ensue in any particular case. Exposed to 
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the same malaria or infection, one man 
escapes, another succumbs. Yet diseases 
thus arising have always been considered, 
not as accidental, but as proceeding from 
natural causes. In the present instance, the 
disease called 'sun-stroke/ although the 
name at first would seem to imply some- 
thing of external violence, is so far as we are 
informed an inflammatory disease of the 
brain, brought on by exposure to the too in- 
tense heat of the sun's rays. It is a disease 
to which persons exposing themselves to the 
son in a tropical climate are more or less 
liable, just as persons exposed to the other 
natural causes to which we have referred are 
liable to disastrous consequences therefrom. 
The deceased, in the discharge of his ordinary 
duties about his ship, became thus affected 
and so died." 

According to this high authority, a disease 
produced by a known cause cannot be con- 
sidered as accidental This conclusion has 
been accepted as authoritative by text- 
writers. Bliss Ins., §399 ; May Ins. (3d ed.), 
i 519. If sun-stroke or heat prostration is 
properly classified among diseases, it is ex- 
pressly excepted from the operation of this 
policy. It is discussed in works on path- 
ology under the head of diseases of the brain. 
Niemeyer in his work on Practical Medicine 
(vol. 2, pages 181, 182) treats of it under the 
head of " Diseases of the Brain." He asserts 
that the investigations and experiments of so 
renowned a specialist as Obernier have en- 
tirely exploded the once common notion that 
sun-stroke or insolatio, depends on hyper- 
emia of the brain, induced by the action of 
the sun's rays on the head. The rays of the 
sun are not essential to it " It is now known 
that in this disease there is a serious 
derangement of the heat-producing function, 
and a great rise in the bodily temperature, 
which in extreme case may reach one 
hundred and nine degrees or one hundred 
and ten degrees Fahr." And he concludes 
that, while nothing is yet known of the an- 
atomical lesions upon which sun-stroke 
depends, yet " the disorder has a definite 
material basis." A standard encyclopaedia 
(Britannica, voL 22, page 666) terms it a 
"disease)" and prescribes its methods ofl 
treatment From this and other standard 



works we collate the following facte : That 
it is a term applied to the effects upon the 
central nervous system, and through it upon 
other organs of the body, by exposure to the 
sun or to overheated air. " Although most 
frequently observed in tropical regions, this 
disease also occurs in temperate climates 
during hot weather. A moist condition of 
the atmosphere, which interferes with the 
cooling of the overheated body, greatly in- 
creases the liability to suffer from this ail- 
ment" The common notion that sun-stroke 
or " heat prostration/' as it is termed in the 
petition, comes like a stroke of lightning from 
a piercing ray of the sun, is utterly at fault 
It affects persons frequently during the night 
It often results from overcrowding in quar- 
ters, as in the case of soldiers in barracks, 
and to persons in poorly ventilated rooms. 
Also persons whose employment exposes 
them to heat more or less intense, such as 
laundry workers and stokers, are apt to suffer 
from this in hot seasons. " Causes calculat- 
ed to depress the health, such as previous 
disease, particularly affections of the nervous 
system, anxiety, worry or overwork, ir- 
regularities in food, and, in a marked degree, 
intemperance, have a predisposing influence; 
while personal uncleanliness, which prevents 
among other things the healthy action of the 
skin, the wearing of tight garments, which im- 
pede alike the functions of heart and lungs, 
and living in overcrowded and insanitary 
dwellings, have an equally hurtful tendency." 
Longmore, in his reports of cases occurring 
in the British army in India, where it is 
quite prevalent, attributes it much to the 
foul air and badly-ventilated quarters, and 
he also speaks of its pathological conditions. 
In all its forms, ranging from " heat syncope" 
and "beat apoplexy" to '• ardent thermic 
fever," it is subjected to medical treatment as 
a disease, and its fatality is estimated at forty 
to fifty per cent With what propriety for 
accuracy therefore can this malady be term- 
ed an accident, any more than cholera, 
small-pox, or yellow fever, or apoplexy ? It 
may be an accident that a person is exposed 
to it, but the conditions under which the 
human system may be affected by it certain- 
ly belong to natural causes, which may 
reasonably be anticipated, as they come not 
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by chance. The term u accident^ as used 
in the policy, is presumed to be employed in 
its ordinary, popular sense, which means 
"happening by chance," "unexpectedly 
taking place/ 1 H not according to the usual 
course of things/' 80 that a result ordinari- 
ly, naturally flowing from the conduct of the 
party cannot be said to be accidental, even 
where he may not have foreseen the con- 
sequences. 

It is not deemed essential to a vindication 
of the correctness of the conclusion reached 
to review the various American decisions 
illustrating the application of the term ** ac- 
cidentaT in such policies further than to 
note the palpable distinction between them 
and the case at bar. Death by drowning is 
accidental, as there is present the vis major , 
external and violent, producing asphyxia, 
and in the act producing the injury there is 
something unforeseen, unexpected and un- 
usual May Ins., J 516- In Association v. 
Barry, 131 U. S. 100^ the assured, after two 
other persons had jumped Irom a platform 
five feet from the ground with safety, also 
jumped therefrom, followed as to him with 
serious consequences, producing stricture of 
the duodenum, from which death ensued. 
In that case the deceased intended to and 
thought that he would alight safely, and it 
was a question for the jury to say whether or 
not it was an accident that he did not The 
court say : 

" If the death is such as follows from ordi- 
nary means voluntarily employed in a not un- 
usual or unexpected way, it cannot be called 
a result effected by accidental me.ans ; but if 
in the act which precedes the injury some- 
thing unforeseen; unexpected, unusual occurs, 
which produces the injury, then the injury 
has resulted through accidental means.' 1 

In Association v. Newman, 84 Va. 52, the 
assured was found dead in his bed early in 
the morning, caused evidently by inhaling 
coal gas. The case turned upon the question 
whether or not this gas was a poison or 
poisonous substance, within the meaning of 
the exception contained in the policy. The 
controversy among the experts was as to 
whether death resulted from carbonic oxide 
or carbonic acid, and as to their resultant 
poisonous power, both causing death by suf- 



focation. Such a death clearly came within 
the term "accidental," and it was left to the 
jury to determine whether or not carbonic* 
oxide is poisonous within the meaning and 
intent of words " poison" and " poisonous*" as 
used in the policy. This course was pursued 
by the court in view of the conflict in the 
testimony as to whether such gases were 
strictly " poisonous" in the ordinary accepta- 
tion to be imputed to such term in the policy. 
These cases do not present the question of an 
accident and disease as in the case at bar. 
In Bacon v. Association (CU A pp. N. Y., OcL 
14, 1890), 25 N. K Rep. 309, it was held that 
death resulting from a malignant pustu> 
caused by the infliction upon the body of dis- 
eased animal matter containing baciUw <n>- 
thrax, is death from disease, and not within 
the terms of an accident policy similar to the 
one under consideration. It was likened to 
what is called "wool sorter's disease/* because 
it happens to people who handle wool and 
hides, such as tanners, butchers and herds- 
men. Although the medical experts admit- 
ted that this species of malady belonged to 
pathology, yet they attempted to except this 
instance from the classification of disease? 
by defining it as " a pathological condition, 
and succumbing of the body to the infliction 
of this particular poison." But the court 
held that a pathological condition a means 
neither more nor less than a diseased condi- 
tion of the body," and therefore, as the policy 
expressly excepted bodily infirmity or dis- 
ease, there could be no recovery. The court 
say : " No abrasion of the skin is needed to 
produce the contact of the bacilli, and what 
follows from such contact seems to be as 
plainly a disease as in the case of small-pox 
or typhoid fever." Sun-stroke seems to be 
recognized by the courts in New York as a 
disease. In Boos v. Insurance Co., 6 Thomp. 
& C 364, the contention was as to whether 
the court should take judicial cognisance of 
the fact that sun-stroke was "a serious 
disease," within the terms of the policy. 
There seemed to be no question made that 
it was not a disease, but whether the fact of 
its seriousness should be left to the determi- 
nation of the jury. Courts may take cogni- 
zance of facts generally known and recogniz- 
ed in nature, science and history. They 
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will take notice of processes in art and 
science, the results of which are matters of 
common knowledge. Brovm v- Piper, 91 U. 
S. 37. They will take notice of the art of 
photography and its production of correct 
likenesses. UdderzooVs Case, 76 Penn. St 340; 
Cozzensv. Higgins, 1 Abb. Dec. 4&1. Also 
that coal oil is inflammable, State v. Hayes, 
78 Mo. 318. So should courts take notice 
that fever in its multiform grades is a disease, 
and I apprehend, in view of the* universal as- 
signment of apoplexy in pathology among 
the diseases of the brain, that it would* not 
be seriously questioned that courts in trials 
before juries may assume it to be a bodily 
disease. 

It is suggested in argument by the learned 
counsel for plaintiff that at some time an- 
terior to the issuance of this policy the de- 
fendant's policies contained an express ex- 
ception against injury by sun-stroke, and 
that in its circulars distributed at the time 
the policy in question was issued it asserted 
that practically all the old conditions had 
been expunged from its policies. It is there- 
fore argued that this was tantamount to an 
assurance on its part that sun-stroke would 
thenceforth be regarded by it as expressed 
within the terms " external, violent and ac- 
cidental" What the facts are touching this 
assertion the court cannot know, and what 
the law arising thereon may be the court is 
not required on this issue to say, as no such 
facts appear in the petition. The court can 
look alone to the petition in passing on the 
demurrer. The demurrer admits only such 
facts as appear on the face of the petition, 
and such as are well pleaded. 

It results that the demurrer is sustained. 



LEGAL ASPECTS OF FICTION, 

This was the title given to a capital lecture 
by Dr. Showell Rogers, lately read at Bir- 
mingham. There are some curious cases in 
which fiction has been realized in law Courts. 
Perhaps the first recorded case of the kind 
was when the sensational novelette called 
* The mystery of the Hansom Cab* ran into a 
new edition in actual life, and Charles 
Parton was sentenced to death at Liverpool 
Assizes for the murder of John Fletcher, 



while administering chloral to him in a cab. 
In « A Village Priest,' too, occurs an incident 
which recalls the fact that in a divorce case 
a year or two ago one of the most conclusive 
pieces of evidence, by which the guilt of an 
unfaithful wife was established, was the 
marking of some verses in a copy of Why te- 
Melville's songs and poems. There is a good 
deal of * reformatory romance 1 in Fielding's 
novels. Some glaring anomalies of then ex- 
isting law are dealt with in ' Amelia' and in 
'Jcseph Andrews.' Lawyer Scott is very 
technical. George Eliot, it is said, consulted 
Mr. Justice Stephen on the Indian penal code 
when writing her novel of ' Middlemarch,' 
and so gave a correct legal statement of Mr. 
Bulstrode's position in compassing, while not 
actually causing, the death of Raffles. 
Anthony Trollope stated that the legal 
opinion as to the heirlooms in the ' Eustace 
Diamonds' was written by the late Mr. 
Charles Merewether, Q.C. Two novelists, it 
appears, paid fees for legal advice, though 
one of them (Charles Reade, in 'Griffith 
Gaunt' and ' Foul Play') propounds some 
strange law; while Bulwer Lytton, who took 
counsel's opinion when writing ' Night and 
Morning,' was disgusted at Daniel O'Connell 
calling his law in question. One of the best 
of recent novels containing sound law is Mr. 
Rider Haggard's * Mr. Meeson's Will ; ' but 
the author has got somewhat asiray over the 
succession and probate duties in 'Colonel 
Quaritch.' It is well known that Dickens 
contributed to sundry reforms by his novels, 
as in his social aspects he often wrote his 
books with a purpose that touched the law. 
— Law Journal. 



CAPITAL PUNISHMENT. 

The following correspondence has appeared 
in the Time* : 

Sir, — Those who advocate the abolition of 
capital punishment boldly assert that it does 
not deter from murder. How can they pos- 
sibly know this? Their only attempt at 
proof is by an arithmetical computation, 
with even less foundation than Mr. Glad- 
stone's ' electoral facts-' But there is direct 
and positive proof that it has this deterrent 
effect. A convict in Western Australia 
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wrote homo surreptitiously to his old 'pal* 
in England, informing him of soma of the 
conditions under which ho was living, and, 
among other things, that by the law of the 
colony a convict who committed a murderous 
assault on a warder might be hung. The 
letter chanced to fall into the hands of the 
authorities. His words were as follows : 
'They tops a cove out here for slogging a 
bloke * — Li*, * they hang a convict out here 
for assaulting a warder/ * That bit of rope, 
dear Jack, is a great check on a man's tem- 
per/ 

A sentence of penal servitude for life can- 
not have the same deterrent effect, for there 
is always the chance that it may not be 
carried out Mr. Gladstone let out the 
Fenians who were sentenced in 1807 for life 
after a few years, There is now a party in 
the House of Commons and in the country 
who are trying to procure the release of John 
Daly acid other atrocious dynamiters sen- 
tenced only five or six yearn ago for life, and 
nobody can doubt that if the Fhanix Park 
murderers had been sentenced to penal 
servitude instead of being hung they, too, 
would have a good chance of being released 
by or before this time. Can anybody doubt 
that under these conditions a sentence of 
penal servitude would be far less deterrent 
to these desperadoes than that of capital 
execution ? 

Your obedient servant, 

D. 

Em, — Some years before his death the late 
John Bright happened to be travelling in 
company with a man who had held a high 
official position in Van Diemen's Land, now 
Tasmania. The conversation turned on ihe 
convict system, and Mr. Bright showed great 
interest in the success in life of men who had 
been transported and subsequently liberated, 
At last he asked the colonial oilicial whether 
he could tell him anything about a particular 
man, whom he mentioned by name. In an- 
swer to inquiries, he saiil that man, a medi- 
cal practitioner, had been condemned to 
death in England for murder, but through 
his (John B right's) efforts the death sentence 
had been commuted to transportation for 
life. He was greatly opposed to capital 
punishment; and he would be glad to learn 



that bis intercession in that case had veeolted 
satisfactorily. The colonial official, after 
further questions as to name, date, &c» was 
obliged to inform Mr- Bright that his proi&L 
whom he had saved from the gailowa in 
England, bad committed two murdera by 
poison in Van Diemen'a Land, and had then 
been hanged. 

An Ex-Colonial Minister. 



Sir, — T believe I may add a practical man © 
opinion on this point Some years ago, when 
Sheriff of London and Middlesex, before 
Lord Cross took the control of the prisons 
out of the hands of the magistrates, I had 
some experience of the 'condemned cell' 
On one occasion, visiting a prisoner tinder 
sentence of death, in respect of whom some 
considerable efforts bad been made to get a 
reprieve, I entered the cell accompanied by 
Mr, Jonas, the governor, who had been in 
charge of Newgate prison for very many 
years, and who may be said to have had an 
almost unequalled experience of the effect* 
of hanging. 

On the governor telling the prisoner thai 
he could state anything that he desired to 
me as sheriff, the prisoner immediately be- 
gan to compare his own case with that of a 
recent convict, and urged that his act wa« 
exactly on the lines of the crime of this man, 
and that he had beeo reprieved — evidently 
expecting a similar result in his own case- 
On quitting the cell Jonas made use of this 
remarkable observation i * It is always the 
case ; when we get one reprieve we have 
three murders follow !' I believe there is 
nothing which acts more upon the human 
minO than the certainty of punishment, or, 
as the Australian convict describes it, ' The 
bit of rope is a great check on a man's temper f 

There is, however, another side of this 
question, and that is the difficulty of dealing 
with a human being who has imbrued his 
hands in blood. In the public interests he 
is better out of the way. Shut in a prison, 
brooding upon his past deed, he becomes in 
all probability insane, or excites sympathy, 
is released, and becomes an encouragement 
to other evil-doers. 

I am, Sir, your obedient servant, 
J. Whtttaker Ellis. 
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ADMISSION TO THE LAW COURTS. 

Mr. McVane formally applied to the Lord 
Chief Justice of England for a ticket of ad- 
mission to his court, on the ground that, 
though a judge is ' absolute emperor over his 
Court, yet his power does not extend to the 
selection of what body of people shall repre- 
sent the public in cases which are not heard 
in camera,' and that, if it be necessary to 
establish a system of admittance by ticket 
only, that tickets should be distributed im- 
partially to all applicants. The applicant 
also maintained that ' if there is room in the 
well of the Court, any member of one of the 
Inns of Court has a prior right to a seat 
therein over an ordinary member of the 
public, whether provided with tickets from 
the judge or not 9 The Lord Chief Justice 
pointed out that the majority of persons on 
the bench have been unknown to him, but) 
have been persons to whom for one reason 
or another it seemed proper to grant the 
privilege of admission, and that exactly the 
same observations apply to his own small 
gallery and to a portion of the gallery op- 
posite the bench. * The rest of that gallery/ 
added bis lordship, ' and the whole of the 
body of the Court has been absolutely free, 
but I have given strict orders to prevent 
overcrowding, with the further directions 
that the utmost available space shall be given 
to members of the bar in costume, and that 
the reporters for the press shall be able to 
perform their important duty, as far as pos- 
sible, in ease and comfort. ... I can make 
no alteration in your favor. As the person 
you refer to as a Templar and yourself may 
perhaps repeat your mistakes, I shall send 
your letter and my answer to the news- 
papers.' The point raised by this correspon- 
dence is, we believe, quite new. The general 
right of the public to be present at any trial, 
so long as there is room, is, of course, un- 
doubted, but the extent to which a judge may 
go in restricting that right in favour of parti- 
cular individuals has never, so far as we 
know, been denned. Nor do we believe that 
members of the Inns of Court, except after 
their call to the bar, have any priority over 
the general public. Perhaps all that can be 
laid down with certainty is that, if any mem- 
ber of the general public can obtain admis- 



sion to any part of the Court not allotted to 
the bench or the bar, no ticket holder what- 
ever can by right of his ticket eject such 
member of the public from his place.— Law 
Journal (London). 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Sept. 19. 

Dividend*. 

Re Joseph Daigneau.— Final dividend, payable Sept. 
30, Bilodeau k Renaud, Montreal, joint curator. 

Re Demero k Riyerin, Quebec.— First k final divi- 
dend, payable Oct 1, G. Proulx, Quebec, curator. 

Re iAmoureux frercs.— Dividend, payable Oct 1, 
Bilodeau k Renaud, Montreal, joint curator. 

Re Raphael Larocque, Upton.— First and final divi- 
dend, payable Oct. 15, J. 0. Dion, St. Hyaointhe, cur- 
ator. 

Re Edward Montgomery.— Dividend, payable Sept 
26, Bilodeau k Renaud, Montreal, joint curator. 

Re Onlzime Paused— First and final dividend, pay- 
able Sept. 30, Bilodeau St Renaud, Montreal, joint cur- 
ator. 

Re Joseph Arthur Viau.— Final dividend, payable 
Oct 2, N. Tetreau, Hull, curator. 

Separation a» to property. 

Margaret Cutter vs. Oliver Worth Winship, manu- 
facturer, Montreal, March 12. 

Mathilde Lavallee vs. Alphonse M&ras, laborer, St. 
Henri, Aug. 22. 

Delphine Lebeau vs. Honore* Choquette, farmer, 
pariah of St Gregoire-le-Grand, Sept. 16. 

Vital ine Legault vs. Clovis Le*ger, tailor, Montreal. 
Sept. 15. 

Cadastre. 

Subdivisional lots Nos. 138-211 to 138-298 inclusively 
of subdivision of part of lot No. 138, parish of Montreal, 
have been cancelled. 



Quebec Official Gazette, Sept. 26. 
Judicial Abandonment*. 

Arthur Laperle, Bore], Sept. 21. 

Adelard H. Lemaitre, trader, Thetford Mines, 
Sept. 22. 

Thomas Mcintosh (an interdict by his curator, Wm. 
Patton), heretofore doing business at Montreal under 
the name of John Mcintosh k Son, Sept. 14. 

Richard Robertson, Black Cape, county of Bonaven- 
ture, Aug. 29. 

Curaton Appointed. 

Re Joseph Elisle Bourke, St. John.— Lamarche k 
Olivier, Montreal, joint curator, Sept 22. 

Be Miss Mary Mahon.— H. A. Bedard, Quebec, 
curator, Sept. 22. 

Be J. A. Dubuo k Co.,Sherbrooke.— J. P. Royer and 
R. R. Barrage, Sherbrooke, joint curator, Sept 22. 

Re Sd. Larue k Co.— C. Desmarteau, Montreal, 
curator, Sept. 22. 

Re J. Mongue* k Co.— C. Desmarteau, Montreal, 
curator, Sept. 22. 

Re Rousseau k Vdrina and J. F. Venn* k Co., 
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furniture dealers, parish of Ste, Anne de la Pe'rade.— 
F. Valentine, Three Rivers, curator, Sept. lb\ 
Dirulrndi. 

Re George Baptist, Son k Co., Three Rivers.— 
Dividend payable Oct. 12, Macintosh & Hyde, Mont- 
real, joint curator, 

/f> George Bo rt rand, Montreal,— First dividend, 
payable Oct. 15, Kent k Turcotte, Montreal, joint 
curator. 

Be David Courchene, L* Av en ir— First dividend, 
payable Oct. 15, A. L. Kent and J, Af, Mareotte, 
Montreal, joint curator. 

Re William Hunter, Montreal,- -First and final 
dividend, payable Oct. 12, J, Md>. Haina, Montreal, 
curator. 

Rt A. S. Langevin, Montreal. — First dividend, pay- 
able Oct. V&t Kent k Turcot to, Montreal , joint curator. 

Re Nap. Leroux, Montreal .—First and final divi- 
dend, payable Oct. 15, Kent k Turcotte, Montreal, 
joint curator. i 

Rf H- F. Poirier, Montreal. —First dividend* payable 
Oct, 15, Kent k Turcotte, Montreal, joint curator, 
Sfitaratian a* to Frap<M*v* 

Marguerite Adam vs. George llaillie, jeweller* Mont- 
real, Sept, 18. 

Julie Lenioine vs. Kdouurd Lefebvre, Montreal, 
July 4. 

Lucy Maria Moany vs. Michael Bums, trader, 
Montreal, Sept. 22. 

Marie Autolnelte Paten nudo p Vf. Xr'nophun llcnaud, 
trader, St* llenri, Sept. 17. 

Jennie Ward vs. i 'hades William Boon, Montreal, 

Sept. 14, 

GENERAL NOTES, 

Thk Dkath Penalty for Trai* Wrkckkrh.— In 
connection with the recent attack by brigands upon a 
railway train in Turkey, when, by something likes a 
miracle, no serious bodily barm was* received, il is 
interesting to note thai the State Legislature of Cali- 
fornia has passed a Iflw enacting thai convicted train- 
wreckers shall in future be punished wilb death, 

* Only those who are conscientiously opposed to capital 
punishment in any Base/ wiys the Railway Wm4d, 

* can make any logical objection to such a statute. The 
average murderer slays but one ; the train- wrecker 
may kill a hundred. Many who are culled murderers, 
perhaps never intended to deal a fatal blew. Jn 
countless instances the homicide has been couimitkd 
under a sudden impure or under terrible provocation. 
But the man who stealthily Wfttchtl his change and 
who contrives, with the precision of aclockiuuker and 
the cruelty of a fiend, to so adjust obstructions as to 
imperil the lives of stores of humnu beings is a mon- 
ster of depravity. Rarely* indeed, ia there any 
clumsiness in the arrangement. Every del nil Ls 
regulated with scientific accuracy, in the snuill 
hours, when the chance of detection is only as one in a 
thousand, doen the train- wrecker do his work.* 

A Dor, Proviso an 'Alihi.— The following letter 
recently appeared in our sporting contemporary, Rod 
and Gun; 'Sir,— While staying in Devonshire last 
week at, a farm, I lutd a practical illustration of an 
interesting case of ^heop-worrying. Look ing out of 
my bedroom window just as it was dnyiight, I saw a 
flock of ewes that had recently lambed tearing about 



the held as if alarmed, and I quickly discovered thai 
two dogs were hunting them. I woke up the fannc 
and we were soon on the spot ; but the dogs wvi too 
quick for us; and we con I i only identify one of them, 
which we recoguiied as belonging to a farm about 
three miles off. They had killed and partially sate* 
two lumbs, and seriously mauled three others. My 
friend at once got out his gig, and we drove off to the 
form from whence we thought the culprit hailed, 
expecting to reach there before the dog. On am-ring. 
wc told the owner of the animal our errand, and he at 
once invited us to come and see hit sheepdog, which 
cout : not possibly have committed the crime, as ha 
wii* nbut up of a night in the stable. There, truly 
enough, did we find the collie, looking half asleep and 
curled up in accruer among the straw. His owLer 
triumphantly pointed him out: but he was a pecu- 
liarly-marked dog, and we had both spotted him, and. 
moreover, there was a broken window io the stabl«, 
and traces of dirty* and apparently recent, claw- 
marks on the wall. My farmer Zonked in the brute? 
mouth, and thought there was wool on the teeth, 
but the owner contended that that proved nothing, a? 
the dog had been among his own sheep the pns?frwa 
evening. I then suggested that a dose of salt and 
water might prove if any mutton had been recently 
devoured, and, the twu farmers euuseuting to this, we 
dbttd i>oor collie accordingly, and in a few minutes he 
disgorged a quantity of raw lamb with the wool an it, 
unmi -tiikildy recently killed. The case was admitted 
proved, and the neighbors speedily came to term? as 
to the question of damage. To me it seemed a mast 
interesting case of canine intelligence that two 
scamps of dogs, one wo know having sheep within » 
few yards of him, should not attempt any sport on 
tlitdrown ground, hut should deliberately meet ecme 
miles off, and then, when interrupted, tear off to their 

ti -, and, like u human criminal, endeavor to prove 

an alibi by being found asleep in bed about the time 
when the murder was committed.^I am, kc, Mkii 
v a i .k , S a rrcy , March 8, 18 flV 

Mft. DtQBY uh thk Law ok Criminal CottsruucT,— 
Mr. Digby's article in the Laic Qitarterlit on N The Law 
of Criminal Conspiracy in England and Ireland ' is an 
interesting one, It is pointed out that it ia impossible 
to describe a ccitain eJass of conspiracies; in term* 
more precise than those uned by Mr, Justice Stephen 
(Oriin. Law Dm. urt, lot') in describing them a* *agrec 
ments between more persons than one to carry out 
purposes which the judges regarded as injurious to the 
public/ It Kit however, M Mr. Dighy sayx, above all 
things desirable in criminal Juw that what Is and wha? 
LS not crime should be clearly and intelligibly defined: 
and the general rule suggested is, that where erime is 
the object or direct result of the combination, the coui 
bination should be held to be a criminal one, but mH 
otherwise: or, in other words, that the enactment <->( 
the Conspiracy and Protection of Property Act, IS 75, 
that "a combination of two or more person* to door 
procure to be done any act in furtherance p/ a trnde 
tii*jmte between ent player* awl tntrkmen shall not be 
Indictable if tuen act committed by one person would 
not be punishable as a crime,' should be* made applic- 
able to ail combinations whatever.— law Journal {£q»- 
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VoL XIV. AUGUST 29, 1891. No. 35. 

In the City of London Court, on Sept 2, 
before Jndge Kerr, in the case of Baggs v. 
Hodgson, an important question was raised 
affecting the liability of restaurant proprie- 
tors for the loss of their customers' property. 
The defendant was the owner of the Raglan 
Hotel, Aldersgate Street, and the plaintiff 
(according to his solicitor's statement) went 
there to take his lunch. While there the 
defendant's wife, who assisted him in the 
business, asked the plaintiff to let her move 
his coat from where he had placed it behind 
the chair to some* other place which would 
be more convenient, and make room for 
other customers who had come in. The 
plaintiff demurred to that being done, but 
the request was repeated, and then he al- 
lowed his coat to be moved. The defendant's 
wife hung the coat up, but afterwards it 
could not be found. It had been stolen, and 
the plaintiff therefore asked to be recom- 
pensed for the loss he had sustained. Tho 
question turned on the relationship existing 
between the plaintiff and the defendant, and 
whether they stood in the position of guest 
and innkeeper. The defendant's solicitor 
said the defendant's establishment was a 
restaurant. On the question of law the 
defendant could not possibly be held liable 
for the loss of the plaintiff's overcoat His 
Honor said the plaintiff did not go as guest 
to an innkeeper. He went for his lunch, and 
that was all the difference. The law gave 
the plaintiff no remedy for the loss he had 
suffered. There must be judgment for the 
defendant, with costs. The above decision 
is rather incomprehensible. It certainly 
could not be sustained under our law, and 
we may refer to the analogous case of Bun- 
nell v. Stern, before the New York Court of 
Appeals, to. show that in New York State a 
different conclusion was arrived at. In Bun- 
nell v. Stern a customer took off her wrap in 
a shop in order to try on a cloak, and it was 
held that the shopkeeper was responsible for 
the wrap. The Court remarked: "Under 



the circumstances we think it became the 
defendants' duty to exercise some care for 
the plaintiff's cloak, because she had laid it 
aside upon their invitation, and with their 
knowledge, and without question or notice 
from them, had put it in the only place that 
she could (on the counter)." 



Ttie Green Bag has the following anecdote 
relating to circumstantial evidence : — " Some 
years ago, in one of our smaller New England 
cities, there occurred a succession of fires, 
evidently of incendiary origin. They were 
clearly the work of the same hand, and so 
skilfully executed that for a long time no 
trace could be found of their author. Every 
one was alarmed, every one was on the 
watch, and a large reward was offered for 
the detection of the ' firebug.' Private and 
public buildings were set on fire, the chur- 
ches were not spared, and in no instance 
could a motive be assigned for the act At 
last an attempt failed, and by the side of the 
building was found a wooden box filled with 
combustible material on which kerosene had 
been poured. In the box ' was found a St 
Paul newspaper. The detective employed to 
work up the case found that only one man in 
the place received this paper, a carpenter, a 
man of good family and irreproachable char- 
acter, with some property, apparently inof- 
fensive, and one of the last persons to be 
suspected of crime. In his absence his shop 
was examined, and it was found that the 
boards of which the box had been made had 
been sawed from boards still in the shop, as 
was shown by putting the parts together, 
when every little vein in the two parts 
matched, as no pieces if the world were hunt- 
ed over would do if they had not once been 
part of the same board. It was noticed also, 
that the nails had been driven into the 
boards with a hammer having a dent on its 
face, and a hammer with this same dent was 
found in the shop. The man was arrested, 
and though not a particle of direct evidence 
could be found against him, the three circum- 
stances — the St Paul newspaper, the match- 
ing of the boards, and the dent in the ham- 
mer — so impressed the jury, one member of 
which was a carpenter, that he was convicted, 
and was without doubt guilty, as all, eveu 
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his nearest friends, came to believe. The 
only explanation of his crime was that he 
was a monomaniac' on the subject of fires ; 
and he was sentenced to a long term of im- 
prisonment, with compassion for the man, 
but to protect the community. It was regard- 
ed as an illustration of the remark that 
circumstantial evidence is often more con- 
vincing than direct ; for in this case the only 
chance for doubt was that another person 
than the carpenter used his shop, which was 
not for a moment contended by his attorney." 



SUPERIOR COURT. 

Beauharnois, June 27, 1891. 
Before Bklanger, J. 
In re Wiu&n & McGinnis, Insolvents ; 

and Maclarbn et al., Petitioners. 
Insolvent, Examination of— Art. 775, C. C. P. 
Held: — 1. That an insolvent cannot be com- 
pelled to appear for examination.under Art 
775, C. C. P., before his abandonment has 
been contested, 
2. That a judge sitting in Court may revise an 
ex parte order granted by himself in cham- 
bers. 
An ex parte application had been granted 
in Chambers for an order, to have the insol- 
vents appear before the Court for exami- 
nation under Art 7/5, C. C. P. On the return 
day they appeared by counsel, and presented 
a petition asking that the order granted in 
Chambers be revised, no contestation of their 
abandonment having been filed, and the 
delay mentioned in Art 773, C. C. P., having 
expired no contestation could now be filed. 
Per Curiam : — I see no objection to revis- 
ing this order; the insolvents had not been 
notified of its presentation, it was granted ex 
parte, and no contestation of their abandon- 
ment had been filed ; moreover, the delay for 
contesting has expired. It would be there- 
fore useless, were it practicable to enforce it 
I have already decided in a previous case 
that an insolvent can only be held to appear 
for examination after contestation of his 
abandonment (bilan), and I see no reason 
to change this opinion. Order revised. 

Maclaren f Leet, Smith & Smith for petitioner. 
McCormick, Duclos & Murchison for insol- 
vents. 
(r. u m.) 



ENGLISH CAUSES CELEBRES. 

Banks v. Goodprllow (1870, LR.5Q.B. 
Div. 549). 

Banks v. Qoodfettow, to the exclusion even 
of Begina v. Macnaghten, is the cause c&ebre 
of the English law of lunacy. 

The younger Holmes, in one of his admir- 
able lectures on the common law (p. 108), 
has pointed out that the capacity and the 
responsibility of the insane ought not to be 
determined by any ' external standard ' 
which leaves their 'personal equation' out 
of account In the English lunacy law this 
just and wholesome doctrine was for a long 
time lost sight of, and the civil capacity and 
the criminal liability of persons affected with 
mental disease were ascertained by the ap- 
plication of different and contradictory tests : 
(1 ) Any, the least, delusion was fatal to tes- 
tamentary capacity ( Waring v. Waring ,6 Moo. 
P. C. 341 ; Smith v. Tcbbitt, 36 Law J. Rep. P. 
& M. 97 ; L. R. 1 P. k M. 398). The argu- 
ment in favour of this curious theory, for 
whose vitality Lord Brougham and Lord 
Penzance were responsible, was put in this 
way : ' To constitute testamentary capacity 
soundness of mind is indispensably neces- 
sary; but the mind, though it has various 
faculties, is one and indivisible. If it is dis- 
ordered in any one of these faculties, if it 
labours under any delusion arising from such 
disorder, though its other faculties and func- 
tions may remain undisturbed, it cannot be 
said to be sound. . . . Testamentary incapa- 
city is the necessary consequence' (Banks v. 
Goodfellow, ubi sup. at p. 559). (2) On the 
other hand, the criminal responsibility of the 
insane was determined first by the 'wild 
beast* theory, promulgated by Mr. Justice 
Tracy, according to which only that degree 
of mental disease which reduced the intelli- 
gence of a prisoner to the level of the mental 
endowments of an infant or a wild beast was 
regarded as a valid exculpatory plea ; then 
by Lord Mansfield's « right and wrong in the 
abstract ' theory ; and finally by the 4 rules in 
Macnaghten'* Case, 1 which made the test of 
responsibility the prisoner's knowledge not 
of the general ethical distinction between 
right and wrong, but of the wrongnees and 
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illegality of the act for whose commission be 
was being tried. (3) Again, the contractual 
capacity of the insane was ascertained by 
quite diiferent criteria, derived first from the 
civil law, then from feudal policy, and lastly 
from equity jurisprudence. It is obvious 
that beneath these conflicting doctrines there 
lay one and the same fallacy— the assump- 
tion that general standards, external to in- 
dividual characteristics and peculiarities, 
could with propriety be applied to the shifting 
and then imperfectly apprehended pheno- 
mena of mental disease. Banks v. Ooodfellow 
gave this fallacy its deathblow. This was an 
action of ejectment, the result of which de- 
pended on the validity of the will of one John 
Banks,and the material facts were as follows : 
Banks had been confined in a lunatic asylum 
as far back as 1841. Discharged after a time 
from the asylum he remained subject to cer- 
tain fixed delusions; he had conceived a 
violent aversion towards a man named 
Fetherstone Alexander, and, notwithstanding 
the death of the latter, he believed that this 
man still pursued and molested him; the 
mere mention of Alexander's name was 
sufficient to throw him into a state of violent 
excitement Banks also frequently believed 
that he was pursued by devils, whom he 
thought to be visibly present. These delu- 
sions were shown to have existed between 
1841 and the date of the will (1862), and also 
between that date and the testator's death 
in 1865. It was admitted that at certain 
times the testator was incapable of making 
a valid will. But he was proved to have 
been rational at the time of giving instruc- 
tions for, and at the time of signing, the testa- 
ment in issue, and the manner in which he 
disposed of his property — viz. bequeathing it 
to a favourite niece— evinced no traces of 
insanity. It was strongly urged, however, 
that, ' though the delusions under which the 
testator laboured might not have been pre- 
sent to his mind at the time of making the 
will, yet, if they were extant in his mind so 
that, if the subject had been touched upon, 
the delusions would have recurred, he was of 
unsound mind, and therefore incapable of 
making a will.' But the Court of Queen's 
Bench, in a masterly judgment delivered, 
and obviously prepared, by Chief Justice ' 



Cockburn, repelled this contention, and held 
that, as the testator's delusions were ■ quite 
foreign to the subject-matter of the will, and 
neither had nor could have had any influence 
upon its provisions, they were not fatal to 
his testamentary capacity. ' It is essential,' 
. . . said the Chief Justice, , . . l that a tes- 
tator shall understand the nature of the act 
and its effects ; shall understand the extent 
of the property of which he is disposing; 
shall be able to comprehend and appreciate 
the claims to which he ought to give effect ; 
and, with a view to the latter object, that no 
disorder of the mind shall poison his affec- 
tions, pervert his sense of right, or prevent 
the exercise of his natural faculties, that no 
insane delusion shall influence his will in 
disposing of his property, and bring about a 
disposal of it which, if *the mind had been 
sound, wou]d not have been made.' The 
decision revolutionized the substantive law 
of lunacy. Of course it settled once and for 
all the criterion of testamentary capacity in 
mental disease. (Cf. Bwghton v. Knight, 
1873, 42 Law J. Rep. P. & M. 41 ;LR.3R& 
D. 64). But it did, and is doing, much more 
than this. It has come to govern, by way of 
analogy, the law as to the capacity of the 
insane to marry (Durliam v. Durham, 1885, 
L. R. 10 P. Div. 80, overruling Hancock v. 
Peaty, 1867, 36 Law J. Rep. P. A M. 57 ; L. R. 
1 P. & D. 335, which corresponds to Waring 
v. Waring in this branch of the law) ; it has 
made its influence felt in the law of contract, 
so that we find a man held competent to 
grant a lease of a farm which he insanely 
believed to be impregnated with sulphur, 
and wished to get rid of on that ground, 
because the delusion sharpened his faculties 
(Jenkim v. Morris, 1880, 49 Law J. Rep. 
Chanc 392 ; L. R. 14 Chanc Div. 674). It 
is telling upon 'the rules in Macnaghten's 
Case 1 themselves. Finally, it directed the 
attention of the legal world, to the facts that 
capacity and responsibility cannot be deter- 
mined rightly by the application of rigid 
general rules, and that the only true test of 
soundness of mind for legal purposes consists 
in analysing the act and at the same time 
steadfastly regarding the mental and moral 
constitution of the actor. — Law Journal (Lon- 
don). 
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TJIE OUTLOOK FOR LA W STUDEXTS. 

The following is extracted from an address 
delivered by Mr. F. K, Muntou to the mem- 
bers of the Law Students* Debating Society, 
at the Law Institution, London, Fflbruarv 
24, 189 1 :— 

To approach t lie subject of the outlook for 
law students, we must see what is the present 
state of the practice of the law, whether it is 
falling or increasing, and how stand the 
chances, having regard to the existing 
number of members and those daily coming 
into the profession, of earning a living by 
means of it- I daresay it is known to almost 
everybody here that the solicitor, as we 
see him, is of comparatively modern growth. 
Very few, indeed, of the oldest firms in 
London date back more than a century, and 
certainly the importance of any solicitor at 
that time, whether he ultimately founded a 
firm or not, was very little, compared to the 
position which be occupies at the present 
d ay . t f we read the d ram at i st s of t h o e i gl i- 
teenth century we shall see the view that 
was then taken of the solicitor, but, as I 
have to apply myself to the outlook, there is 
little time to go into the past. J will content 
myself with merely quoting— what I dare- 
say has been heard hy many in this room— 
the remark of Dr. Johnson, who said : ■ I 
should be sorry to speak ill of any person in 
his absence, but I believe the gentleman in 
question is an attorney. 1 It represented 
pretty fairly the public view in those timt'S, 
nor was it altogether unnatural, for at that 
period the solicitor in the general way was en- 
tirely u n ed u rated . He [ >assed no exam i n a - 
tions whatever. He got into the profession 
by merely serving his time, and nine out of 
ten solicitors of a century since were persons 
who were almost utterly ignorant of the 
general law of the land, relying in that re- 
spect upon the assistance of the bar, who at 
that time held a very different relative 
position, The bar and the solicitors together 
now forni a joint honourable profession, and 
let us hope, since the Law Society has in- 
augurated a system (which 1 had the honour 
to initiate in a paper I read on the subject), 
by which scarcely anything affecting the bar 
is attempted without consultation, that such 
course of action will be strengthened and im- 



proved an we go on. Not till 1844, or there- 
abouts, was there any examination for solid* 

tors. It is said that just one question or so 
was asked, as a matter of form, before a man 
was admitted, and probably many of you 
have heard the story, though some of our 
young friends have not, of an old judge and 
a young man who was about to become a 
solicitor. The old judge asked the young 
man how he would advise a person to act 
under certain complicated circumstances he 
named. The candidate in question, not 
having the remotest idea about it, after a 
little consideration, put on a grave face, and 
said : ' My lord, I think, in a case like that, 
the first thing I should do would be to draw 
107. on account of costs. ' Said the old judge 
to the master : * He will do, pass him/ and 
he passed accordingly. Letjos now look to 
the statistics, and consider the probabilities 
of solicitors as a whole being able to earn 
anything like a comfortable subsistence by 
means of the law. I find that the proportion 
of the solicitors admitted thirty years ago 
was about the same as it is now— that is to 
say, in England there is one solicitor to 
about 2,500 of the population. The population 
has increased since that time some tiling like 
50 par cent,, and the number of solicitors has 
Increased at about the same rate. This 
would l*e all very well If the business kept 
pace with the increased number of inhabi- 
tants, but those who have bad an opportunity 
of studying the matter know that in the High 
Court during the last few years there bar- 
rel ativ id y been a very appreciable decrease 
of work, and, though of course in the mani- 
fold affairs of this country, and having re- 
gard to its increasing importance among 
nations, there must always be a very large 
amount of business for men of on r class to 
perform, it is a fact that during the last few 
years there hits boon the relative decrease 
jnsl adverted to. I do not know whether it 
has occurred to many of the younger mem* 
bail of this society to examine into the mat- 
ter, but it is a fact that if all the cases actually 
tried in the Courts from one year's end to 
the other were distributed equally among 
the solicitor*, there would not be half a case 
apiece ; moreover, if all the members of the 
bar practised there would not be one trial 
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apiece for them ! It is true, as regards the 
bar, that a large number of gentlemen go 
there without any idea of practising, and it 
is very difficult to ascertain the precise pro- 
portion of men ready to take cases if offered. 
With regard to the business of a solicitor, 
everyone familiar with Jhe work of the pro- 
fession knows that at least three-fourths of it 
has nothing to do with litigation. I mean 
that if the business of the solicitors of 
England and Wales were taken from end to 
end such would be about the average of 
non-litigious work. The bulk of the business 
is that of advisers and diplomatists. Now I 
ask how many men are there who come into 
our branch of the legal profession and study 
during the statutory period, and perhaps 
come out well at the end, who thoroughly 
appreciate that the chief duty they will have 
to perform lies in attending to such matters 
as do not necessarily require an acute 
knowledge of the technicalities of the law. 
1 do not think that point is sufficiently con- 
sidered by those who enter the profession. 
The subject was to some extent recognized 
by a gentleman who died a short time ago 
and left a legacy to provide a prize for the 
candidate best versed in the direction to 
which I have referred, but he did not, I 
think, go far enough. I do not underesti- 
mate the need of the legal and other ex- 
aminations ; on the contrary, I hope that the 
high standard will be continued. As to 
honours, I think that it is a very excellent 
thing to try for them, and I speak gently 
upon this because I was fortunate enough to 
get a place myself in my day, though I 
certainly never derived a single client there- 
by. So far as it goes, it is a pleasure to dwell 
upon,and I counsel every man going up for his 
examination to endeavour to get a prize, for 
the extra knowledge thereby acquired, even 
if he be unsuccessful, is very valuable. I 
have, however, known men who have come 
straight from the test brimming over with 
honours, literally packed with law, but as to 
whom it lias been found almost impossible 
to unpack a single bit to meet some common- 
place emergency. It is a great fallacy to 
suppose that because you can pass your ex- 
amination well, or even get honours, that 
you are likely to get work or be able to per- 



form it when you do get it Now there are 
several positions in which men find them- 
selves on coming into our profession. There 
are those who Jiave what I may call a legal 
family pedigree, others have influential com- 
mercial and business relations, and some 
have plenty of money. The man with the 
family business already made is not a person 
one need particularly legislate for, though 
he has to keep his eyes open, but mere pos- 
session of good business connections do not 
make it all certain that a solicitor will suc- 
ceed if he is simply learned in law* I look 
upon tact as the most important qualification, 
and this can only be acquired by diligent 
observation and the study of your fellow- 
man. I remember an occurrence some twenty 
years ago which will illustrate in a small 
way what I want to impress upon you when 
I say how little mere legal skill or abstract 
knowledge of the law will assist, compared 
to some knowledge of mankind — a position 
that might occur to any of you at any time. 
As ail the parties are dead, I am not disclos- 
ing secrets, but about the period I name I 
was engaged in a case of some importance, 
involving a considerable sum of money, 
which was set down for trial and in the list 
to be heard on a certain day. The afternoon 
before} at the very last moment, my client 
was in great distress of mind because he dis- 
covered that the names of third persons 
would have to be published to their detri- 
ment, and he resolved under any circum- 
stances he must drop from the fight before 
incurring heavy further expense, and, in 
the emergency, the animosity being intense, 
there was apparently only one course— viz. 
to withdraw the record, which he instructed 
me to do, and pay the adversary's costs. 
Much disheartened, of course, I drove off to 
achieve the purpose. The official closing 
hour was at hand, and just as I arrived at the 
door I ran against my opponent, who struck 
me as looking remarkably gloomy, and it 
passed through my mind, though I was close 
run for time, that I bad better just see if he 
would say anything to me before I showed 
my hand. I am not going to speak too much 
about myself, but I studied that man's face 
—he, too, has long since passed away— and 
assumed as gay an air as possible, and this 
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attitude achieved startling results. As a fact, 
my nonchalance induced him to open a con- 
versation, saying : * I am glad to meet you, 
and'— well, to finish that story,- if I had made 
a mess of it I might have withdrawn the 
record, whereas that afternoon ended by our 
mutually signing an order to stay on pay- 
ment by his client to mine of half the debt 
,and the whole of the costs. All this was 
largely due to being careful not to show 
alarm at a critical moment There are many 
others, no doubt, who might have done the 
same, and I only give it as an example. I 
want to urge that, however much you may 
know of law, unless you school yourself to 
meet positions such as I have referred to, 
your education as a solicitor is deficient. 
Now what is it that busy firms want every 
day in business, and which it is so difficult 
to get? If one advertises for an admitted 
clerk, the profession is so overstocked that 
one has innumerable answers, the remunera- 
tion asked being humiliatingly small, indi- 
cating clearly that the demand does not 
equal the supply; but with the answers it 
is no easy thing to find a candidate who 
thoroughly appreciates that something more 
is wanted of him than abstract law. I 
honestly believe that there are a hundred 
firms in London who have openings ready 
for clerks at good salaries if they could find 
more men who apply their minds to acquir- 
ing the qualities to which I have alluded. 
They cannot be attained at once, but from 
beginning to end such qualifications should 
be part of a young man's study. When a 
brother-solicitor asks me whether I know of 
any good all-round man, he means a man 
who will rise to the situation and meet an 
emergency. Perhaps I may venture to say 
that I am entitled to speak a little on this 
subject, having had a long and somewhat 
varied experience. In my opinion there are 
many things essential to a young man get- 
ting on in our profession. In the first place 
it is necessary to be very polite. This may 
seem a needless suggestion, but I declare 
I have met men in the legal profession who, 
if they are giving a mere extension of time to 
which one is perfectly entitled, assume an 
air about it as though they were conferring a 
great favour. Firmness and politeness are 



not at all inconsistent Some people, how- 
ever, are painfully polite. There is a story 
of a very old solicitor, now dead, a regular 
money-lender, habitually remarkable for his 
politeness. He was so smooth that even 
when he refused a loan the person went away 
under some sense of gratitude. We all know 
that there are men who can refuse a favour 
more pleasantly than others grant one. 
This unduly polite solicitor on an occasion, 
when a young man went there, very hard up, 
for a loan, said : ' Well, my friend, how much 
do you want ?' { 1007/ said he. « Certainly,' 
said the solicitor, * but I shall want a little 
security.' The young man, who thought he 
was getting on very nicely, said : ' Well, to 
say the truth, the only security I can really 
offer is myself.' The old Solicitor said : ' Oh ! 
that will da Come along/ and, taking him 
up a passage to an open iron door, said : 
4 Please go in there, that is where I keep my 
securities.' But to be serious, politeness in 
the transaction of business is very important, 
especially to young men. The next essential 
is the cultivation of a business memory — 
not automatic repetition, but a system where- 
by you can recall the salient features of a 
matter throughout its progress. Then many 
young men do not sufficiently acquire the 
art of listening. It is a thorough art to listen 
properly, and I believe that in the conduct 
of business careful listening to what your 
adversary says, in order that you may 
thoroughly grapple the point, is a thing often 
disregarded. I am not pointing at anybody 
in particular, but there are some people who 
are so full of what they are going to state 
themselves that they do not apply their 
minds at all sufficiently to what their adver- 
sary says. I desire to impress upon law 
students that to learn to listen is almost as 
important as learning to speak. It is sup- 
posed by many that after they have studied 
the law they are fit to be advisers and diplo- 
matists without further ado. Before you can 
become a useful legal adviser, you must 
throw yourself into at least one or more 
other pursuits. You want to mix with the 
world, and get a practical knowledge of men 
and manners, for a successful solicitor and a 
man of the world are one and the same 
thing. I must not occupy the time by tell- 
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ing more stories, though the remark I have 
just made reminds me of something worth 
relating. Some years ago I put an advertise- 
ment in the principal journals, and, wishing 
to draw attention to my personal views, I 
stated that only those who had some qualifi- 
cation to be called ' men of the world' need 
respond. Would you believe that I had a 
• letter of four or five pages from one candi- 
date, seemingly an educated man, in which 
he said he had been to America, India, the 
colonies, and a number of other places, ad- 
ding, 'so I hope that I have established my 
claim to being something of a man of the 
world.' To return for a moment to statistics 
and the chances in the future, we roust re- 
member that in this country any man can 
become a solicitor who goes through the 
needful process, and opens an office, and puts 
on a door-plate, the latter often proportion- 
ately large to the smallness of the business. 
This sort of thing cannot be done on the 
other side of the Channel. There the number 
of solicitors is limited. Every district has 
its allotted number, and although you may 
go through your articles, you must wait till 
somebody dies, or in some way or another 
depend upon the shoes of another person. In 
France there is a large class of persons call- 
ed 'homines d'affaires' who perform a 
substantial share of the business which we 
as solicitors perform. We are in fact the 
'hommes d'affaires' here. The men in 
France who devote themselves to that par- 
ticular office are often first-rate diplomatists, 
but know very little law. I do not say that 
their duties are precisely like some of those 
which we perform. Such advisers, however 
designated, must always be in demand, for 
in this world of ours it is impossible for those 
who are engaged in anything like a large 
way to personally manage many matters 
connected with their affairs, and they must 
have a ' man of business' to attend to them. 
That 'man of business' in this country is a 
solicitor, and the 'business' which so largely 
falls upon the shoulders of the solicitor re- 
quires many of the qualities I have named 
to perform it satisfactorily, quite irrespective 
of the needful knowledge of law. I do not 
myself see how it is possible for all those 
who are daily admitted to our profession to 



earn anything like a substantial subsistence 
therefrom, and I have come to the conclusion, 
and I always say it whenever I' get the 
opportunity, that the time has gone past in 
this country for sending men into the ranks 
of solicitors merely because it is an honour- 
able calling. With'regard to the bar, men 
intending to practise as advocates mostly 
show an aptitude for the business they are 
going to undertake, whereas a man is often 
articled to a solicitor without having any 
aptitude whatever for acting as an adviser. 
Of course the position is less serious for a 
young man who has a business already 
made for him, and who has only to hang up 
his hat in the office to start work, but even 
then he must nowadays, as I have said before, 
possess some practical ability to keep his in- 
heritance going. Those of us who re- 
main in the profession will, I think, see liti- 
gation decrease more and more. Few people 
like litigation. I suppose we shall never 
have a complete code in this country, but the 
decisions of the judges during the present 
generation have gone far to supply a code 
which in a measure tends to decrease conten- 
tious work. I believe, for example, that 
there have been fewer actions with regard to 
bills of exchange since the law on that 
subject has been codified. To my mind, how- 
ever, the cardinal cause of decrease of liti- 
gation is the delay and uncertainty in the 
trial of actions. The ill-judged parsimony of 
the Treasury on the one hand, resulting in 
an insufficient staff to try cases, and the ex- 
traordinary and remarkable want of organisa- 
tion on the other, produce deplorable delay 
and uncertainty. Though, thanks to the 
Law Society and the Bar Committee, some 
useful rules are now in operation to soften 
down things, men are ready to settle their 
disputes on almost any terms rather than 
have to hang about from week to week and 
month to month in the Courts of law wait- 
ing for a hearing. It may be said by some 
that we are going to improve all these things. 
I have a very strong impression that the 
present system will last as long as I shall re- 
main in the legal profession, and probably a 
great deal longer. There are too many con- 
flicting interests in the way. Those who 
have any commercial business will support 
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me when I say this, that every effort is 
made to avoid going into Court at all, not 
that people want arbitration per ae— indeed, 
many dislike it — but it is choice of evils. 
[Concluded in next Issue.] 

GENERAL NOTES. 

Church Bblls.- The Pall Mall Gazette has rooently 
inserted a multitude of letters complaining of the 
noise of church bells in terms which show that the 
writers are bona fide sufferers. Have tbey any and 
what remedy at law ? The point is one singularly bare 
of authority. The well known ease of Dt Soltau v. 
Held, 21 Law J. Rep. Chano. }53, in whioh both dama- 
ges were recovered and an injunction granted* is, we 
believe, the only one to be found in the books on the 
subject. But in that esse the offending bellB belonged 
to a Roman Catholic chapel, and Vice-Chancellor 
Kindersley appears to have drawn a great distinction 
between the bells of such a ohapel and the bells of a 
' church in law,' to whioh ' bells are an appendage 
recognized by law, the speoial property in whioh is 
vetted in the churchwardens for the benefit of the 
parishioners at large.' We cannot think,however, that 
the bells even of a parish church might legally be rung 
to excess. The churchwardens, we should imagine, 
oould only authorise a reasonable user of them. It 
may be observed that in the chapter of the Introduc- 
tion to the Prayer-book * concerning the service of 
the Church,' it is provided that ' the curate that minis- 
tereth in every parish church or ohapel shall say 
morning and evening prayer in the parish church 
or ohapel where he ministereth, and shall cause a 
bell to be tolled thereunto a convenient time before 
he begin, that the people may oome,' &<s.—Law Jour- 
nal, 

Damp Bids.— The mischief wrought by damp beds 
unfortunately does not usually react upon its heedless 
originators. The sole sufferer is the luckless occupant, 
whoi forgetful of the buyer's caveat and all that it im- 
plies, buries himself within the chill of the half-dried 
bedclothes. In a recent instance, in which the law 
was appealed to, the tables were turned. The plain- 
tiff, who, with his family, had for several days occupied 
a room in a seaside restaurant, was then told that the 
apartment was let and he must accept another. Here 
the trouble began. Illness, with its expenses, followed, 
and the final cost, inourred in consequence of his too 
unceremonious host, amounted to 150/. An action so 
unusual and a verdiot so consonant with sanitary 
principles deserve to be kept in remembrance. It is 
to be hoped that their obvious teaching will not be 
forgotten by any who live by housing their fellow-men. 
As regards the latter, however, the maxim whioh incul- 
cates prevention is still the best. Not even a money 
fine will always atone for the injury done by avoidable 
illness. Caveat emptor, therefore, notwithstanding. 
Let the traveller, however weary and inclined to sleep, 
first be careful that his bed is dry. In any case of 
doubt the use of an efficient warming-pan, or, if need- 
ful, even a change of bedding, should be insisted on, 
and the further precaution of sleeping between blan- 
kets rather than sheets is in such oases only rational. 



'Signed, Sealed, and Dblivuid.'— Referring to 
Stock Exohange oustoms and transfers, it has been 
proposed to our M. P. members that they should com- 
pass the doing away of those foolish little seals which 
we are all acoustomed to affix to transfers, and without 
whioh no executed and attested transfer is really valid. 
What do they convey, it is asked, but the usages of a 
bygone age, before free education taught everybody 
to write? The gummed paper seals are symbols of 
the seals whioh our forefathers oarried on their sword- 
hilts, and with whioh they transacted their business by * 
affixing the seals— an equivalent to their signatures— 
to any document. ' Indeed, with one end or the other 
of their swords they used to settle everything in those 
happy days. In order that the words ' signed, sealed, 
and delivered' may be oarried out exactly we are 
required to stick bits of red paper on a transfer. Per- 
haps, it is suggested, the Stock Exchange committee 
would recognise all transfers as good delivery which 
have not these dabs of coloured paper upon them. At 
any rate, if the Stock Exohange committee will not car- 
ry out this reform, Parliament is to be asked to do so, 
with, of course, the usual concomitants of delay and 
bitter discussion. The agitators for this reform seem 
to forget that they are reflecting severely on their fore- 
fathers, who, when they established the custom in 
question, must be presumed to have understood their 
own purpose.— Mr. Utile* in London Law Journal. 

Gambling Contracts.— That a Stock Exehai.ge 
speculative contract, when made in the ordinary way 
through a broker and jobber, is perfectly good in law, 
was decided by the Court of Appeal in Thacker v. 
Hardy, 48 Law J. Rep. Q. B. 2*9, in whioh it was held 
that a broker employed by his principal to speculate 
was entitled to an indemnity against losses incurred 
in the course of the speculation authorised, and also 
to commission. But it was pointed out by Lord Jus- 
tice Bramwell that Grizewood v. Blane, 11 0. B. 
628, in whioh a Stock Exchange speculative con- 
tract was held bad, was unaffected by this decision, 
the reason for the distinction being that in Grizewood 
v. Blane the transaction took place between two prin- 
cipals. In Beriro v. Thalheim, whioh we recently 
noted, the Recorder of London has followed GrUctoaod 
v. Blane, and applied it to a new state of facts. Two 
young men, it seems, had agreed to combine their 
forces in speculation, the profit, if any, to be shared, 
and the loss, if any, to be shared also. A loss having 
been sustained, ' the defendant said that he admitted 
making the agreement to speoulate, but when he found 
that the stocks were going down he asked the plaintiff 
to close the account and open a '* bear " account, which 
the plaintiff declined to do, "because he was certain 
the stocks would recover." The transactions event- 
ually terminating in loss, the plaintiff sued for half of 
it according to contract} but the recorder ruled that he 
must be nonsuited, as the contract was purely a gamb- 
ling one, ' like a horse race or wagering on two drops 
of rain running down a window pane.' On the whole, 
we think that the recorder is right, but it would be 
satisfactory to have the judgment of a Court of Ap- 
peal on Grizewood v. Blane, especially as Lordjustice 
Cotton appears to have disapproved of that case in 
Thacker v- Hardy.— Laio Journal. 
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In a pamphlet recently published by Dr. 
Take, the author, who is admitted to be one 
of the foremost experts on the subject, gives 
an important definition of moral insanity. 
"Moral insanity," he says, "is^aformof 
mental disorder, in which there is a loss of 
control over the lower propensities, or in 
which the moral sentiments rather than the 
intellectual powers are confused, weakened, 
or perverted .... From time to time cases oc- 
cur in regard to which... .the prominent 
characteristic and by far the meet striking and 
important factor of the mental condition is, 
not loss of memory, not delusion or halluci- 
nation, not any deficiency of talent or genius, 
not any lack of mental acuteness, and cer- 
tainly no incoherence of ideas or language— 
none of these— bat a deficiency or impair- 
ment of moral feeling or self-control, such 
being either the development of a character 
natural to the individual or a departure from 
it, which contrasts most strikingly with its 
former traits." 



In a case of Hargreaves v. Manders, which 
came before the Westminster County Court 
on the 29th July, Judge Bayley drew the 
line at some of the supposed wants of youths 
of the time. The plaintiff sued the defendant 
for a quantity of cigarettes and cigars sup- 
plied to him. The defence of infancy was 
set up, and the defendant's father appeared 
and produced the certificate of his son's 
birth, showing that he was well inside of 
twenty when the goods were supplied.— Mr. 
Edlin, plaintiff's counsel, asked if it was not 
a fact that the defendant had a private in- 
come of his own.— The father of the defen- 
dant refused to answer the question, and His 
Honor held that he need not do sa— Mr. 
Edlin : I submit that it is a material ques- 
tion.— His Honor : If he was an infant you 
cannot do anything.— Mr. Edlin ; I submit 
they were necessaries.— His Honor: What, 
tobacco necessary for an infant ?— Mr. Edlin : 



Tea, there is nothing extravagant in the 
order; it is for cigarettes and 100 cigars. 
The only case in the books against me is 
thirty years old, and I submit that in these 
go-ahead days what were not necessaries 
thirty years ago may be now for a. young 
man in society.— His Honor : If you have 
any evidence to show that tobacco has ever 
been held to be necessary for an infant I 
shall be glad to hear it— Mr. Edlin : I sub- 
mit it is, if it is required medicinally, your 
honor.— His Honor: It is not suggested that 
these cigarettes and cigars were supplied 
medicinally. It is clear that the defendant 
was an infant when the goods were supplied. 
I cannot hold that tobacco is necessary for 
an infant, and there must, therefore, be a 
verdict for the defendant, with costs. 



Notice is given in the Official Gazette that 
the new tariff of advocates was approved by 
His Honor the Lieutenant Governor in 
Council, on the 27th June, 1891, and has 
been in force since the 1st of September, 
1891. 



ENGLISH COURT OF APPEAL. 

London, Feb. 6, 1891. . 
Mbdawab v. Gband Hotel Company.* 

Innkeeper— Liability to guests— Onus of proof. 

The plaintiff, after having travelled aU night, 
went to the defendants 9 Hotel at an early 
hour in the morning, and asked for a bed 
room. He was told that he could not have a 
room, as the hotel was full, but that there was 
a room, engaged by people who would arrive 
during the day, which he might then utilize 
for the purpose of washing and dressing. 
He was shown up to this room,and his lug- 
gage {consisting of portmanteau, hat box 
and dressing bag) were taken up there. He 
washed and dressed in this room, opening 
his dressing bag for that purpose, and tak- 
ing out of it and placing on the dressing 
table a dressing case. He then went down 
to the coffee room, had breakfast, paid for it, 
and went out, leaving his luggage in the 
room he had used, with the dressing bag 
open and the dressing case on the table. He 
did not return till late at night In the mean' 
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time the person* who had engaged the room 
arrived, and the whole of the plaintiff *# lug- 
gage was placed, jutf 09 it tea*, in the cor- 
ridor by the defendants* strvanfa When 
the plaintiff returned at m$ht he asked for 
his room, and wan told he find none. Ulti- 
mately it was found that a roam had been 
vacated sine the morning t and the plain- 
tiff y s luggage was brought from the corridor 
and placed in it, the plaintiff's name being 
then entered far the first time in the guest 
book of (he hotel. The next morning the 
plaintiff discovered that jewellery had been 
stolen from an unlocked drawer in his dres- 
sing cam. 
In an action against the defendants for the value 
of the jewellery : Held, that assuming the 
relation of innkeeper and guest to have con* 
tinued between the plaintiff and the defend- 
ants until the arrival of the other guests, the 
onus was upon the defendants to show that 
the loss occurred before the removal of the 
luggage to the corridor, and consequently 
through the plaintiff's negligence alone, 
which they had failed to do ; but that, as to 
any loss exceeding £30, the onus was upon 
the plaintiff, under 26 & 27 Vict. ch. 41, to 
show that it arose through the willful act, 
default or neglect, of tfie innkeeper or his 
servant, and that as the plaintiff had not 
shown that the loss occurred after the removal 
of the luggage to the corridor, he had not 
fulfilled that onus, and wis not entitled to 
recover more than £30. Held, also that the 
true inference to be drawn from the facts 
was, that the relation of innkeeper and guest 
continued between the plaintiff and the de- 
fendants from the time of the plaintiff's ar- 
rival at the hotel till the arrival o* the guests 
who had engaged the room where his lug- 
gage was. 
This was an appeal from the judgment of 
Smith, J. , after the trial of the action before 
him without a jury at Liverpool. 

The facts are fully stated in the head-note, 
and in the following written judgment of 

Smith, J. The plaintiff sued the defend- 
ants, who are innkeepers, for damages for 
loss of four trinkets, namely : a ring, valued 
at £35; diamond studs, valued at £15; a 
pearl breast pin, valued at £50; and a 
diamond ring, valued at £60— £140 in all— 



which I find were stolen while in the de- 
fendants* hotel There was a conflict of 
evidence as to the terms upon which the 
plaintiff was, with his lugpage, received into 
the defendants* hotel, aa well as to other 
matters, and the following are what I find to 
be the true facts of the case : On the night 
and morning of the 27th and 28th of March. 
1890, the plaintiff travelled to Liverpool to 
attend the grand national steeplechase, which 
was run on the latter day. He arrived hy 
train timed to reach Liverpool at 6 a. il on 
the morning of the 28th. Early on that 
morning he went to the defendants 4 hotel, 
having with him three articles of luggage, 
namely : a portmanteau, a hat box, and 
what is termed a dressing case bag. Upon 
arrival at the hotel he asked for a bed room. 
He was told by the manageress that the ho- 
tel was full, that he could not have a bed 
room, but that there was one room on the 
fourth floor then vacant— namely, No. 97— 
which was engaged by and retained for a 
lady and gentleman who were expected to 
arrive during that day, but that the plaintiff 
could then utilize it for the purpose of wash- 
ing and dressing. The plaintiff was there- 
upon shown up to No. 97, and his luggage 
was also taken up into it by the hotel porter. 
There was posted up in the hall of the hotel 
a notice pursuant to 26 and 27 Victoria, chap- 
ter 41, and at the foot thereof in leaded type 
was printed: "For the safe custody of 
money and valuables visitors are requested 
to apply at the office. By order." There 
was also hung up over the washing stand in 
No. 97 a printed table of charges and regula- 
tions, amongst which was as follows : " The 
proprietors will not be responsible for pro- 
perty lost in the hotel unless the same be de- 
posited at the office and a receipt taken (rule 
26 & 27 Vict chap. 41, ? 1), and as a matter 
of precaution request that visitors will bolt 
and lock their room doors at night" There 
was also pasted upon the inside of the door of 
No. 97, just above the door handle, the follow- 
ing notice : " Visitors are respectfully request- 
ed to lock and bolt their room doors at night" 
There was a key in the lock of this door, 
with a label attached with the number of the 
room thereon, so that the door could be lock- 
ed and the key taken had it been desired to 
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do so. After arriving in No. 97, the plaintiff 
opened his dressing case hag and took there- 
oat a stand and placed it on the dressing 
table. This stand contained a large number 
of silver-mounted bottles, a flask with brandy 
in it, and also ivory brushes, combs, boot and 
button hooks, knives, scissors and other im- 
plements supposed by some to be requisite 
for the proper performing of a toilet In a 
drawer in this stand were the trinkets for 
the loss of which the action is brought. The 
plaintiff washed and dressed, and then went 
down stairs into the coffee room, and had 
breakfast, having left No. 97 unlocked, with 
the stand of bis dressing bag exposed upon 
the dressing table as above described* He 
gave no information to any one of what he 
had done. Having paid for his breakfast, 
which I take also included the accommodation 
he had had, he went out, and did not return to 
the hotel till late at night on the same day. In 
the meantime— namely, about 9 p. m. — the 
lady and gentleman for whom No. 97 had 
been reserved, arrived and were shown up 
thereto by the page boy of the hotel Upon 
going into the room the page boy found the 
plaintiff's luggage situated as above mention- 
ed, and whistled down the tube to the head 
porter for directions. No evidence was given 
to show that the head porter or any one else 
in the hall was aware of the way in which 
the plaintiff bad left his dressing bag and its 
stand, or of its contents. The page boy, pur- 
suant to the order of the head porter, remov- 
ed the luggage into the corridor, and 
there left the stand as it was, the dressing 
bag, and the other luggage. At about half- 
past twelve at night, the plaintiff, having 
shortly before returned to the hotel, asked 
for his room, but was told that he had none. 
It was ascertained however that a room upon 
the first floor had been vacated by a gentle- 
man leaving by the night train, and this was 
given to the plaintiff. The plaintiff then 
entered his name in the guest book, pursuant 
to the practice of the hotel when guests are 
received, and his luggage was brought down 
to the first floor from the corridor on the 
fourth. The next morning the plaintiff dis- 
covered that his trinkets had been stolen 
from the drawer of his dressing bag stand, 
and the brandy in the flask was also partly 



abstracted. This action was thereupon 
brought The first question is, whether the 
plaintiff was a guest in the defendants 1 hotel 
when the trinkets were stolen, or whether the 
liability of the defendants to him was that 
of bailees either gratuitous or for reward ; or 
what (if any) other relationship then existed 
between them. In my judgment, whatever 
the plaintiff's position may have been during 
the short period of time he was dressing and 
having breakfast, he was not a guest after he 
left in the morning to go to the races, and 
after which, as I infer, the trinkets were 
stolen. At any rate, there is no proof that 
they were stolen before he went to the 
races. He had been expressly told that he 
could have no room ; he was simply permit- 
ted to dress and breakfast; he signed no ad- 
mission book, which it was the practice for 
guests to do; he paid- cash for what he bad 
before leaving in the morning, upon the foot- 
ing that he was not staying at the hotel, 
and this payment was entered in what was 
called the chance book. In my judgment 
he was not a guest when his goods were 
stolen. This point is material, inasmuch as 
an innkeeper is prima facie liable for his 
guests' goods, and the proof of loss of such 
goods whilst at an inn is prima facie evidence 
of negligence on the part of the innkeeper or 
his servants. This presumption which the 
law draws adversely to the innkeeper is 
capable of rebuttal, as in the case of other 
presumptions, and one class of case in which 
it has been authoritatively held that the pre- 
sumption is rebuttable is where it is estab- 
lished that the loss would not have happen- 
ed if the guest had used the ordinary care 
that a prudent man may be reasonably ex- 
pected to take under the circumstances, or in 
other words, has been guilty of negligence 
which brought about the loss. This I under- 
stand to be settled law, affirmed and re- 
affirmed by the following cases : Burgess v. 
Clements, 4 M. & S. 306 ; CashUl v. Wright, 6 
E. & B. 891, in 1856 ; Morgan v. Ravey, 6 
Hurl. & N. 265, in 1861 ; Oppenheim v. While 
Lion Hotel Co., 25 L. T. Rep. (N. S.) 93 ; L. R. 
6 C. P. 515, in 1871 ; Jones v. Jackson, 29 L. T. 
Rep. (N. S.) 399, in 1871 ; and Herbert v. 
MarhweU, 45 id. 649, in 1881. This presump- 
tion of liability does not exist in the case of 
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it bailee either gratuitous or for reward, and 
in each of such cases, In order to succeed, 
the plaintiff must prove affirmatively »s a 
fact that the loss has been occasioned by 
mason of the bailee's neglect, and not merely 
that the goods have in fact been lost whilst in 
his custody. The question of the amount of 
negligence required to be established in the 
respective cases of bailees is immaterial here, 
for reasons hereafter appearing. Holding, as 
I do, that the plaintiff was not a guest when 
his trinkets were stolen, I next have to as- 
certain in what relationship the defendants 
stood to him when the theft took place. The 
plain tin" came with his luggage, and was 
allowed to dress and breakfast at the hotel, 
for which accommodation he paid, and then 
left the hotel, not having engaged a room* 
The defendants knew that he came with 
luggage, and it was by their servants taken 
up to No. 97 and unstrapped. No evidence 
was given that they thought it had been re- 
moved by the plaintiff, and indeed I appre- 
hend that they thought nothing about it, 
and that the truth is that they forgot about it 
altogether ; and the plaintiff on his part 
thought if he left it at the hotel it would be 
taken in by the defendants until his return 
from the races. Do these circumstances 
create a bailment ? I am willing to decide 
this case upon the assumption that the de- 
fendants were bailees for reward of the plain- 
tiff^ goods when they were stolen, as I was 
invited to do by plaintiff's counsel, but 1 am 
by no means certain that the assumption is 
correct. It seems to me extremely doubtful 
whether there was 3 under the circumstances, 
any bailment at all— that is, a delivery of 
the luggage to the defendants upon a con- 
dition ; but, as it makes no difference in the 
result of my judgment, I will take it for this 
purpose most adversely to the defendants 
and in favor of the plaintiff, and assume 
that the defendants were bailees of the lug- 
gage for reward. In my judgment, as an 
innkeeper can get rid of the presumption of 
his liability by proof that the goods were lost 
by reason of the neglect of the guest, so does 
a bailee for reward avoid liability upon like 
facts being proved. In the case of a bailee 
for reward the bailor has to prove, to render 
the bailee liable, actual negligence in the 



bailee which caused the loss, and if it be 
proved that the loss was occasioned by his 
own neglect, he has no case against the 
bailee. The bailee for reward is liable be- 
cause the loss lias been occasioned by reason 
of his neglect, not because it has been 
brought about by the neglect of the 
bailor. By whose fault then were these 
trinkets lost ? The plaintiff left No, 97 open 
for any one to walk into at the time of a great 
race meeting, with his stand and valuables 
thereon ready for any one to ransack. He 
takes no precautions as to securing their 
safety, although fully apprised by notices, if 
he choosey to read them, of the existence of 
danger. He leaves the hotel for a whole day 
without giving a word of warning to the bo 
telkeeper of the value or nature of the articles 
at risk, or of the unsecure condition in which 
he has left them. What is the result? In 
my judgment the case established proves 
that the plaintiff's own neglect was that 
which occasioned the loss, if the fact be that 
they were stolen whilst in No. 97. But it 
was urged by the learned counsel for the 
plaintiff that it was the defendants* direct 
neglect that led to the loss, because they, at 
9 p.m. on the 28th, placed the dressing case 
stand and other luggage as it was out into 
the corridor of the hotel and it was by the 
defendants* active negligence, as it was call* 
ed, and not the plaintiff's, that the loss was 
occasioned. If the plaintiff had given evi- 
dence from which I could infer that the 
trinkets were stolen after the luggage bad 
been removed by the defendants 1 servants 
into the corridor , I should have acceded to 
this argument; but where is the evidence 
of this ? The plaintiff has wholly failed to 
give any such proof. Why am I to hold 
that the trinkets were stolen after the lug- 
gage was placed in the corridor, rather than 
that they were stolen during the whole dsy 
of the 28tb, while they were left by the plain- 
tiff unprotected in No. 97 ? I cannot do so. 
The most tbat can be said is, that the proof 
piven is equally consistent with the theft 
having taken place in tbe corridor after 9 p. 
m, as it is with its having taken place during 
the day in Na 97, though the abstraction of 
part of the brandy would lead somewhat to 
the conclusion that the thief had taken tame 
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for deliberation and was not hampered by 
passers-by. There is no proof or presump- 
tion either way as to where the theft took 
plaoa How then has the plaintiff establish- 
ed that onus which is on him that it was the 
defendants' fault, and not his, which occa- 
sioned the loss ? The proof given equally 
coincides with theft in either place. In the 
one place — that is, in No- 97— the plaintiff, 
for reasons above stated, cannot recover, for 
it was caused by his own fault ; in the other 
— that is, in the corridor—he can, for that 
was occasioned by the defendants' fault 
But in which was it? It was for the plain- 
tiff to prove that the loss occurred at a time 
when the defendants were liable. He has 
failed to do so, and consequently I give judg- 
ment for the defendants. 
From this judgment the plaintiff appealed. 
[Concluded in next issue]. 



ENGLISH CAUSES CEL&BRES. 
Lyon v. Home (1868, L.R. 6 Eq. 655). 

This was perhaps the most amusing case 
of spiritualism and undue influence that has 
ever occupied the attention of the English 
Courts. 

The plaintiff, Mrs. Jane Lyon, a wealthy 
and childless widow of more than seventy 
years of age, had no relations of her own, 
was not on intimate terms with those of her 
husband and lived by herself in lodgings in 
the West End of London, at a rent of about 
30a. or 40s. a week. Her husband had died 
in 1859, and she was under the impression 
from something that he had said before his 
death, that she should not survive him more 
than seven years. In July, 1866, Mrs. Lyon 
called on a Mrs. Sims, a photographer in 
Westboume Grove, and in the course of con- 
versation mentioned what her husband had 
said, and expressed her conviction that she 
would soon meet him in the grave. Mrs. 
Sims replied that if the plaintiff would be- 
come a spiritualist her husband would 'come 
to her, 1 and it would not be necessary for her 
to go to him, 1 and she lent the plaintiff some 
books upon the subject. One of these was 
entitled 'Incidents of My Life.' It was 
written by the defendant, Daniel Dunglass 
Home, whom Mrs. Sims described as ' The 



Head Spiritualist,' and who had recently 
opened an Athenaeum in Sloane Street Mrs- 
Lyon called at the Athenaeum, and, according 
to her evidence, which materially differed, 
however, from that of the defendant, she was 
forthwith introduced through the agency of 
' The Head Spiritualist ' into the society of 
her deceased husband. The modus operandi 
was thus described by the plaintiff : ' They 
sat down at the table in the sitting-room, 
and raps came to the table almost immedi- 
ately. The defendant saM: "That is a call 
for the alphabet;" and then repeated the 
letters of the alphabet from time to time, a 
rap being given each time that he arrived at 
the letter intended to be indicated, and so on 
until a complete word or sentence was spell- 
ed out. In this way the supposed spirit on 
that occasion spelt out: "My own beloved 
Jane, I am Charles your well-beloved hus- 
band ; I live to bless you, my own precious 
darling, I am with you always. I love, love, 
love you as I always did" On a second oc- 
casion the spirit of the deceased was more 
communicative. ' My own darling Jane ' 
(the message ran), ' I love Daniel [meaning 
Home] as a son ; he is to be our son ; he is 
my son, therefore yours. Do you remember, 
before I passed, I said a change would take 
place in seven years? That change has 
taken place. I am happy, happy, happy. 1 
Subsequent messages were even more expli- 
cit. ' Daniel ' was to be adopted as a son, to 
be made independent, and to have stock 
worth 700f. a year transferred to him. The 
wishes of the deceased were implicitly obeyed 
—the widow and the defendant drove together 
in a cab to the city to execute the necessary 
transfers, constant raps being heard in and 
about the cab all the way, in testimony of the 
spirit's approval. In compliance with fur- 
ther directions from the land of spirits, the 
plaintiff made her will in the defendant's fav- 
our, gave him a present of 6, 000 J., and settled 
upon him, subject to her life interest, a re- 
version of 30,000/.— these gifts being made 
without consideration and without power of 
revocation. In the spring of 1867 Home left 
town on business. Mrs. Lyon's spiritual 
necessities were too imperious to await his 
return, and she was put into communication 
with the dear departed by another medium. 



THE LEGAL NEWS, 



Bat alas, her beloved Charles was no longer 
1 happy, happy, happy/ He denounced 
1 Daniel ' as an impostor, and advised pro- 
treed ings at law. The advice was taken, and 
Mrs. Lyon brought a en it in Chancery for 
the recovery of the property io recklessly 
squandered upon her adopted son. The 
rhief forensic interest of the case was the 
remarkable cross-ex atui nation of the plain- 
tiff by Mr. Henry Matthews, Q.C., the [ire- 
sent Home Secretary, who was leading coun- 
sel for the defendant : ' I have not/ said 
Vice-Chancellor Giffard in the commence- 
ment of his judgment, ' gone through the 
affidavits made by the plaintiff LeiWi or her 
cross-examination, because I think no one 
could have read those affidavits . . . and 
heard that cross-examination without com- 
ing to the conclusion that reliance cannot be 
placed 6n her testimony, and that it would 
be unjust to found on it a decree against any 
man, save in so far as what she has sworn 
to may be corroborated by written docu- 
ments or incontrovertible facts.' No for- 
ensic ability, however, could * pull off " 
the defendant's case ; by decree of the 
Court the money was ordered to be re- 
stored, and ' to the credit of Home, who 
bad it under his absolute control, let it 
be recorded that such was done/* The con- 
cluding paragraphs of the Vice-Chancellor's 
judgment, according to Mr. Hume Williams,! 
proved social death to spiritualist exhibitions. 
They ceased to be fashionable, and were 
accordingly denounced. 'I know nothing/ 
said his Honour, ' of what is called "spiritu- 
alism/' otherwise than from the evidence 
before me, nor would it be right that I 
should advert to it except as portrayed by 
that evidence. It is not for me to conjecture 
what may or may not be the effect of a pecu- 
liar nervous organisation, or how far that 
effect may be communicated to others, or 
how far something may appear to some 
minds as supernatural realities which to 
ordinary minds and senses are not real. But 
as regards the manifestations and communi- 
cations referred to in this cause I have to 
observe, in the first place, that they were 
brought about by some means or other after, 

* Hume Williams's ' Unsoundness of Mind,' p. 58. 
t Ibid. p. 59. 



and in consequence of, the defendant's pre- 
sence—how there is no proof to show ; in the 
next, that they tended to give the defendant 
influence over the plaintiff as well as pecu- 
niary benefit; in the next, that the system 
as presented by the evidence is mischievous 
nonsense, well calculated on the one hand to 
delude the vain, the weak, the foolish and the 
superstitious, and on the other to assist the 
projects of the needy and of the adventurer ; 
and, lastly, that beyond all doubt there is 
plain law enough and plain sense enough to 
forbid and prevent the retention of acquit* 
tions such as these by any medium, whether 
with or without a strange gift, and that this 
should be so is of public concern, and, to use 
the words of Lord Hardwicke, " of the high- 
est public utility." '—Law Journal (London). 



THE OUTLOOK FOR LAW STUDENTS. 

[Concluded from page 280], 

And now to another matter. Litigation, as 
far as solicitors are concerned, is a very 
unprofitable business. There is a great deal 
of worry in it, and we ail know that many 
old sources of profit are taken away. It is a 
question which I have not come here to dis- 
cuss, but I say that litigation per u is not 
that class of business from which we should 
get on very satisfactorily. There is a ten- 
dency on the part of the public and the 
Legislature to cut down all profit in connec- 
tion * ith the law, and I believe that, although 
we have got a conveyancing scale which fair- 
ly pays a solicitor for the responsibility 
which he undertakes, even that will be as- 
sailed before many years are over. We have 
to think of all these things in looking at the 
prospects of the legal profession. The busi- 
ness upon which solicitors will have to rely 
in the future is the business demanding 
brains, and brains will always be paid for 
more or less according to their value. The 
business of diplomatists, which is the largest 
business of solicitors, will get paid for accord- 
ing to what it is worth. You must look at 
the class of work which will be reduced, and 
the character of business which will remain. 
I say that, having regard to the class upon 
which solicitors will hereafter largely have to 
I depend, it is more than ever important to 
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cultivate the qualities to which I have refer- 
red. I served my articles some thirty years 
ago in a large well-known office in London* 
to the much respected senior partner, 
long since deceased. He never pretended 
that he had gone minutely into the techni- 
calities of the law, but he was a splendid 
organizer, and could control everything and 
almost everybody, and carry on a successful 
business far better than those who were brim- 
ful of abstract legal qualifications. He was 
one of the best tacticians I ever came across, 
and, if it were possible to get around his ad- 
versary at all, he was the man to do it I 
took some hints from him, and in the earlier 
part of my career I used to reflect on the 
mode in which the gentleman referred to 
managed his fellow-men. There is one thing 
about our profession which is a matter of 
great satisfaction, and that is the high tone 
which it has attained of recent years. At 
one time, as I said in an earlier stage of my 
observations, a solicitor was nobody at all ; 
now he stands side by side with the bar— in 
fact, he is so much mixed up with the bar 
by family and other ties that it is quite 
ridiculous for anyone to suppose that there is 
any distinction between the two branches, 
except that the one is an advocate and the 
other is the man of business, and, although 
I do not want to trench upon another subject 
to-night, I wish to say that I hope it will 
long continue so. I am opposed to the amal- 
gamation of the two branches of the profes- 
sion, and think that we should remain as we 
are. All I want to observe upon that point 
is, that the bar are trammelled by some old 
and antiquated rules which work unfavour- 
ably, especially in the case of juniors. I am 
bound to say that I do not see a very en- 
couraging prospect for students who are 
going to the bar unless they are exception- 
ally eloquent, or have professional connec- 
tions who can be of value to them. I think 
that the chances are certainly less than they 
have been for a long time past, but I believe 
that if there was a better arrangement 
between the solicitor branch and the bar, by 
which they could more conveniently com- 
municate with each other in matters of busi- 
ness, there would be work brought to the bar 
which does not now get there at all. I 



should be glad to see some system by which 
the barrister and the solicitor could better 
carry on their business side by side, so to 
speak, removing the present artificial line of 
demarcation, which only gets broken down 
by some of us who happen to have outside 
opportunities of becoming more natural to 
each other. This, however, is a matter for 
our barrister friends to deal with. We have 
members of the society who are already at- 
taining recognized positions at the bar, and 
who at some time or other will perhaps ad- 
dress us from their point of view. There is 
on)y one other matter upon which I need de- 
tain you. It is most important for the law 
student that he should be a member of a de- 
bating society. It is a strange thing that in 
this country there is such a very small 
number out of millions of men who in an 
emergency can* get np and defend them- 
selves, much less defend anyone else. It is 
not part of our school education to teach men 
to speak; I wish it were. On the other side 
of the Channel one sees even an artisan con- 
duct a little case before the judge with mark- 
ed ability, and he evidently also cultivates 
the art of listening. I wish our boys were 
taught much earlier the practice of debate ; 
anyway, every law student should certainly 
attend a discussion society. I myself de- 
rived very great advantage from being a 
member of this society. Many of my early 
friends here are occupying high places at the 
present time, heads. of important London 
firms of solicitors or on the bench. No doubt 
there are some in this room like those to 
whom I refer, who do not know it now, but 
who may occupy equally high positions here- 
after. I say this, not with a view of com- 
plimenting anybody in particular, but to 
show that it is an advantage to be a member 
of the Law Students' Debating Society. One 
not only acquires the art. of speaking, but 
makes acquaintances in the legal profession. 
I believe, so far as solicitors are concerned, 
that law and tact and everything else is of 
minor importance on certain occasions com- 
pared to being well acquainted with the 
other side, and knowing whether he is an 
honourable opponent or otherwise. To con- 
clude, let me say that I feel that very much 
greater care will have to be shown in the 
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future as to the tuition and culture of an 
articled clerk, and the course which the law 
student should take, if he hopes to attain 
anything like a good position, The legal 
profession has been brought to a high tone. 
the state in which it is now can hardly be ex- 
celled, and it is desirable that every man 
should do his best to keep it np. In carry- 
ing on your business have your own way if 
you can get it, proceed fairly, always main- 
taining a lofty standard, and, even if your 
adversary is in the wrong, do not be in too 
much of a hurry to impress upon him that 
you think so, I am pleased to have had an 
opportunity of coming hero to night, il seems 
to bring me back to the very early days 
when I was a really active member. I hope 
that as long as I am in the legal profession 
I shall find occasion to come before you now 
and again, and I can only remark that if you 
are good enough to listen to anything 1 say 
with the attention you have given to-night 1 
shall be amply rewarded. 



THE LEGAL PROFESSION IN THE 
COLONIES. 

Lawyers in the colonies do not find mat- 
ters so easy as is reasonable, considering that 
there are local laws. In Canada the profes- 
sions of barrister and solicitor are generally 
combined, and legal firms usually consist of 
a partnership in which one of the members 
devotes himself to advocacy. In Ontario a 
barrister belonging to an English inn has no 
further examination to pass, but a solicitor 
must serve under contract for a year with a 
local solicitor. In Quebec all lawyers are 
called advocates, and no one can practise 
without having passed the local examina- 
tion; and further, as the law is mostly 
French, its practice necessitates a knowledge 
of the French language. In Manitoba an 
examination has to be passed in local law, 
though there is a clause in the local Act 
which seems to repeal this necessity as to 
the local knowledge in the case of barristers. 
In the North-West Territories a British 
qualification is held to be sufficient, but in 
British Columbia a local examination and 
residence are essential, except in the case of 
such as hold the degree of D.C.L. or LLB. 
In Prince Edward Island a lawyer must 



have at least a year's residence in the eofonr, 
and submit to ex ami nation in local law if 
the authori ties think fit In Now Brunswick 
the solicitor must have served a local solici- 
tor for a year. In Nova Scotia a barrister 
can practise with a British qualification only, 
but a solicitor must pass an examination 
after serving a clerkship of fonr years. In 
New South Wales a barrister of a British 
Inn is admitted without examination on a 
motion made in Court in that behalf, and s 
solicitor from the old country can practise 
without examination after a residence of 
three months. In Victoria the conditions 
are tha same, and application must be made 
to the Court in the same way. The call fee 
for barristers is fifty guineas, for solicitors 
the admission fee is forty guineas. In South 
Australia the fee in both cases is ten guineas, 
and a three months' residence is all that is 
necessary. In Queensland the fee is also ten 
guineas, and there is no distinction between 
barristers and solicitors, the only peculiar 
condition being that the applicant must have 
two house-holders as a reference and adver- 
tise his application in the newspapers. In 
Western Australia a lawyer must reside for 
at least six months in the colony, and then 
give four months' notice of his intention to 
apply for permission to practise. The fee is 
107. In Tasmania all that is necessary is for 
the candidate' to pay twenty guineas. In 
New Zealand the candidate must pass an ex- 
amination in law, including the law of New 
Zealand in so far as it diners from the law of 
England ; but should he be fortunate enough 
to be an LL.B. his examination will consist 
only of matters concerning the local law. 
In the South African colonies no examina- 
tions are needful ; in fact, nothing is required 
with a British qualification but fees.— Law 
Journal. 



GENERAL NOTES. 
Restraint op Marriage.— The Hamburg Law Court* 
have a Dice question to decide. An old gentleman left 
20,000 crowns each to his manservant and cook on con- 
dition that if either married the whole sum should go 
to the one who remained single. The servants mar- 
ried each other, and secured the whole 40,000 orowra. 
A relative, who disapproves of this cutenese, now seeks 
to overthrow the will and obtain the return ef the 
money on the ground that by the servants marrying 
they have defeated the intention of the will. One 
would imagine that the servants ought to be allowed 
to keep the money for their ingenuity.— To. 
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VoLXIV. SEPTEMBER 12, 1891. No. 37. 



SUPREME COURT OF CANADA. 



Quebec.] 



Ottawa, Jane 22, 1891. 



Bobs v. Hanhak. 



Sale of good* by weight— Contract when perfect—Art, 
1474, C. ft— Damage to goods before weighing— 
Possession retained by vendor— Effect of— Art*. 1068, 
1064,1802, C. C-Depoeitarv. 
Held, 1st. Per Ritchie, C. J., Foamier and Pat- 
tenon, J J., affirming the judgment of the court 
below, M. L. K, 6 Q. B. 222, that where goods and 
merchandise are sold by weight the contract of sale is 
not perfect, and the property of the goods remains in 
the vendor and they are at his risk until they are 
weighed, or until the buyer is in default to have them 
weighed, and this is so, even where the buyer has made 
an examination of the goods and rejected suoh as were 
not to his satisfaction. 

Held, also. Per Ritchie, C. J., Foamier and 
Tasehereau, J J., that where goods are sold by weight 
and the property remains in the possession of the 
vendor, the vendor becomes in law a depositary, and 
if the goods, while in his possession, are damaged 
through his fault and negligence, he cannot bring an 
action for their value. 

Appeal dismissed with costs. 
Abbott, Q.C., & Campbell for appellant 
Dohertv, Q.C., for respondent. 

Quebec.] 

The Exchange Baits v. Fletcher. 
Bank ttoek given to another bank at collateral security— 
Banking Act-42 Vic. «A, 22, •. l-Arts. 1970, 1973, 
1976, a C. 

The Exchange Bank, in advanoing money to F. on 
the security of Merchants Bank shares, caused the 
shares to be assigned to their managing director and 
an entry to be made in their books that the managing 
director held the shares in question on behalf of the 
bank as security for the loan. The bank subsequen tly 
credited F. with the dividends accruing thereon. 
Later on, the managing director pledged these shares to 
another bank and absconded. 

Held* affirming the judgment of the court below, 
M. L. R., 7 Q. B. 11, that upon repayment by F. of the 
loan made to him, the Exohange Bank was bound to 
return the shares or pay their value. 

,Appeal dismissed with costs. 

Macmaster, Q. C, for appellants. 

Archambault Q.C., and Lacoete, Q.C., for respondent. 



Quebec.] 



NOEDHXWKR V. ALEXANDER 



Responsibility— Vis major- Fire— FaU of wall after fire 
—Negligence— Damage*. 
Aid, affirming the Judgment of the courts below, 
M. L. R.,3& C. 283, and M. L. R., 6 Q. B.402, that the 



owner of a wall of a house, who allows it to remain 
standing after a fire in a dangerous oondition and 
takes no precautions to prevent an accident, is liable 
for the damage caused by the falling of the wall, even 
if the falling takes place seven days after the fire 
daring a high wind. 

Appeal dismissed with costs. 

Lafiamme, Q.C., Cameron, Q.C., is Butler, Q.C* for 
appellant. 

Duhamel, Q.C.,& Marceau for respondent. 

Quebec.] 

SCHWBBSBHSKT V. VlNEBERG. 

Question* of fact— Error— Parol evidence— Art. 1234— 
Art.U,C. C. 

8. brought an action to compel V. to render an ac- 
count of the sum of $2,500, which S. alleged had been 
paid on the 6th October, 1885, to be applied to S.'s first 
promissory notes maturing and in acknowledgment of 
which V.'s bookkeeper gave the following receipt:— 
" Montreal, October 6th, 1885. Received from Mr. D. 
6. the sum of $2,500 to be applied to his first notes 
maturing. M. V. Fred.," and which V. failed and 
neglected to apply. V. pleaded that he never got the 
$2,500, and that the receipt was given in error and by 
mistake by his clerk. After documentary and parol 
evidence had been given the Superior Court, whose 
judgment was affirmed by the Court of Queen's Bench » 
dismissed S,'s action. 

On appeal to the Supreme Court of Canada, 

Held, 1st, that the finding of the two courts on the 
question of faot as to whether the receipt had been 
given through error should not be interfered with. 

2. That the prohibition of art 1234, C. C, against 
the admission of parol evidence to contradict or vary 
a written instrument is not cTordre public, and that if 
suoh evidence is admitted without objection at the 
trial it oannot subsequently be set aside in a court of 
appeal. 

S. That parol evidence in commercial matters is ad- 
missible against a written document to prove error. 
jEtna In*. Co. v. Brodie t 5 Can. S. C. R. L, followed. 
Appeal dismissed with oosts. 

Cooke for appellant 

Hutchinson for respondent. 

Quebec.] 

Owxkb v. Bedell. 

Conventional subrogation— What toill effect— AH. 1155, 
G. C. sec 2— Erroneous noting of deed by registrar. 

Conventional subrogation under art. 1155, sec. 2, C. 
C, takes effect when the debtor borrowing a sum of 
money declares in his deed of loan that it is for the 
purpose of payihg his debts, and that in the acquit- 
tance it be declared that the payment has been made 
with the monies furnished by the new creditor for that 
purpose, and no formal or express declaration is re- 
quired. • 

Where subrogation is given by the terms of a deed, 
the erroneous noting of the deed by the Registrar as a 
discharge and the granting by him of erroneous certi- 
ficates, oannot prejudice the party subrogated. 

Appeal dismissed with oosts. 

Butler, Q.C., and Geoffrion, Q.C., for appellant 

Morris, Q.C., for respondent. 
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Ontario.] 

McRae v. Marshall. 

J&aater and servant— Agreement for service—Arbitrary 
right of dismissal— Exercise of—Forfeiture of pro- 
perty. 

By an agreement under seal between M., the inven- 
tor of a certain machine, and MoR., proprietor of 
patents therefor, M. agreed to obtain patents for im- 
provements on said machine and assign the same to 
MoR., who, in consideration thereof , agreed to employ 
M. for two years to place the patents on the market, 
paying him a certain snm for salary and expenses, and 
giving him a percentage on the profits made by the 
sales. M. agreed to devote his whole time to the busi- 
ness, the employer having the right, if it was not suc- 
cessful, to cancel the agreement at any time after the 
expiration of six months from its date by paying M. 
his salary and share of profits, if any, to date of can- 
cellation. 

By one clause of the agreement the employer was to 
be the absolute judge of the manner in which the em- 
ployee performed his duties, and was given the right 
to dismiss the employee at any time for incapacity or 
breach of duty, the latter, in such oase, to have his 
salary up to the date of dismissal} but to have no claim 
whatever against his employer. 

M. was summarily dismissed within three months 
from the date of the agreement for alleged incapacity 
and disobedience to orders. 

Held, reversing the judgment of the Court of Appeal 
and of the Divisional Court, that the agreement gave 
the employer the right at any time to dismiss M. for 
incapacity or breach of duty without notice, such right 
being absolute and not required to be exercised 
judicially, but only in good faith. 

Held, per Ritchie, C. J., Fournier. Taschereaa and 
Patterson, J J., that such right of dismissal did not 
deprive M. of his claim for a share of the profits of the 
business. 

Per Strong and Gwynne, J J., that the share of M. 
in the profits was only a part of his remuneration for 
his services, which he lost by being dismissed equally 
as he did his fixed salary. 

Appeal allowed with costs. 

DaUon McCarthy, Q. C, for appellant. 

Nova Scotia.] Ottawa, May 12, 1891. 

Merchants Bank op Halifax v. Whiddxn. 
Bank— Agent of— Excess of authority— Dealing with 
funds contrary to instructions— Liability to bank— 
Discounting for his own accommodation— Position 
of parties on accommodation paper. 
K., agent of a bank and also a member of a business 
firm, procured accommodation drafts from a customer 
of the bank, which he discounted as such agent, and 
without indorsing the drafts, used the proceeds, in 
violation of his instructions from the head office, in 
the business of his firm. The firm, having become in- 
solvent, executed an assignment in 'trust of all their 
property by which the trustee was to pay " all debts 
by the assignors or either of them due and owing or 
accruing or becoming due and owing'* to the said 
bank as first preferred creditor and to the makers of 
the accommodation paper among others, as second 
preferred creditors. The estate not proving sufficient 



to pay the bank in full, a dispute arose as to the ac- 
commodation drafts, the bank claiming the right to 
disavow the action of the agent in discounting them 
and appropriating the proceeds in breach of his duty, 
the makers claiming that they were really debts due 
to the bank from the insolvents. In a suit to enforce 
the carrying out of the trusts created by the assign- 
ment, 

Held, affirming the judgment of the court below, 
Gwynne, J M dissenting, that the drafts wore " debts 
due and owing " from the insolvents to the bank and 
within the first preference created by the deed. 

Per Ritchie, C. J. : K. procured the accommodation 
paper for the sole purpose of borrowing the money of 
the bank for his firm, and when the firm received that 
money they became debtors to the bank for the 
amount. 

Per Strong and Patterson, J J.: That the agent, 
being bonnd to account to the bank for the funds 
placed at his disposal, became a debtor to the bank, 
on his authority being revoked, for the amount of 
these drafts as money for which he failed to account 
The right the bank had to elect to treat the act of the 
agent as a tort was not important, as in any case there 
was a debt due. 

Per Gwynne, J. : The evidence does not establish 
that those drafts were anything else than paper dis- 
counted in the ordinary course of h* n *ring business, 
as to which the bank had its recourse against all per- 
sons whose names appeared on the face of the paper, 
and were not obliged to look to any other for payment 
Appeal dismissed with costs. 

Henry, Q.C., and Ross, Q.C., for appellant 

W. Cossets, Q.C*, and W. B. Ritchie for respondent 

Nova SootiaO 

Municipality of Capi Breton v. McKay. 
Municipal corporation— Appointment of hoard of Health 
-R. S. N.S.ithser.c. 9-37 Vic c 6 s. 1 {#. S. h- 
42 Vic. c. 1 s. 6 (N. S.)— Employment of physician- 
Reasonable expenses— Construction of contract— 
Attendance upon small-pox patients for the season- 
Dismissal— Form of remedy— Mandamus, 
Sec 67 of the Aot by which municipal corporations 
were established in Nova Scotia (42 Vic. c 1) giving 
them •■ the appointment of health officers . . . and a 
board of health" with the powers and authorities for- 
merly vested in oourts of sessions, does not repeal o. 
29 of R.S.N-S. 4th ser. providing for the appointment 
of boards of health by the Lieutenant Governor in 
Council. Ritchie, C J. t dubitante as to appointment 
by the executive in incorporated oounties. 

A board of health appointed by the executive council, 
by resolution, employed M. a physician to attend upon 
small-pox patients in the district " for the season*' at 
a fixed rate of remuneration per day. Complaint hav- 
ing been made of the manner in which his duties were 
performed, he was notified that another medical man 
had been employed as a consulting physician, but re- 
fused to consult with him and was dismissed from his 
employment He brought an action against tb e muni - 
cipality setting forth in his statement of claim the 
faots of his engagement and dismissal, and claiming 
payment for his services up to the date at which the 
last small-pox patient was cured and special damages 
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for loss of reputation by the dismissal. The Aet allows 
the board of health to incur reasonable expenses, whioh 
are defined to be services performed and bestowed and 
medicine supplied by physicians in carrying out its 
provisions, and makes such expenses a district, city or 
county rate to be assessed by the justices and levied as 
ordinary county rates. 

Held, 1. Per Foamier, Taschereau andGwynne, JJ.. 
that the employment of M. " for the season" meant 
for the period in which there should be small-pox 
patients requiring his professional services. 

2. Pt r Foamier. Taschereau, Gwynne and Patterson, 
J J., that notwithstanding no provision was made for 
supplying the manoipality with funds in advance to 
meet the reasonable expenses that might be incurred 
under the Act, a claim for such expenses eould be en- 
forced against a municipality by action. 

8. Per Ritchie, C. J., and Strong, J., that the only 
mode of enforcing suoh a claim is by a writ of manda- 
mus to oblige the municipality to levy an assessment. 

I. Per Foamier, Taschereau and Gwynne, J J., 
affirming the judgment of the Court below, that M. 
was entitled to payment at the rate fixed by the resolu- 
tion of the board up to the time in whioh there ceased 
to "be any small-pox patients to attend. 

6. Per Ritchie, a J., Strong and Patterson, J J., that 
the claim of M. was really one for damages for wrong- 
ful dismissal, whioh is not within the provision in the 
Aet for reasonable expenses. 

Appeal dismissed without costs. 
W. B. Ritchie, for appellant. 

Henry, Q.C., for respondent. 

New Brunswick.] 

Lamb v. ClevrlaJCD. 
Statute— Repeal of— Restoration of former law— Dis- 
tribution of intestate estate-Feme coverte— Husband's 
right to residvum—Next of kin. 

The Legislature of New Brunswick, by 26 Geo. 3, c 
11, ss. 14 and 17, re-enacted the Imperial Act 22 and 23 
Char. 2 o. 10 (Statute of Distributions) as explained by 
g. 25 of 29 Char. 2 o. 3 (Statute of Frauds), which pro- 
vided that nothing in the former Act should be con- 
strued to extend to estates of femes covertes dying 
intestate, bat that their husbands should enjoy their 
personal estates as theretofore. 

When the Statutes of New Brunswick were revised 
in 1854 the Aet 26 Geo. 3 o. 11 was re-enacted, but sec. 
17, corresponding to sec. 25 of the Statute of Frauds, 
was omitted. In the administration of the estate of 
a feme coverte her next of kip claimed the personalty 
on the ground that the husband's rights were swept 
away by this omission. 

Held, per Ritchie, C. J., Fournier and Patterson, J 
J., that the right of a husband to the personal property 
of his deceased wife does not depend upon the Statute 
of Distributions, but he takes it jure mariti. 

Per Strong J., that the repeal by the Revised Statutes 
of 26 Geo. 3, c 11, whioh was passed in the affirmance 
of the Imperial Acts, operated to restore sec. 25 of the 
8tatute of Frauds as part of the common law. 

Per Gwynne, J. ; When a colonial legislature re- 
enacts an Imperial Aot it enacts it as interpreted by 
the Imperial courts, and a fortiori, by other Imperial 
Acts. Hence, when the English statute of Distribu- 
tions was re-enacted by 26 Geo. 3, c 11 (N.B.) it was 



not neoessary to enact the interpreting seotion of the 
Statute of Frauds, and its omission in the Revised 
Statutes did not affect the construction to be put upon 
the whole Act. 

Held, Per Ritchie, C." J., Fournier, Gwynne and Pat- 
terson, J J., that the Married Woman's Property Aot 
of New Brunswick (C.S.N.B., c. 72), which exempts the 
separate property of married women from liability 
for her husband's debts and prohibits any dealing with 
it without her consent, only suspends the husband's 
rights in the property during coverture, and on the 
death of the wife he takes the personal property as he 
would if the Act had never been passed. 

The Supreme Court of New Brunswick, while de- 
ciding against the next of kin on his claim to the resi- 
due of a feme coverte, directed that his costs should 
be paid out of the estate. On appeal the decree was 
varied by striking out suoh direction. 

Appeal dismissed with costs. 

W. W. Wells, for appellant. 

Skinner, Q.C., for respondent 



ENGLI8H COURT OF APPEAL, 

London, Feb. 6, 1891. 
Mhdawar v. Grand Hotel Co. 
Innkeeper—Liability to guests— Onus of proof. 
[Concluded from page 287.] 
Lord Esher, M. R. The solution of this 
case will, to my mind, depend upon the in- 
ference of fact to be drawn from events as to 
which there is no doubt There is no ques- 
tion here of the credibility of witnesses. We 
have the facts found by the learned judge, 
and we have to determine whether he has 
drawn the right inference from those facts. 
We are entitled to bring to bear on the facts 
our knowledge of the world, and I shall there- 
fore bring to bear in this case my knowledge 
of the manner in which the business of ho- 
tels is conducted. The plaintiff then goes to 
an hotel in Liverpool. With what intention 
does he go there ? Certainly not with the in- 
tention of making a contract. He goes there 
in the exercise of his right as one of the 
public to use the house as an hotel An inn- 
keeper does not make a specific contract 
with every individual who comes to his inn. 
He has no right to refuse any one ; and in 
return for that obligation he is given a lien 
on his guest's luggage for his charges. Of 
course he is not bound to take any one if 
there is no room for him in the inn ; in that 
case he can do nothing else but refuse to take 
him. In the present case, the plaintiff was 
told by the person left in authority for that 
purpose that they could not give him a room, 
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that they had no room to give him ; bat after 
reflection, the same person said that she 
could give him a room for the purpose of 
washing at that time, but that it was en- 
gaged by persons who were to arrive later. 
So it comes to this, that he was told that they 
could not give him a room to sleep in. Then 
his luggage is taken up to the room. The 
effect of what was said and done seems to 
me to be this : That he was to have a room 
in the hotel as a guest, but only for a time. 
Supposing that the people who were expect- 
ed had not come, the manager of the hotel 
would never have thought of saying to plain- 
tiff that he could not have the room for the 
night His things were there and would 
have been allowed to remain there. There 
was a tacit understanding that his things 
were to be left in the room till the other 
people came. Then was the relationship of 
innkeeper and guest established between the 
plaintiff and the defendants at any time? 
There certainly was such a relationship, to 
my mind, while be was actually using the 
room. What other relationship could it be 
at that time ? But it was argued that the re- 
lationship only lasted while he was washing 
and dressing, and then came to an end. 
That argument admits that the plaintiff was 
received as a guest into the hotel It certain- 
ly is not the ordinary custom in hotels that 
a guest should carry his own luggage up or 
down the stairs. In this case the hotel 
servants carried his luggage up. If he 
he ceased to be a guest when he had finish- 
ed using the room, why did they not carry 
his luggage down ? It is said that he ought 
to have given them notice to do so. Why ? 
If the defendants knew, when the plaintiff 
applied for a room, that he could only have 
it for the purpose of washing and dressing, 
what need was there for him to give any 
notice? Supposing that to have been the 
understanding, it would have been the mana- 
ger's duty in the ordinary course to have 
told the porter that the room was only given 
to the plaintiff to wash and dress in, and that 
when he had washed and dressed, his things 
were to be fetched down. In that case, after 
the guest had had breakfast, if the things 
had not come down, the manager should I 
have sent up for them. There was no new I 



contract entered into with reference to the 
plaintiff's luggage after the plaintiff had left 
the room ; nor indeed was there any contract 
made at any time, except such asnecessarily 
arose out of the relationship of innkeeper 
and guest- The plaintiff was therefore a 
guest at all events up to the time whan his 
things were taken out of the room. What is 
an innkeeper bound to do with respect to a 
guest's luggage? He is bound to keep it 
safely. . If a guest's property is lost while it 
is in an inn, the innkeeper is prima facie 
liable. But the innkeeper can get rid of that 
prima facie case if he shows that the goods 
were lost by the negligence of the guest 
The onus of proof of that is upon him. I 
think that in this case the defendants did 
prove that the plaintiff was guilty of negli- 
gence in leaving his jewellery in an unlock- 
ed drawer of his dressing case which he had 
taken out of his bag ; and if they had also 
proved that the goods were lost in the room, 
then they conld have shown that the goods 
were lost by the negligence of the plaintiff. 
But the defendants, through their servants, 
cut themselves off from the possibility of prov- 
ing that by turning the things out into the 
corridor. What happened was, that the 
parties to whom the room was let arrived ; 
that they are taken up to £he room by a page 
boy, who finds the plaintiff's things there; 
that he asks what to do with them, and is 
told by the head porter to put them out in 
the corridor ; and that he puts them out in the 
corridor Just as they were, with the dressing 
case outside the bag. There can be no doubt 
that this was gross negligence on the part of 
the porter and the page boy. The defendants 
therefore could not prove that the things 
were lost while they were in the room. It 
is just as likely that they were lost in the corri- 
dor. The effect of their being stolen in the 
corridor and not in the room is, that the loss 
then is the result of the negligence of the de- 
fendants' servants in placing the things there, 
and not of the negligence of the plaintiff in 
leaving his things about. It is like the case 
of the donkey left carelessly in the road and 
run over when it could have been avoided. 
The fact that the plaintiff had been negligent 
did not entitle the defendants' servants to be 
negligent afterward. The matter therefore 
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stands thus: The plaintiff has proved that 
the loss in question was of property that he 
had at the hotel as a guest ; the defendants 
have left it in doubt whether the loss occurr- 
ed through the negligence of the plaintiff or 
through the negligence of their own servants; 
in order to escape liability they were bound 
to prove that tbe loss occurred through the 
negligence of the plaintiff; and the defend- 
ants are therefore liable, apart from the act 
of Parliament which I am about to refer to, 
for the whole amount of the claim. The act 
of Parliament (26 & 27 Vict, chap. 41) leaves 
the rights and obligations of the parties as 
they were before, but says that the plaintiff 
shall only recover £30,unless he can show that 
the loss arose through the wilful act, default or 
neglect of the defendant or his servants. To 
get rid of this limitation of the defendants' 
liability the plaintiff has to prove that the 
loss has been the result of such wilful, act, 
default or neglect, and I think that he must 
prove that the loss was solely so caused, 
and that if it may have been caused partly 
by his own negligence, he fails to get rid of 
the limitation. In the present case I think 
that the plaintiff has not shown that the loss 
was caused solely by the wilful act, default 
or neglect of the defendants' servants. If 
the goods were lost after they were placed in 
the corridor the loss was so caused ; but the 
burden of proof ii upon the plaintiff to show 
that As it is not proved whether the loss 
occurred in the room or in the corridor, and 
as, for this purpose, the onus of proof is shift- 
ed, I think that the plaintiff has failed to get 
rid of the limitation of liability given to the 
defendants by the act of Parliament 

In my opinion there ought to have been 
judgment for the plaintiff for £30. 

Bowbn, L. J. This case turns on infer- 
ences of fact, but it is an interesting case to 
a lawyer, because the result depends upon 
nice questions as to onus of proof! In order 
to arrive at a correct conclusion, it is neces- 
sary to follow the shifting of that onus from 
tbe defendants to the plaintiff The reason 
why we have to determine whether the re- 
lation of innkeeper and guest existed between 
the defendants and the plaintiff is, that if the 
plaintiff can only rely on the negligence of 
the defendants as bailees, it is, of course, for 



him to prove his case ; whereas, if he can 
bring himself within the relationship of land- 
lord and guest, it lies on the landlords to dis- 
charge themselves from liability. There is 
no doubt that during the whole of the day on 
which the plaintiff arrived at the hotel his 
goods were on the permises, and that in the 
course of the day some of them disappeared. 
The difficulty in the case arises from the fact, 
that if the loss of the goods happened before 
they were removed by the defendants from 
the room where the plaintiff had left them 
to the corridor, there would then have been 
such negligence on the plaintiff's part causing 
the loss as would prevent him from recover- 
ing, notwithstanding the subsequent negli- 
gence of the defendants ; if the loss happen- 
ed after they were removed, then the plaintiff 
would be entitled to recover. We desire to 
know therefore whether the goods were lost 
before or after they were removed ; but we 
are unable to ascertain. Thereupon it becomes 
necessary to decide upon which of the parties 
the onus of proof rests. And this depends, 
as I have said, upon whether the relationship 
of host and guest ever existed between them, 
and upon whether, if it ever existed, it ceas- 
ed when tbe plaintiff left the hotel in the 
morning. If such a relationship never 
existed, or if it ceased in the morning, 
the plaintiff would have to show that 
the goods were lost after they were put 
out into the corridor, which he could not do, 
and his action would consequently fail. In 
considering what was the relationship be- 
tween the parties, you start with this, that a 
person who goes to an hotel has the right to 
the use of an unoccupied room. If a room is 
let to a guest who has not arrived, that is an 
unoccupied room. Until the room is actually 
wanted for the guest who has engaged it, it 
seems to me that the hotelkeeper is bound 
not to refuse accommodation at his house to 
any person applying for it The hotel is not 
full until those who have engaged the rooms 
have arrived. The plaintiff, when he arrived 
at this hotel, was told by the manageress 
that the hotel was full, that he could not 
have a bed room, but that there was a room 
then vacant, which was engaged by a lady 
and gentleman who were expected to arrive 
during that day, but that the plaintiff could 
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then utilize it for the purpose of washing and 
dressing. I think that that meant that they 
could not guarantee the plaintiff a room be- 
yond the time that the people who had en- 
gaged it should arrive, but that till thoae 
people arrived he might have it The subse- 
quent facts seem to bear out that view. His 
luggage was taken up to the room, and he 
went down to breakfast, leaving his things 
there. No bill was made out for the use of 
the room. It is true that his name was not 
entered in the guest book of the hotel ; but 
that was because it was not certain that he 
would sleep there. Although it may have 
escaped their memory during the day, the 
hotel servants must have known at the time 
the plaintiff went out in the morning that 
his luggage had not been brought down. 
Mr. Taylor argued, that at any rate, the plain- 
tiff ceased to be a guest when he left the 
hotel in the morning. That to my mind is 
not a true proposition of law. I think that 
the relationship of host and guest continued 
until a reasonable time after a demand had 
been made for the room. 

I think therefore that the plaintiff is en- 
titled to a verdict; but I think that he is 
only entitled to recover to the extent of £30, 
for the reasons given by the master of the 
rolls. 

Fby, L. J. On the questions that arise in 
this case as to the burden of proof, I agree 
with what has been said by the master of the 
rolls and Bowen, L. J. ; but with regard to 
what is the true inference to be drawn from 
the facts, I differ from them, and agree with 
the learned judge who tried the case. Now 
it is quite clear that on arriving at the hotel, 
the plaintiff was told he could not have a 
bed room. He was told by the manageress 
that the hotel was full, but that there was 
one room vacant which was engaged by a 
lady and gentleman who were expected to 
arrive during the day, and that the plaintiff 
could then utilize it for the purpose of wash- 
ing and dressing. The plaintiff might per- 
haps have insisted on engaging the room for 
the day, until the persons who had engaged 
it arrived. The usual thing is to engage a 
room for the night, and not for the day. 
However I say nothing as to what his rights 
would have been if he had insisted on his 



right to engage the room for the day* Bs* 
he did nothing of the kind He waa quit* 
free to go to another hotel He accepted lb? 
offer of a room to wash and dress in thai 
was made by the manageress- He wc~, ' 
require a portion of his luggage for the pur- 
pose of dressing; and as it was ahvusa&.r 
convenient that it should be kept together, it 
was all taken to the room. He occupies tire 
room for the purpose for which it was of- 
fered, and then cornea down to the coffee 
room for breakfast. Having had his break- 
fast he pays for it then and there. Thai is 
not the ordinary course for a person staying 
in the hotel. He does not receive the ticket 
which, according to ordinary usage, he would 
have received if he had been staying at the 
hotel After breakfast he goes away. What 
ought the plaintiff to have done before he 
left, even if he had engaged the room till 
the other guests arrived? Knowing thai 
they might arrive before his return, he ought 
to have made some provision as to the dis- 
posal of his luggage. We all know that the 
people of the hotel do not interfere with a 
guest's luggage till they are told that it is 
ready. I think therefore that the true infer- 
ence from all the facts is, that the plain ti S 
occupied the room for the purpose of washing 
and dressing only. He could not, in my 
opinion, have t been charged for anything 
more than that. It has been suggested that 
he was entitled to occupy the room till the 
arrival of the other guests. If he was en- 
titled to make such an arrangement he did 
not do so. He did not even ask at what 
hour the other guests were expected to ar- 
rive. On these grounds, I think that the 
view taken by the learned judge below was 
correct Appeal allowed. 



ENGLISH CAUSES &LEBRES. 
Saurin v. Stab.* 
In this case the plaintiff, Miss Susanna 
Mary Saurin, sued the defendants, Mrs, Star, 
the Lady Superior, and Mrs. Kennedy, one 
of the members of a convent at Hull, for 
having conspired to procure her expulsion 
from said convent, for assault and false im- 
prisonment, and for having libelled her to 

•Cf. 'The Annual Register for 1869,' pi>. 177-218, 
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the Roman Catholic Bishop of Beverley. 
The defendants denied the charges, alleged 
that the matters in dispute had been refer- 
red to the bishop, (whose award had been 
unfavorable to the plaintiff), and put on 
record the plea of leave and license '. The 
case was tried before Lord Chief Justice 
Cockburn and a jury in the Court of Queen's 
Bench, and lasted for three weeks. The 
Solicitor-General (Sir John Coleridge), Mr. 
Digby Seymour, Q.C., and the present Mr. 
Justice Wills appeared for the plaintiff, while 
Mr. (now Mr. Justice) Hawkins, the late 
Lord Justice Mellish, and Mr. (now Sir) 
Charles Russell represented the defendants. 
The material facts were as follows: The 
plaintiff, who was the daughter of an Irish 
gentleman, entered the convent at Hull in 
1858, taking upon herself the vows of chasti- 
ty, poverty, and obedience. For two years 
all went well. But in 1860 the defendant 
Mrs. Star, according to the plaintiff's story, 
was seized with a sudden desire to know 
what passed between Miss Saurin and her 
father confessor, pressed the plaintiff repeat- 
edly for information on this point, and set 
about procuring her expulsion from the con- 
vent when it was withheld. These state- 
ments were, of course, denied by the de- 
fendants. The conflict of testimony to which 
the case gave rise was very severe. Accord- 
ing to her own account, Miss Saurin was sub- 
jected to a system of continuous persecution, 
was compelled to black stoves, brush boots, 
and do other household work which belong- 
ed to the province of the lay sisters and not 
of the nuns; was obliged to eat mutton, 
towards which she was 'known to have a 
constitutional aversion; 1 was deprived of 
writing materials, of clothing, and of bedding, 
was watched night and day, was falsely 
accused of levity, if not unchastity of behavi- 
our, and, to crown all, was deposed from the 
rank of sister as the result of an ear parte and 
grossly unfair commission of inquiry before 
the Bishop of Beverley. By the defendants 
and their witnesses these charges were either 
denied or 'explained/ and the plaintiff's 
character was painted in colours very differ- 
ent from those in which she had herself por- 
trayed it According to the defendants, 
Miss Saurin was a very troublesome person 



to deal with. She ' borrowed boots/ and ate 
'at improper hourB.' Her letters to her 
father and mother were ' too tender in their* 
affection.' She < meddled with the laundry 
work by washing her own things when ano- 
ther had been appointed to that duty/ 
• gathered unripe gooseberries,' * had a candle 
to go to bed with and hid the bits left,' would 
not hurry herself to avoid the ' grievous sin ' 
of being late for mass on Sunday, altered the 
clock without permission, gave hard crusty 
bread to a sister suffering from the ' mumps/ 
wrote letters without leave, told lies, once 
made a younger sister 4 blush ' by asking her 
if she < intended to marry/ and moistened 
the dying lips of one of the sisterhood 
with salt-butter. Some of these enormi- 
ties Miss Saurin may possibly have com- 
mitted ; but the following points, ekciteJ by 
Sir John Coleridge in the course of a series 
of very skillful cross-examinations, told 
heavily against the defendants and eventu- 
ally gained her a verdict of 2001. damages.* 
(1) One of the charges on which the plaintiff 
relied was that the defendant Mrs. Star had 
taken from her certain parcels of papers and 
relics. Mrs. Star alleged that she had no 
other motive for this act than, to prevent the 
plaintiff from writing upon them * anything 
that was disparaging' to the sisterhood. 
Thereupon the 8olicitor-General handed to 
the witness a small card representing our 
Saviour kneeling at the cross, and under* 
neath the words, « Pray for your sister Mary 
Theresa Magdalen/ and asked her if she 
supposed Miss Saurin would write upon 
that? The witness answered in the affirm- 
ative ! (2) The defendant was cross-exam- 
ined as to plaintiff's conduct with a priest at 
HulL The following passage is so short that 
we shall transcribe it * You say in your 
statement that you perceived a great for- 
wardness, and that she was in a state of ex- 
citement when he was at the convent, and 
that you had an undefined feeling of uneasi- 
ness, &&, now what do you mean by all that ? 
Do you mean a charge of improper behaviour 
against her?— By no means. What do you 
mean by excitement? That she was not in 

* On the oonnta of libel and conspiracy ; there was 
no evidence worthy of the name to support the chaises 
of assault and f else imprisonment. 
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her ordinary state, so that it made yon 
uneasy?— Yes, Now you saw the state- 
ments of the other sistera and the lay 
sisters ?— Yes. Well, in one of them there 
is this passage t " I have noticed her manner 
very familiar with one of the priests ; I saw 
her once on her knees beside him entreating 
him to go with her. n Now what did you 
mean by sending that to the Bishop?— It 
turns entirely on the rules, TnniB on the 
rules— what rules? The witness referred to 
a passage in the rules, which was read, as to a 
becoming gravity of demeanour. " Then all 
you meant by sending that statement was 
that she had not preserved in her deport- 
ment a gravity becoming a religious, That 
was all you meant?— Yes, Don't you think 
it uwdd haw km better haw mid gof— It 
did not occur to me," f 

Sir Alexander Cockbtfrn summed up the 
case to the jury with his accustomed power. 
His charge contains only one passage of dis- 
tinctly legal interest— that in which he dealt 
with the constitution of the convent and ihe 
authority that the Lady Superior was en- 
titled to exercise. ■ There are three vows 
entered into, hut we have only to deal with 
two of them— poverty and obedience. What 
* is the meaning of the vow of poverty ! It is 
the renunciation of all rights of property, of 
all capacity for acquiring any, so that any 
which is acquired is for the benefit of the 
community, and to be administered at the 
will of the Superior, so that what is done in 
the honest exercise of that authority cannot 
be complained of. It is important, again, to 
observe the scope of that authority. The 
vow i a that of obedience to this unlimited 
extent, that the voice of the Superior is as 
the voice of God. A form more emphatic 
eouJd not be used, nor to my mind one more 
shocking, though by that, as I have already 
said, we must not allow ourselves to be in- 
fluenced. But we have to consider the ex- 
tent to which tli is authority can be consider- 
ed as legitimately goinjj, and whatever is in- 
tended under it a sister has sworn on all oc- 
casions to submit to, I take it to be clear 
that it must be reasonably exercised, and 
must be restrained within reasonable limits. 
There must be nothing contrary to the laws 
of God or man ; and, further, what is meant 



by obedience is obedience to the rate or 
customs, whether written or traditional, es- 
tablished or exercised in the community. 
For instance, suppose it bad occurred to the 
Superior that the discipline of flagellation 
would be salutary for the soul of (Miss 
Saurin), and the sister protested against it 
as contrary to the rules and customs, and it 
was forcibly inflicted upon her, I do not 
doubt that an action would be maintainable 
for it. * ... So here, if the Superior ha* 
committed an assault, I should hold it not 
within the scope of ber authority. But as to 
other matters within the scope of her au- 
thority there would be no legal cause of com- 
plaint, unless yon thought that they were 
vexatiously committed/ This charge, and in- 
deed the trial as a whole, will be found to 
form a fitting prelude to the study of the 
class of cases of which AUcard v. Skinner is 
the latest, and not the least interesting, 
example, — Law Journal (London), 



GENERAL NOTES. 



Crosses inCbtrckyards,— A certain Hear died ao-i 
stm buried, his friend* desired to place a cross over hit 
grave, but the new yicar demurred considering * cms* 
in the churchyard would promote idolatry- The parish- 
ioners thereupon took the ease before the Consistory 
Court at Wells, audtbe Chancellor declared that there 
wh-h not the Alight est ground for apprehending any of- 
fence being caused to the conscience of any rejisotmble r 
educated man. It wad pointed out that Englishmen do 
not worship crosses wherever they fee them, and thai 
erodes iu churchyards arid cemeteries are quite le-jrat. 
They are not confined to one particular creed or eeet 
either, as Nonconformists, as well as other religion* 
persuasions, erect them over the grave* of relative* 
The symbol of the cross ban of recent years, if one may 
say so reverently* become so popular, that when ths 
practice of cremation increases it will, doubtless, b* 
the custom to surmount or paint on the um the eros, 
ai]d there would be no idolatry in doing so,— Law 
Journal. 

Jackdaw Law,— A paragraph has been running the 
round of the dallies under the above title. A lady bad 
lost a jackdaw, and, sticking to recover it from a man 
wbo said he had bought it, she now desired the assist- 
ance of a bench of magistrates. It was pointed out to her 
that a jackdaw is an English wild bird, and if it flics 
out of the possession of the person who has been keep- 
ing it, and is on ugh t by someone else, the person so 
catching it cannot be charged with unlawful detention, 
fur there is no criminal act by such retention. It wa* 
suggested to the applicant that she eon Id proceed in 
the County Court as regards the bird,— fb* 
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COUR STJPERIEURE. 

Joubttb, 10 juin 1891. 
Coram db Loeimier, J. 
Gboffrot v. La Corporation de la Paroissb 

db St. Felix. 
Conseil Municipal — Certificat de Licence — Con- 
firmation — Mandamus. 

Elzear Geoffrey, h6tellier, de St. Felix de 
Valois, presenta le 4 mars 1891, an conseil de 
la corporation in timee, un certificat de licence 
et en demanda la confirmation. Le Conseil, 
sans specifier aucune raison particuliere, re- 
fusa a l'unanimite de conflrmer le certificat 

Le requerant fit alors one requite a la Cour 
Superieure demandant Pemanation d'un bref 
de mandamus, alleguant qu'il avait rempli 
toutes les conditions de la loi, et que le Con- 
seil n'avait aucune raison valable pour 
refuser de confirmer son certificat; qu'en 
consequence il avait droit a un mandamus 
ordonnant au dit Conseil de confirmer le 
certificat par lui obtenu des eiecteurs muni- 
cipaux pour Poctroi d'une licence d'auberge. 

La Corporation intimee s'opposa a cette 
demande, pretend ant qu'elle avait une entiere 
discretion et que dans ce cas il n'y avait pas 
lieu a l'emanation d'un mandamus. 

La Cour maintint les pretentions de Tin ti- 
mee et renvoya la requite par le jugement 
suivant 

" Ayant entendu la requete du dit Elzear 
Geoffrey, demandant l'emanation d'un bref 
de mandamus aux fins d'enjoindre a la Corpo- 
ration intimee de lui accorder, par Pentremise 
de son conseil municipal, la confirmation du 
certificat par lui demande* pour tenir une 
auberge ou maison d'entretien public en la 
paroisse de St. Felix de Valois, entendu la 
dite intimee par son procureur, examine les 
pieces produites et delibere* :— 

"Considerant que le conseil de l'intimee a, 
dans sa stance du 4 mars dernier, pris en 
consideration la demande du requerant, et a 
decide a l'unanimite de refuser la confirmation 
de ce certificat ; 



"Cousiderant que telle decision unamme 
des membres du dit Conseil est suffiaante et 
legale; 

"Considerant qu'aux termes des articles 
839, 840, 841 et 842 des Statute Refondus de 
Quebe^ les certificate pour licences d'au- 
berges doivent etre — sauf pour Montreal et 
Quebec — confirmed par une decision du con- 
seil 1 de la municipalite dans les limites de 
laquelle la maison est situee, et que, sauf 
quant aux exceptions contenues en Particle 
842 ci-dessus mentionne, la confirmation et le 
refus des certificate sont laisses a la discretion 
des conseils municipaux ; 

"Considerant que si les conseils locaux 
pouvaient etre contraints parvoie de manda- 
mus a accorder tels certificate, contrairement 
a leur decision unanime, ce serait enlever a 
ces conseils leur pouvoir discretionnaire pour 
en investir les juges de la Cour Superieure, ce 
qui est evidemment contraire aux intentions 
de la loi actuelle sur la matiere ; 

" En consequence, la dite requete est de- 
claree mal fondee et renvoyee avec depens, 
distraite, etc." 

O. A. CJiampagne, avocat de l'intimee. 
(j. J. b.) 



SUPERIOR COURT— MONTREAL.* 

Partition— Art 689, C. C.— Reasons of utility 
justifying delay— Postponement UU majority 
of testator's youngest grandchild — After born 
grandchildren included. 

Held:— I. That Art 689,C.C. .which provides 
that a partition may be deferred during a 
limited time, if there be any reason of utility 
which justifies the delay, expresses the law 
as it was before the Code. 

2. That where a testator bequeathed his 
whole estate to trustees to pay an annuity to 
his wife and the remainder of the revenues 
to divide and pay to the whole of his children 
or their lawful issue per stirpes, and directed 
that the immovables in his estate should be 
divided at the majority of his youngest grand- 
child — there were sufficient " reasons of util- 
ity " justifying the delay, and the testator's 
directions would be respected by the Court 

3. That as the legacy was universal and 

• To appearlin Montreal Law Reports, 7 8.C. 
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per stirpes grandchildren born after the testa- 
tor's death were clearly i Deluded in the terms 
of the bequest, and an action for partition 
brought when all the grandchildren born in 
the testator's lifetime were of age, hut before 
the majority of some of the after-born grand- 
children, was premature. Mvir v. Muir f 
Taachereau, J. f April 24, 1891. 

Procedure— Articulation of facts— Art 208, C. 

a i\ 

Held ' — That an articulation of facts which 
does not set up sped tic facts in the interroga- 
tories, does not comply with the requirements 
of Art 208, C C. P T| and will be rejected from 
the record. WUliami v. iMbinc, Wurtele, J., 
May 8, 1S8L 



Disabilities of Corporations — Acquiring immoi* 
abk j>roperty—ArL 366, C C.—City of 
Montreal — Expr^pria Hon* 

Held ;— On demurrer, that a municipal cor- 
poration has a right to expropriate, or acquire 
by voluntary sale, such real estate only as 
may be required for the municipal adminis- 
tration, or as it may have been -authorised to 
acquire and hold for specific purposes. A 
corporation cannot, without special authorisa- 
tion* expropriate or acquire real estate for 
the purpose of ejecting a building thereon 
to be let as shops and dwelling!, 

2. In the absence of express authorization 
to the corporation, the expropriated owner of 
real estate taken for a public purpose, has the 
right, when the property is not used for each 
purpose, to have it restored to iiim, and when 
part only has been used fur the public pur- 
pose, to have the unused portion restored to 
him. 

3* It is immaterial whether the acquisition 
ia made by process of ex propria! son or by 
vo'untary salei after the adaption of a resnlu- 
tion declaring that the property is required 
for a public purpose, and authorizing its 
acquisition. Hoy v. The Mtnjor et al. of Mo^tr 
retU M Wurtele, J., June 8, 1891. 

Sale of goods— Latent dtfert^Art 1^23, (X C— 
Reasonable delay for complaint, as to quality 
— Eiidence. 
Held ; — I. That son mess and unsoundness 
in salted salmon — defects which were discov- 
erable by smell when the goods were opened 



and inspected — are not latent defects against 
which the seller is obliged by law to warrant 
the buyer. 

2, Where goods are sold without warranty 
and subject to inspection, the buyer is bouad 
to mak^ an inspection of the goods within a 
reasonable time after delivery ; and an action 
brought fire months afterwards, complainiu^ 
of the quality of the goods received by him. 
is not exercising due diligence* 

& Where the buyer pretended that the sale 
was made with warranty, and the agent of 
the seller immediately wrote that before LLe 
sale he had read his principal's letter to lie 
buyer, stating that there would be no war- 
ranty, this fact, in the absence of any imme- 
diate and positive denial by the buyer. 
furnishes a strong presumption of the truth 
of the agent's statement Jlpond et aL r. 
Findlay et al, f Tait, J., May 29, 1891- 



Canal d'igout — ft a ran to — Responmbffitt 
En 1SS7 et 1888, la villa de la C6te St. Louis, 
municipal ite" limitrophe de la cite de Mont- 
real, a construct divers can an x d'egout ponr 
re^ou tern en t des rues et de plusieura courv 
d'eau, leaqoels canaux elle a i I legate men t, et 
sans la permit km de la cite* de Montreal, re- 
lics au canal d'egout de la rue St- Denis en la. 
cit£ de Montreal. Cette connection s'etaie 
faite a la connaissance des officiere, maU 
sans la permission dn conseil de la corpora 
tion de Montreal, Dans Thiver et le prin- 
temps de 1890, logout de la rue St Uenis oe 
pouvant sum re a Pecoulement des eaux de la 
C&le St Louis, la maison du demandeur fut 
inondee par le refonlement deseaux dara le 
canal d'egout. De la, action en responsabil- 
ite" parle demandeur centre la cite de Montr 
real qui, A son tour, appela en gar an tie la 
ville de la Cote St- Louis. 

JugS:— la Que la ville rle Montreal ayam 
laisse* faire la connection entre les egouts de 
la ville de la C6te St^Lonis et son egout de la 
rue St-DeniSr est responsable vis-a-vis du de- 
mandeur des dom mages que ce dernier a 
gprouves par suite du refoulement deseaux de 
logout de la rue St- Den is. 

2o, Que la ville de la Cite St-Loufe, ayant 
fait ladile connection illegalement ei sans la 
permission de la citg de Montreal, et ding** 
toutes ces eanx dans le seal egont de la nie 
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8t-Denis, est tenue- de garantir la cite* de 
Montreal contre la condamnation prononcie 
contre elle en oette cause. 

3a Le fait que les officiers de la ville de 
Montreal savaient que la dite connection 
avait £t6 faite, ne decharge paB la defender- 
esse en gar an tie de la respon sabilit6.de son 
&cte.—Groth4 v. La citi de MontrSal, de Laciti 
de Montrial v. La wile de la Cote St-Louis, 
Pagnuelo, J., 19 mars 1891. 



Mitoyenneti — Epaisseurdu mur mitoyen— Plai- 
doyer — Possession annate — Bornage—Chose 
hors du commerce — Arts. 515-520, C. C; 
941-8, a P. C. 

Jugt :— lo. La limite d'£paisseur d'un mur 
mitoyen est de dix huit pouces, et le propria 
taire d'un mur d'une plus grande Ipaisseur 
ne pent forcer son voisin, qui veut batir 
contre ce mur, de payer plus que la moitie" du 
cout d'un mur de dix-huit pouces, plus la 
moitie" du sol occupe* par tel mur. 

2. Toutefois le voisin, poursuivi pour la 
valeur d'un mur d'une plus grande epaisseur, 
doit plaider spgcialement qu'il n'a pas besoin 
d'un mur de plus de dix-huit pouces, et en 
P absence d'une semblable allegation, la Cour 
ne pourra suppleer an defaut de ce moyen de 
defense. 

3o. Lorsque le demandeur se plaint d'un 
empietement et que le d&endeur est en pos- 
session du terrain en question depuis l'an et 
jour,la Cour ne peut decider s'il y a eu empiete- 
ment soit par le demandeur soit par le defend- 
eur que par un bornage. 

4a Le proprigtaire du mur qui doit 6tre 
rendu mitoyen est, quand ce mur existe de- 
puis plus d'un an, cense" propri£taire du ter- 
rain sur lequel se trouve ce mur a moins que 
le contraire ne soit prouve* d'une manigre 
regultere. 

Quaere— Peut-on acqu6rir la mitoyennete* 
d'une chose qui est hors du commerce com- 
me, par exemple, le mur d'une 6giise ? — In- 
cumbent and Churchwardens of St. Stephen's 
Church v. Evans, en revision, Mathieu, Wur- 
tele, Pagnuelo, J J., Mathieu, J. diss., 30 
avril 1891. 



Answer to plea — New allegations of fad — 
Motion to reject. 
Held :— 1. That the only answer admissible 



to a negative plea, is a general replication. 
(Art 148, C. C P.) 

2. That an answer to plea containing new 
allegations of fact, which in effect give rise 
to a new cause of action, will be rejected on 
motion.— Harwood v. Fowler et vir, Mathieu, 
J., June 17, 1889.» 



COURT OF QUEEN'S BENCH— 
MONTREAL* 

Nuisance — Asylum for the insane — Action to 
compel discontinuance of erection. 
Held ;— Where buildings are being erected 
for a legal and proper object, such as a hos- 
pital for the insane, and there is no proof 
that they are causing or likely to cause any 
injury to the properties of the neighbours 
or any diminution of their value owing to 
causes for which the proprietors of the asy- 
lum would be liable, adjoining proprietors 
have no right to ask by injunction that 
the erection of the buildings be disconti- 
nued. Oraw f ord et al. & Protestant Hospi- 
tal for the Insane, Dorion, C. J., Baby, Doherty, 
Cimon, J J., March 21, 1891. 

Lessor and lessee — Lease — Tacit reconduction — 
Notice to terminate— Art 1067 C. G 
Held: — That where a lease in writing* is 
continued by tacit reconduction the notice 
necessary to terminate it must be in writing. 
Lacroix & Fauteux, Cross, Baby, Boss6, Do- 
herty, JJ., March 26, 1891. 

Lessor and lessee — Cliange of destination of 
premises leased — Resiliation of lease— ArL 
1624, C.C. 
Where premises were leased "to be used 
and occupied only for the purposes of con- 
" certs, lectures, fairs, bazaars, clubs, socie- 
" ties, public exhibitions and -meetings in 
accordance with law," and the lessee sublet 
to parties who used the premises for the 
religious meetings of the Salvation Army, an 
organization which was obnoxious to a large 
portion of the inhabitants of the locality, 
and windows were broken and other damage 
was done to the property in consequence, 
and insurance was refused by the insurance 
companies on account of the increased risk, 

" To appear in Montreal Law Reports, 7 Q. B. 
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held, that there had been a change of desti- 
nation sufficient to entitle the lessor to obtain 
the rescission of the lease.— Pignolet & Bros- 
seau, Cross, Baby, Bosse\ Cimon, JJ. (Cross, 
J. diss.) March 26, 1891. 



Pleading— Vagueness and insufficiency of allega- 
tions of demand— Exception to the form- 
Appeal. 

Held : 1. Where the right of action is not 
denied by the defendant, but he complains 
of the vagueness and insufficiency of the 
allegations of the declaration, it is matter 
for an exception to the form, and not for a 
demurrer, or for a motion for particulars. 

2. An interlocutory judgment rejecting an 
exception to the form in such case is suscep- 
tible of appeal, being a matter which cannot 
be remedied by the final judgment. Mc 
Oreevy <Sc Beaucage, Dorion, C. J., Baby, 
Bosse\ Doherty, Cimon, J J., May 23, 1891. 



within the exception, ahd gave judgment for 
the plaintiffs. 

The defendants appealed. 

Their Lobdshtps affirmed the judgment of 
Smith, J. They were of opinion that if it was 
intended to relieve the shipowner from liabi- 
lity for thefts committed by persons in the 
ship's service, clear and explicit language to 
that effect should have been used, and that 
the mere introduction into the list of excep- 
tions of the words ( thieves of whatever kind. 
&c./ did not do so, it being the duty of the 
ship owner by himself and his servants to do 
all he could to avoid the excepted perils. 
Appeal dismissed. 



COURT OF APPEAL. 

London, March 21, 1891. 
Before Lobd Eshbr, M.R., Bowkn, L.J., 

Fry, L.J. 

Stktnman v. Angier Line, (26 L.J. N.C.) 
Ship and shipping — Contract of Carriage- 
Liability of shipovmer — Exceptions in bill 
of lading — ' Thieves of whatever kind whether 
on board or not or by land or sea f — Theft 
by servants of shipowner. 
Appeal from the judgment of Smith, J., at 
the trial of the action. 

The action was brought to recover damages 
for the non-delivery of goods shipped on 
board the defendants' ship under a bill of 
lading. The goods in question, after being 
put on board, were stolen by stevedore's men 
employed to stow the cargo, the stevedore 
being appointed by the charterer, but paid by 
and in the service of the ship, and the defence 
was that by the terms of the bill of lading 
the defendants were not liable for the acts of 
robbers and thieves. 

The exception in the bill of lading exempted 
the defendants from liability for loss or 
damage arising from (amongst other things) 
' pirates, robbers, or thieves of whatever kind, 
whether on board or not or by land or sea.' 
Smith, J., held that the case did not come 



SUPREME COURT OF NEWFOUND- 
LAND. 

INTERNATIONAL LAW— PREROGATIVE OP CROWN 
— ACT OF STATE— PERSONAL RESPONSIBILITY 
OF AGENT OF CROWN. 

In the case of James Baird and another v. 
Sir Baldwin Walker, BarL, the following judg- 
ment was on March 18, 1891, delivered by 
Mr. Justice Sir Robert Pinsent : 

The statement of claim in this action 
charges the defendant with having, in June 
last, wrongfully entered the plaintiffs' mes- 
suage and premises, situate at Fishel's River, 
in Bay St George, and with taking and 
retaining possession of the plaintiffs' lobster 
factory and of a large quantity of gear, 
materials, and implements appertaining to 
the same, and with having prevented the 
plaintiffs from carrying on the business of 
catching and preserving lobsters; and the 
plaintiffs claim $5,000 damages, and they 
pray for an injunction. 

The defendant, amongst other matters, 
pleads in effect that he was captain of one of 
Her Majesty's ships employed during the last 
season on the Newfoundland fisheries, and 
was senior officer on the station; that the 
Lords Commissioners of the Admiralty, by 
command of Her Majesty, committed to him 
1 the care and charge of putting in force and 
giving effect to an agreement embodied in a 
modus vivendi for the lobster fishery in New- 
foundland during the said season, which as 
Ian act and matter of State and public policy 
had been by Her Majesty entered into with 
the Government of the Republic of France' 
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That the said agreement provided, amongst 
other things, ( that on the coast of Newfound- 
land, where the French enjoy rights of fish- 
ing, conferred by the treaties, no lobster 
factories which were not in operation on July 
1, 1889, should be permitted unless by the 
joint consent of the commanders of the Bri- 
tish and French naval stations.' The plea 
then proceeds to allege that the said lobster 
factory of the plaintiffs was in operation in 
contravention of the terms of that agreement, 
and that after notice to. the plaintiffs, which 
they disregarded, he (the defendant) ' in his 
public political capacity, and in the exercise 
of the powers and authorities, and in the per- 
formance of the duties of the care and charge 
so as aforesaid committed to him, 1 entered 
and took possession, &c., but that the alleged 
trespasses ' were acts and matters of State, 
done and performed under the provisions of 
the said modus vivendV And the defendant 
sets out that all he bad done was with a full 
knowledge of the circumstances, approved 
and confirmed by Her Majesty, and he con- 
cludes his plea in these words: 'And the 
defendant therefore submits that the matters 
set forth in his answer to the said statement 
of claim, and on which he rests his right to 
enter into and take possession of the said 
messuage and premises and to take possession 
of the said gear, material, and implements, 
were acts and matters of State arising out of 
the political relations between Her Majesty 
the Queen and the Government of the Repub- 
lic of France ; that they involve the construc- 
tion of treaties and of the said modus viveridi 
and other acts of State, and are matters which 
cannot be inquired into by this honourable 
Court/ 

It is admitted that if this plea can be sus- 
tained as a matter of fact, and if it be good in 
law, there will be an end to this action. It 
is assumed that the plaintiffs are British sub- 
jects, and it is hardly necessary to add that 
for the purposes of the present discussion the 
right of property in the plaintiffs in the lands 
and chattels the subject of the alleged tres- 
passes, and the acts of trespass themselves, 
must be taken as admitted. 

The reply of the plaintiffs to this plea or 
statement of defence, besides raising issues 
upon questions of fact, with which we have 



at present no concern, avers that ' the alleged 
contravention of said agreement or modus 
vivendi afforded no justification in law for the 
action of the defendant; 1 'that the said 
action of the defendant was not an act of 
State and public policy ;' 'that the alleged 
authority from Her Majesty, and subsequent 
confirmation by her, afford no justification 
for the action of the defendant/ and do not 
relieve the defendant from liability for his 
said acts. 

No question has, on either side, been raised 
in the course of the argument with regard to 
the terms and construction of any treaty or 
treaties, or of any statutes in relation to them ; 
in fact, no reference has been made to them 
beyond the general allegation in the plead- 
ings. The pleadings, if any adjudication 
upon such points were called for, are wanting 
in such necessary and specific references, 
averments of circumstances and of connec- 
tion, as would enable the Court, in the ab- 
sence of proof, to pass judgment upon them 
(Pulido v. Musgrave, 5 App. Cas- 103). How- 
ever, no such adjudication is now sought 
What we are at this time asked to determine 
is a question in limine, by the finding of 
which in favor of the defendant the case of 
the plaintiffs would be out of Court The 
argument has been conducted with much 
care and ability. A vast deal of learned in- 
dustry has been expended by counsel on both 
sides in dealing with the proposition involved 
in it They cited a large number of author- 
ities, foreign as well as domestic, and quoted 
from Parliamentary debates and other sources 
of information, to sustain their respective 
positions. To many of these authorities it 
will be unnecessary to refer, and I shall con- 
fine myself to those which appear to me to 
be more particularly relevant to this inquiry. 
For the plaintiffs it is contended that no such 
thing is known to the law or to the constitu- 
tion as an act of State by which in time of 
peace the Crown can convey authority to a 
public officer or any other person, to commit 
any act in violation or disturbance of the 
person or property of the subject, so as to ex- 
clude the subject from resort to the Queen's 
Courts of law for redress and compensation 
for injuries committed under colour of the 
authority of such act of State. This position 
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is contested by the other aide, and it is con- 
tended that the mere fact of euch an agree- 
ment having been made as that here alleged 
to have been entered into between the Gov- 
ernment of Great Britain and that of the 
Republic of France is in itself sufficient evid- 
ence of such public necessity as will jnstify 
the sacrifice of the right of private property 
to the public weal, and particularly where it 
is alleged that such sacrifice is required in 
relation to pre-existing treaties ; in other 
words, that the agreement in this case termed 
the modus vivendi is equivalent to a treaty, to 
the terme of which rights of private property 
may he subordinated. It is not averred in 
the pleadings that the object of the agree- 
ment was to avert hostilities between the 
contracting Htates, and we have no historic 
ground for the assumption that war was 
imminent There is no question that the 
modus vivendi was entered into and that the 
acts of the defendant were committed at a 
time of actual peace, which still continues* 
The term * modut vivendi * in itself supposes 
an actual state of tranquillity, and a desire on 
the part of the high contracting parties to 
secure its continuance. The question, then, 
for us is this : la there sufficient before us to 
enable the Court to uphold this agreement 
with the right claimed by the defendant of 
putting it in elocution with legal impunity ? 
A good deal has been said upon the meaning 
of the expression ' act of State. 1 In the broad 
sense of the term many lawful acts of the 
executive Government, and many instances 
of the exercise of the prerogative of the Crown 
might be designated * acts of State ; ' but there 
is a narrower sense ? and that in which the 
term is more technically, if not exclusively 
employed, which relates to acts done or 
adopted by the ruling powers of independent 
States in their political and sovereign capa- 
city, particularly 'an act injurious to the 
person or to the property of some person who 
is not at the time of that act a subject of Her 
Majesty, which act is done by any represen- 
tative of Her Majesty's authority, civil or 
military, and is either previously sanctioned 
or subsequently ratified by Her Majesty 1 
(Stephen's ( History of the Criminal Law '). 
With regard to such actsj the general prin- 
ciple of law is that ' the transaction* of inde- 



pendent States between each other art 
erned by other laws than thorn which 
Municipal Courts administer | such Court.* 
have neither the means of deciding what is 
right nor the power of enforcing any decision 
which they may make' {Secretary of State for 
India \\ Katnachee, 13 Moo- P. C; 75). Thai 
was the case of a seizure made by the British 
Government, acting as a sovereign power 
through its delegate, the East India Com pan v. 
of the property of a native independent 
sovereign. ' Of the propriety or justice of 
that act, 1 said the Privy Council, ' neither the 
Court below nor the Judicial Committee have 
the means of forming, or the right of expres- 
sing, if they had formed any opinion. It 
may have been just or unjust, politic or im- 
politic, beneficial or injurious, taken as a 
whole, to those whose interests are affected. 
These are considerations into which their 
lordships cannot enter. It is sufficient to say 
that, even if a wrong had been done, it is a 
wrong for which no municipal Court of justice 
can afford a remedy,' The content ion of the 
plain tiffs, citing this amongst other cases, is 
that, where the municipal law can be put in 
force, there can be no ouster of the jarisdic* 
tion of the Courts ; and it is argued by their 
counsel that the doctrine, as we find it Iml 
down in Stephen's ' History of the Criminal 
Law/ is sound and irrefutable. That learned 
author, after referring to the case above cited, 
proceeds i * In order to avoid miisconcept Ion 
it is necessary to observe that the doctrine 
as to acts of State can apply only to acts 
which atfeet foreigners, and which are done 
by the orders or with the ratification of the 
sovereign. As between the sovereign and 
liis subjects there can be no such thing m an 
act of State. Courts of law are established 
for the express purpose of limiting puMf 
authority in its conduct towards individuals 
If one British subject puts another to death 
or destroys his property by the express com- 
mand of the king, that command is no pro- 
tection to the person who executes it, unless 
it is in itself lawful* and it is the duty of the 
proper Courts of justice to determine whether 
it is lawful or not On this ground the Courts 
were prepared to examine into the legality of 
the acts done under Governor Eyre's author- 
ity in the suppression of the insurrection in 
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Jamaica. The acts affected British subjects 
only. But, as between British subjects and 
foreigners, the orders of the Crown justify 
what they command so far as British Courts 
of justice are concerned. In regard to civil 
rights this, as I have shown, has been estab- 
lished by express and solemn decisions. 
Again, it is said, 'That no man's property 
can legally be taken from him or invaded by 
the direct act or command of the sovereign, 
without the consent of the subject, given ex- 
pressly or implicitly through Parliament, is 
jus indigence, an old home- born right, declared 
to be law by divers statutes of the realm." ' 
Much other of the text-learning relating to 
the prerogative of the Crown has been dis- 
cussed in the course of this argument, and 
the necessity of 'preserving the property of 
the subject from the inundation of the prero- 
gative ; ' but, while for obvious and all-suffi- 
cient reasons of convenience and security, 
the personal inviolability of the sovereign is 
insured by the constitution, it is plain and 
not open to question that the prerogative it- 
self is the creature of the constitution and 
is defined and limited by law, beyond the 
boundaries'of which it cannot pass without 
subjecting the advisers and servants of the 
Crown to answer in Courts of justice to other 
subjects aggrieved by the unlawful exercise 
of the sovereign will The point for decision 
here is : Was the act within the law power 
of the Crown? Was the authority under 
which the defendant justifies within the pro- 
vince of the prerogative ? The powers of the 
Crown to cede British territory to a foreign 
state by treaty of peace, following upon the 
termination of war, seems to be unimpeach- 
able, and has not been questioned at the bar; 
but it is said that this modus vivendi is not of 
that nature, that it does not partake of the 
character of a treaty, and that, if it does, no 
power resides in the British sovereign of 
entering into a compact with a foreign state 
in time of peace for a cession of territory, or 
& fortiori for alienating the property of a sub- 
ject or of imposing upon him conditions of 
tenure in derogation of his ordinary rights, 
while he remains a subject of the Queen in- 
habiting British territory. Upon the question 
of the prerogative right of territorial cession 
in time of peace, it was held by the High 



Court of Bombay in the year 1876, in the case 
of Damodhar Gordham v. DeoramKanji, that it 
was beyond the power of the British Crown, 
without the concurrence of the Imperial Par- 
liament^) make any cession of territory with- 
in the jurisdiction of any of the British Courts 
in India in time of peace to a foreign Power. 
Lord Selborne, in delivering the judgment of 
the Privy Council on appeal, observed that 
their lordships of the Judicial Committee, 
' having arrived at the conclusion that the 
present appeal ought to fail without reference 
to that question, they think it sufficient to 
state that they entertain such grave doubts 
(to say no more) of the soundness of the 
general and abstract doctrine laid down 
by the High Court of Bombay, as to be 
unable to advise Her Majesty to rest her 
decision on that ground.' There are mani- 
festly some cases, as where the grant of 
money is involved, in which the assent of 
Parliament to any treaty is practically essen- 
tial There are others involving the cession 
of territory in the time of peace which require 
the moral support of the nation as being acts 
of prudence and necessity, and free from the 
suspicion of fraud, collusion, or criminal 
weakness ; but nevertheless, as in the acqui- 
sition of territory, so ex converso, in its cession 
the treaty-making power is in the Crown of 
Great Britain. Upon the argument of the 
case last cited, it was 9uggested that, if cessions 
in time of peace were legal, the Crown might 
cede any portion of territory, say Dover or 
the Isle of Wight, to a foreign Power; to 
which it was most aptly answered by Ste- 
phen, Q.C. : ' The possible extreme abuse of 
a power is no argument against its existence ; 
you get beyond the tacit terms of a principle 
when you assume its capricious application.' 
[To be continued.] 



INSOLVENT NOTICES, ETC. 
Qiubeo Official Oatette, Oct. 3. 

Judicial Abandonment!. 

Ovide Bouchard and Joseph Elie Breton, (Bouchard 
k Breton)» merchants, Quebec, Sept. 28. 

Benjamin Boudreault, trader, L'Anse St Jean 
Sept. 28. 

Paul Niooleau, hotel-keeper, Montreal, Sept 16. 

William E. Rnssell and the Hotel Chateau St Louis 
Company, Quebec* Sept 29. 
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Curators Appointed, 

Re John G. Campbell, Montreal.— Kent k Turootte, 
Montreal, joint curator, Sept 26. 

Re Cantin k Robitaille, Quebec.— D. Areand, Que- 
bec, curator, Sept. 30. 

Re Louis Wilfred Gauvin.— E. W. Morgan, Bedford, 
curator, • 

Re Victoria Maille*.— Bilodeau k Renaud, Montreal, 
joint curator* Sept 25. 

Re Joieph Massl.— J. L. Dosois.N.P., Granby, cura- 
tor. Sept 21. 

Re Richard Ready.— A. H. Plimsoll, Montreal, 
curator, Sept. 28. 

Re Xenophon Renaud.— C. Desmarteau, Montreal, 
curator, Sept. 24. 

Re Joseph Roy, Montreal.— Kent k Turcotte, Mont- 
real, joint curator, Sept. 26. 

Re Ludger Slguin. - C. Desmarteau, Montreal, 
curator, Sept. 25. 

Re Paul Noe* Trottier, undertaker, Beauharnois.— 
ft Fortin, Beauharnois, curator, Sept. 25. 

Re J. B. Trottier, trader, Normandin.—H. A Bedard, 
Quebec curator, Sept 28. 

Dividends. 

Re J. D. Anderson, Montreal.— First dividend pay- 
able Oot 19, W. A. Caldwell, Montreal, curator. 

Re A. A P. Bourgeois.^— First and final dividend, 
payable Oot. 19, C. Desmarteau , Montreal, curator. 

Re Adelard Gravel.— First and final dividend, pay- 
able Oot 19, 0. Desmarteau, Montreal, curator. 

Re F. X. T. Hamelin, N. D. de Portneuf.— Third and 
final dividend, payable Oct 20, A. 0. May rand, Des- 
chambault, curator. 

Re P. Hemond k fils.— First dividend, payable Oct. 
21, C. Desmarteau, Montreal, curator. 

Re Edward O'Reilly, Aylmer.— First dividend, pay. 
able Oct. 19, J. MoD. Hains, Montreal, ourator. 

Separation ae to property* 

Cllmence Blanohard, vs. F6Iix Plouffe.shoe dealer, 
Sorel, Sept 17. 

Virginia Girard vs. Hormisdas Bachand, trader, 
parish of St Liboire, Sept 80. 

Separation from bed and board. 

Olivine Brunelle vs. William Benoit, laborer, parish 
of St Jacques, Sept 17. 

Commissioners to take affidavit*, 

F. B. Harper, solicitor, 15 Old Jewry Chambers, 
London, England, to receive affidavits to be used in 
the courts of the province of Quebec. 

F. A. Belisle, advocate, Worcester, Mass., to receive 
affidavits in the United States, to be used in the oourts 
of the province of Quebec. 

Joint Prothonotary. 

J. F. Leonard, Sweetsburg, and J. P. Noyes, Water- 
loo, advocates, to be joint prothonotary of the Superior 
Court, joint clerk of the Circuit Court, joint clerk of 
the Crown and joint clerk of the Peace for the district 
of Bedford. 



GENERAL NOTES. 

Thi Marriage Service.— The clergyman who re- 
cently completed the marriage of a drunken man has 
been found fault with for so doing, but he pleads jus- 
tification on the ground that " when the outrage 
occurred the ceremony, so far as regards the actual 
marriage itself, had already been legally completed 
by the declaration whioh pronounces M. k N. to be 
' man and wife together.' " We cannot think that the 
reverend gentleman is technically correct as to the 
point of the marriage service at whioh the knot is 
legally tied. From the judgments in Beamish v. 
Beamish, 9 H. L. C. 274, it would seem that the part of 
the service at which the marriage becomes knit is 
" after affiance and troth plighted " between the par- 
ties, so that if the ministerial pronouncement should 
not happen to be given, the marriage would be com- 
plete and binding on the parties all the same. In 
Blunt's " Churoh Law," however, (2nd edit, revised 
by Sir W. Phillimore, at p. 154), the view is taken that 
the marriage itself is legally completed by declaration 
of the priest—Zero Journal. 

A Solicitor Rrstorkd to thi Roll,— Readers of the 
Law Journal reports for the month of August will 
observe a case in which a solicitor on his third appli- 
cation was restored to the roll of solicitors from which 
he was struck off in 1879 at the instance of the Incor- 
porated Law Society, after being convicted of obtain* 
ing £6 14s 4d by false pretences, and being sentenced 
to six months' imprisonment with hard labour. It is 
only fair to observe that the conviction was obtained 
under peculiar circumstances, and that the facts of 
the case do not appear to have been brought to the 
attention of the Court on the two former applications 
for restoration, which were opposed by the Law 
Society. The present application was ctrongly sup- 
ported by evidenoe of subsequent good conduct* and 
was not opposed by the Law Society. The case is of 
importance as a distinct authority that the Court has 
power to restore a solicitor to the roll even after a 
conviction.— lb, 

A Marriage at Sia.— Is the captain of a ship cap- 
able of performing a legal marriage ? Suoh is the nut 
which Mr. Clark Russell in his latest novel, "A 
Marriage at Sea," offers to be cracked. The captain 
in this case seemed apparently to have perfect faith 
in his powers to tie the'marriage knot and perhaps his 
faith was not so misplaced either,' for though there is 
no statutory provision for marriage on board mer- 
chant vessels, yet the requirements of the Merohant 
Shipping Act, 1854, s. 282, providing for their proper 
registration in the diocesan registry of London, as- 
sumes that they may take place. So, too, though there 
do not appear to be any statutable provision for mar- 
riages entered into on board Her Majesty's ships of 
war, yet the Queen's regulations and the Admiralty 
instructions assume that such marriages may legally 
take place, as Article 21 provides for the making and 
preserving of authentic records of suoh marriages. 
Since 1849 records of suoh marriages have been duly 
forwarded for entry in the London Diocesan Registry. 
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Vol. XIV. SEPTEMBER 26, 1891. No. 39. 

The beginning of the legal year in the 
Province of Quebec has been marked by im- 
portant changes in the constitution of the 
bench. The office of Chief Justice of the 
Court of Queen's Bench had been vacant for 
more than three months, and, as the Sep- 
tember term drew near, some anxiety was 
felt by the bar as to whether an appointment 
would be made before the Court met on the 
15th. Moreover it was well known that 
serious and much-to-be-regretted illness 
would prevent Mr. Justice Church from 
taking his seat ; and it was also understood 
that Mr. Justice Tessier was far from being 
well, and was contemplating retirement 
This left but three justices out of six, and 
one of the three—Mr. Justice Cross— was 
then engaged in holding the criminal term. 
In these circumstances the bar of Montreal 
held a meeting on the 12th September, at 
which a resolution was passed, calling for a 
reconstitution of the Court on a permanent 
basis. The appointment of temporary judges 
was protested against, and this was not with- 
out good ground, it being manifestly unsat- 
isfactory that the result of an appeal should 
depend, as not seldom happened, on the 
opinion of an ad hoc judge taken from an 
inferior Court, when the other judges were 
equally divided. The majority of the advo- 
cates present at the meeting considered it 
preferable that the appeal term should be 
postponed until October, rather than that 
they should proceed with their cases before 
an incomplete or temporarily constituted tri- 
bunal. Notwithstanding this protest there 
was not a quorum of judges when the Court 
opened on the 15th September, Justices Baby 
and Bosse* alone being available for the hear- 
ing of cases. There was not a quorum on the 
following day, and it was not until the 17th 
that the Honorable Alex. Lacoste, the new 
Chief Justice, took his seat Mr. Lacoste, as 
Speaker of the Senate, had presided at the 
meeting of that body at Ottawa on the after- 
noon of the 15th, and was sworn in, and took 



his seat as Chief Justice at Montreal on the 
morning of the 17th, so that no time was lost 
by him after his appointment 



Of the gentleman called to the succession 
of the late Sir Antoine Dorion, it is hardly 
necessary to say more than that the general 
opinion of those who are best qualified to 
judge pointed to him as the fittest occupant 
of the vacant chair. Mr. Lacoste, though 
not yet fifty years of age, has, for more than 
a dozen years past, filled a very prominent 
place at the bar and in political life, and his 
abilities were universally recognized as of a 
very high order. As an advocate he was 
certainly one of the most polished and pleas- 
ing speakers to be found at the bar, not 
merely of the province of Quebec, but of the 
whole Dominion. He has been constantly 
occupied of late years with cases of the 
greatest difficulty and importance. His con- 
freres were so anxious to avail themselves of 
his assistance as a counsel that he must 
have found it difficult to give sufficient at- 
tention to the business of his own firm. It 
was feared at first that Mr. Lacoste would 
not be willing to make the great pecuniary 
sacrifice involved in relinquishing a lucra- 
tive practice for the meagre emolument of a 
Chief Justice ; but, happily for the public, 
the choice was made, and the bench has 
gained an ornament for whom no fitting 
substitute could eaeily have been found. 



Another notable event of the month is 
the resignation of Mr. Justice Tessier. The 
learned Judge's service in the Court of 
Queen's Bench had exceeded fifteen years, 
his appointment dating from 8th Oct., 1875. 
As a Judge Mr. Justice Tessier has been dis- 
tinguished for courtesy, dignity, fairness and 
impartiality. He has enjoyed the esteem of 
his colleagues and of the bar in a marked 
degree, and his resignation, which is due to 
advancing years and declining health, will 
be generally regretted. 



Mr. Justice Tessier's successor has been 
chosen from the bar of Quebec city. Mr. 
Jean Blanchet has been well known as an 
able advocate, and a few years ago, on the 
retirement of Mr. Taillon from the leadership 
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of the Conservative opposition in the Quebec 
Legislature, Mr. Blanchet was unanimously 
chosen to succeed him- The appointment 
of Mr. Justice Blanchet completed the Court 
Mr. Justice Church was replaced by Mr. 
Justice Wurtele, of the Superior Court, first 
for the September term, and, on the 29th of 
September, this appointment was extended 
to the 13th June next, by which time it will, 
in all probability, be definitely known 
whether Mr. Justice Church will be able to 
resume his place on the bench. 



CIRCUIT COURT. 



Magdalen Islands, District of Gaspe. 

Aug. 29, 1891. 

Before Wurtble, J. 

Isaac Tristram Coffin v. Wm. Quinn et al. 

Lease of land containing minerals — Reservation 

of mining rights by lessor — Waste by lessee 

— Injunction. 

Held : — 1. That the ownership conveyed by an 
emphyteutic lease may be restricted, the les- 
sor haxing the right to reserve the privilege 
of mining on the property leased. 
2. Where a lessee under an emphyteutic lease 
commits waste on the immovable leased 
which diminishes its value, but not to an 
extent sufficient to justify the resiliation of 
• the lease, the lessor is entitled to ask that the 
lessee be enjoined to cease from further acts 
of waste f and to restore the immovable to its 
former condition. i 

The judgment is as follows : — 
" The Court, having heard the plaintiff, by 
his counsel, and the defendants personally, 
upon the merits of the cause, having exam- 
ined the proceedings and the exhibits pro- 
duced, having heard the oral defence and 
the witnesses examined by the plaintiff, and 
also the testimony of the defendant John 
Ballantyne taken on behalf of the plaintiff, 
and having deliberated : 

"Whereas the plaintiff represents that he 
was the owner of a certain lot of land situate 
on the Island of Grindstone, one of the Mag- 
dalen Islands, being lot No. 100 of the official 
plan; that on the 30th day of September, 
1890, he leased the said lot of land for ninety - 
nine years from the 1st day of July, 1890, to 



the defendant William Quinn, with afl ifc 
rights, members and appurtenances wi thorn 
any exception or reservation, gave of ail 
mines and minerals therein; that \ • 
were at the time of the execution of the sa.<J 
lease deposits of manganese ore on the s&d 
lot of land which belonged to the plaint::! 
and were expressly reserved by the above- 
mentioned stipulation; that the defendant 
William Quinn by an agreement made at 
Grindstone Island on the 15th day of Octo- 
ber, 1890, without right or title granted to 
the other defendant John Ballantyne the 
right of mining for manganese or any other 
mineral to be found on the said lot of Ian 1 
until the 1st day of June, 1891, and that ti-e 
defendant John Ballantyne agreed to hold 
his grantor William Quinn free from all ex- 
penses of any suit which might be entered 
against him by the plaintiff in reference to 
the said manganese ; that after the making 
ef the said agreement, about the month of 
April, 1891, the defendant John BaUantyoe 
carried on mining operations on the said let 
of land, made excavations thereon, and ex- 
tracted and removed therefrom a large quan- 
tity of manganese ore, the property of the 
plaintiff; that on the 27th day of July, 1**1, 
the defendant William Quinn agreed to sell 
to the other defendant John Ballantyne a 
certain part of the said lot of land, contain- 
ing eight acres in superficies, to be worked 
by the latter in mining for manganese ; that 
both the defendants well knew that the de- 
posits of manganese on the said lot of lani 
had been reserved by and were the property 
of the plaintiff; and that the said lot of land 
had been seriously deteriorated and its vakp 
greatly diminished by the said mining oper- 
ations and the extraction and removal of tho 
said quantity of manganese ore, and that 
plaintiff had suffered by the acts of the 
defendants damages to the extent of $500 ; 

"Whereas the plaintiff prays that in con- 
sequence of the facts alleged, the lease from 
him to the defendant William Quinn be can- 
celled and set aside, that the defendants be 
expelled and ejected from the said lot of 
land and condemned to restore the same to 
its former condition, that they be ordered 
and enjoined to refrain from excavating and 
carrying on miningjoperations on the said 
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lot of land and from removing therefrom 
and appropriating to themselves any man- 
ganese ore, and that they be condemned to 
pay to the plaintiff the said sum of $500 with 
interest and costs ; 

" Whereas the defendants orally plead in 
answer to the action that the lease made to 
the defendant William Qninn is an emphy- 
teutic lease and th it he enjoys all the rights 
attached to the quality of a proprietor with 
respect to the lot of land conveyed to him ; 
that he therefore if entitled to all mines and 
minerals on the said lot of land, subject only 
to i he provisions and restrictions of the gen- 
eral law respecting mines ; and that the res- 
ervation of all mines and minerals contained 
in the said lease had been superseded by the 
stipulation that clause 7 contained in the 
printed form of lease used, was null and 
void, which clause reads as follows : ' The 
• lessor, his heirs and assigns, and his or their 
' agents, shall have access to the property 
' now leased at all times for the purpose of 
' searching for and extracting any mines or 
1 minerals which may be therein, and for this 
' purpose shall have the right to take posses- 
' sion of such part of the said leased lands as 
' may be necessary to carry on any mining 
' researches or operations, without the said 
1 lessee having by reason thereof any claim 
1 to any other compensation than the dimin- 
1 ution of the rent for the part which may be 
' so occupied by the lessor, and for his stand- 
' ing crops and improvements, such compen- 
4 sation to be fixed by arbitration ' ; and that 
consequently the plaintiff has no right to the 
mines and minerals on the said lot of land 
and is unfounded in his action ; 

" Whereas it is proved that the defendant 
John Ballantyne carried on mining opera- 
tions on the said lot of land during 8 or 9 
days with a gang of seven or eight men at 
the end of March, 1891, excavated thereon a 
pit, 20 feet square to a depth of from 12 to 
15 feet, and extracted and removed a quan- 
tity of manganese ore which weighed with 
the casks 1700 pounds and was worth $30 a 
ton, and that the damages caused by the 
operations to the land amounted to from 
four to five dollars; 

" Considering that the absolute owner of 
an immovable can convey either the full 



ownership thereof or a restricted right of 
ownership therein, reserving for example 
either the usufruct thereof, or the right to 
exercise a servitude thereon or the right to 
the mines or minerals therein, and that the 
ownership conveyed by an emphyteutic 
lease may therefore be either absolute and 
full or restricted ; 

"Considering that the lease in question 
in this cause is an emphyteutic lease, and 
that the property conveyed by it to the de- 
fendant William Quinn is only that described 
and limited therein ; 

"Considering that by the said lease the 
plaintiff reserved to himself all mines and 
minerals on the lot of land conveyed thereby 
to the defendant William Qninn, and that 
the question raised by the plea is whether or 
not this reservation was superseded by the 
suppression of clause seven of the conditions 
of the lease ; 

" Considering that the purport and effect 
of the said clause was that the lessee, in the 
event of the lessor exercising his right to 
mine on the lot of land, should have no right 
to any compensation for the loss of the land 
required for the mining operations and 
should only be entitled to a diminution of 
the rent for the part which might be so occu- 
pied by the lessor and to the value of his 
standing crops aud improvements, and that 
the suppression of the said clause did not 
supersede the reservation of the mines and 
minerals in the lease in question, but left 
the exercise of the right thereto to be regu- 
lated by the law relating to mines and 
mining operations ; 

*' Considering moreover that the reserva- 
tion of all mines and minerals contained in 
the lease is unambiguous and clear, and that 
full effect must be given to such stipulation, 
which would have been struck out as well as 
clause 7, had it been the intention of the 
parties that such reservation should not be 
made; 

"Considering therefore that the defend- 
ants are unfounded in their pretension that 
the reservation of all mines and minerals 
was superseded, and that such mines and 
minerals were never conveyed to the de- 
fendant William Quinn and always remained 
the property of the plaintiff; 
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■* Considering that it apjioars from the 
agreement entered into between tlie defend- 
ants by which the defendant William Quins 
stipulated that the defendant John B all an- 
tyne should hold him harmless from any 
suit which the plain till' might bring against 
him in reference to the manganese which he 
gave the right to him to muie for, thai both 
the defendants are responsible for the in- 
rriugcinent of the plaintiffs rights and for 
the damages so Herod by him ; 

H Considering that the Value of Uie man- 
ganese ore extracted and removed amounts 
at $30 a ton to $25.50, and that the plaint id 
)h entitled to recover the said worn; 

11 I taoaidering that when a lessee under an 
emphyteutic lease commits waste on the im- 
movable leased which greatly diminishes 
its value, the lessor has the right to ask for 
the res ill at ion of the lease ; 

" i Sonsi dering that in the present case it is 
proved that the waste to the leased im- 
movable committed by the defendants only 
amounts to the trifling sum of from $4 to $5, 
that it cannot be said that such waste greatly 
diminishes the value of the said lot of land, 
and that the res! hat ion of the lease granted 
by the plaintiff to the defendant William 
Quinn cannot therefore be judicially pro- 
nounced under art 578 of the civil code, but 
that the defendants may be condemned to 
restore the lot of land in question to its 
former condition ; 

"Considering that the plaintiff has a right 
to obtain an order of the court commanding 
and enjoining the defendants to cease and 
refrain from mining on the said lot of land 
for manganese ; 

f * Doth condemn, order and command the 
defendants to restore the said lot of land 
leased by the plaintiff to the defendant 
William Quinn by lease of the 30th day of 
September, 1890, being lot No. 100 of the 
otlicial plan of the Island of Grindstone, one 
of the Magdalen Islands, to the condition it 
was in before the defendant John Ballantyne 
excavated and mined thereon ; 

"Doth command, order and enjoin the 
defendants to refrain from excavating and 
mining for manganese oro on the said lot of 
land and from removing therefrom and ap- 
propriating any manganese ore, reserving to 



the plaintiff the right to adopt such farther 
proceedings as may be necessary to enter ~ 
the injunctions given by the present judg- 
ment, to restore the lot of land to its former 
condition and to cease and refrain from 
mining operations, and to punish the defen- 
dants for their contempt should they fail to 
obey the same ; 

"Doth condemn the defendants jointly and 
severally to pay to the plaintiff the sum U 
$25 50 for the value of the manganese fatal 
away, with interest from the 30th day of 
\ugus1 iiLHl:nit, date of I he -ervjre of [ : - 
cess, with costs of the suit as instituted; 

" And doth dismiss Uie rest of the demand, 
but without costs in favor of the defendant*." 

H. A. Chotdk, for plaintiff* 

Evtjine Lfitlrur f counsel. 

John litdlantyne, in person, for both de- 
fendants. 



COURT OF APPEAL, 

Loxdon, July 30,1891. 
Hick v. Rodocasachi. 
Ship— Bill of Lading— Ditty of Conripnte* &» 
to ufiharfingStrike of Dock Labourer*. 

Apj>eal by some of tire defendants from a 
decision of Matiiew, J. 

The appellants were sued as consignee 
under a bill of lading: for default in unload- 
ing a cargo from the respondent's ship. It* 
bill of lading was silent as to the time with ld 
which the unloading was to be acoom push- 
ed, and the questions raised by the appe* 
were, (1) whether it was the duty of the con- 
signees to unload within what would be a 
m&sonabiB lime la ordinary circumstance 
or within a reasonable time considering the 
actual circumstances ; (2) whether the con- 
signees were relieved from liability by leasee 
of clauses in the bill of lading, which em- 
powered the master to land the cargo an»1 
retain a lien for money payable by the con- 
signees. 

The ship arrived in the port of London on 
August 14, 1889. On the 16th the consignees 
commenced unloading and continued doing 
so till the 20th, when the strike broke out. 
On the conclusion of the strike the unloading 
was resumed and completed with due des- 
patch. 
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Mathkw, J., held the consignees liable for 
the delay. 

Their Lordships (Iindley, L. J., Fry, L. J., 
Lopes, L. J.) held that the power given to the 
master to land the cargo was an alternative 
remedy of the shipowner which he was not 
bound to exercise, that the conditions in 
which it might be exercised did not arise, 
and that the appellants were therefore not 
relieved from liability by the clauses confer- 
ring the power. But they held that the 
obligation cast npon the appellants by the 
bill of lading was to unload within what was 
a reasonable time in the actual circumstan- 
ces, and that they were not liable for the de- 
lay occasioned by the strike. 

Appeal allowed. 



the reviewer relied upon in support of his 
determination. Appeal allowed. 



QUEEN'S BENCH DIVISION. 
London, July 27, 1891. 
Dbvbbbux v. Clarke. 

Libel— Passage in Review of a Book— Plea of 
Justification — Particulars distinguishing 
Mailers of Fact and of Criticism. 

This was an appeal by the plaintiff from 
the refusal of the judge at chambers to 
order the defendants to furnish particulars. 
The action was one by an author against the 
publishers of a review of his book for libel 
The passage complained of was, ' Not to put 
too fine a point upon it, the author, by his 
own confession, is a most barefaced liar.' 
The defendants pleaded that the alleged libel 
was true in substance and in fact, and, so far 
as it was not so, it was published bond fide 
in reviewing a book which the plaintiff had 
sent for review. The plaintiff applied for an 
order that the defendants should deliver par- 
ticulars of their justification, and distinguish 
between matters of fact and matters of criti- 
cism, and to point out or give references to 
passages which they intended to say amount- 
ed to a confession by the plaintiff that he 
was a 'most barefaced liar.' 

The Coubt (Denman, J., and Collins, J.) 
held that the order must be made. The de- 
fendants knew the passages they relied on. 
The language they used was strong, and it 
was fair and reasonable that they should 
point out and refer to the particular passages 



RECENT UNITED STATES DECISIONS. 
Attorney and client— Settlement of case. — The 
plaintiff recovered a judgment of $6,000 for the 
negligent killing of her husband, and white 
an appeal was pending in this court, she ap- 
plied to defendant for a settlement of the 
action, and the latter agreed to pay her $4,- 
500. Of this $1000 was to be in cash, and 
$3,500 to be deposited in a safe deposit com- 
pany, to be drawn by her after she procured 
a release from her attorneys of all claims. 
Immediate notice was- given her attorneys, 
who several months after made claim for - 
$3,000. Plaintiff offered to pay them all 
advances and disbursements and $1,500, 
which they refused, and made this motion 
on affidavits imputing fraud and misrepre- 
sentation by defendants, service of notice of 
their attorneys' lien, a stipulation by plain- 
tiff to give them one-third of the recovery 
above costs, etc. No offer was made by 
plaintiff to return the $1,000, which had been 
received and spent by her. Defendant offer- 
ed to rescind the agreement if plaintiff would 
repay the $1,000, and restore defendant to the 
position it occupied before the settlement 
Held, that the offer embraced all the relief to 
which plaintiff was then entitled, and upon 
her neglect to accept it her motion should 
have been denied. (2) The existence of a 
lien in favor of the attorneys does not confer 
a right on them to stand in the way of a set- 
tlement of an action which is desired by the 
parties, and which does not prejudice any 
right of the attorneys. (3) The client still re- 
mains the lawful owner of the cause of action, 
and is not bound to continue the litigation 
for the benefit of his attorneys when he 
judges it prudent to stop, provided he is will- 
ing and able to satisfy his attorney's just 
claims. Pulver v. Harris, 52 N. Y. 73; Cough- 
lin v. Railroad Co., 71 id. 448. (4) The attor- 
neys being informed of the terms of the 
agreement in August, raised no objection to 
it until four months afterwards. Held, that 
their laches, in making an attempt to rescind 
it, furnished a sufficient reason why the 
motion should be denied.— Lee v. Vacuum Oil 
Co., New York Court of Appeals, June 2, 1891 
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ENGLISH CAUSES CELEBRES. 
Begin a v. Courvoisier. 

Manzoni— the Walter Scott of Italian 
literature — has made one of his characters — 
a Milanese lawyer of the seventeenth century 
—address a youthful and somewhat uncon- 
fiding client in the following language— which 
forms a suitable introduction to a sketch of 
Regina v. Courvoisier : 'He that tells lies to 
his counsel, my son, is a fool who will speak 
the truth to his judge. To us advocates you 
must state facts as they are ; it is our part to 
involve them in confusion. 7 

In these words the Italian novelist has 
very tersely and cleverly, though only by 
implication, defined the charge under which 
the theory of advocacy has laboured in all 
ages— that of plucking the sleeve of justice, 
and so averting from guilty heads the stroke 
of her descending arm. The trial of Cour- 
voisier for the murder of Lord William Rus- 
sel is the locus classicus to which critics of the 
morality of the English bar have for now 
more than half a century referred, and from 
which they have drawn their most poignant 
arguments. It may be worth while to con- 
sider—not, be it observed, for the first time f 
—how far the facts of this case justify the 
strictures that have been based upon them- 

Lord William Russell was found murdered 
in bed, at his private house, No. 14 Norfolk 
Street, Park Lane, on the morning of Mon- 
day, May 6, 1840. Uhe only inmates of the 
house besides the unfortunate nobleman 
were two female servants — a housemaid and 
a cook — and a Swiss valet, Francois Benja- 
min Courvoisier, who had entered Lord 
William Russell's service a few months 
before the catastrophe. Accident and death 
from natural causes were equally untenable 
hypotheses. The head of the deceased gentle- 
man had been nearly severed from his body. 
Suicide was out of the question, partly from 
the known character, health, and spirits of 
the murdered man, partly because no human 
being could have inflicted such a wound upon 
himself. It was difficult to believe that 
burglary had been the primary motive ; for, 
while a certain amount of plate and silver 
had disappeared, a number of valuable ar- 

f Cf. TownBend'8 * State Trials ,* ; vol. 2, p. 244 ; 
Forsyth 's * HortenriuB.' 



tides had been left behind; the state of the 
premises, too, almost negatived the presump- 
tion of burglarious entry— ihe door had been 
broken open from the inside, A careful search 
of Courvoisier's box revealed nothing of an 
incriminating character, but on May 8 the 
police discovered behind the skirting in the 
pantry five gold rings, which Courvoisier at 
once and frankly identified, as having be- 
longed to his master, five gold coins, a Water- 
loo medal, and a ten-pound note. Cour- 
voisier was immediately taken into custody. 
Further discoveries followed. On May 9 a 
locket, containing the hair of the late Lady 
Russell, was found secreted near the hearth- 
stone in the prisoner's pantry. Lord William 
Russell had missed this locket for some time 
before his death. On May 13 a fresh exa- 
mination of Courvoisier's box disclosed a 
pair of gloves, slightly stained with blood. 
They dropped out of the fold of a shirt Lord 
Russell's watch was also found behind the 
lead in the pantry sink. Five days later 
Courvoisier's trunk was again examined, and 
two blood-stained handkerchiefs,marked with 
the prisoner's initials, were taken out Prac- 
tically this was the sum total of the evidence on 
which Courvoisier was arraigned before Chief 
Justice Tindal and Mr. Baron PaAe and a 
jury, at the Old Bailey, on June 18,*1840« 
Mr. Adolphus was leading counsel for the 
prosecution. Mr. Charles Phillips and Mr. 
Clarkson defended the prisoner, who waived 
his right to a trial de medietate linguae, and 
pleaded ' Not guilty.' Mr. Adolphus opened 
the case for the Crown with ingenuity, but 
with conspicuous unfairness. Unchecked by 
the bench, this gentleman informed the jury 
that, while ' Englishmen are not in the habit 
of considering murder as a prelude to rob- 
bery . . . with foreigners it is different ; for 
they imagine that if they destroy the life of 
a person they rob, there will then exist no 
direct testimony against them ! ' He alleged 
as'an evidence of guilt that Courvoisier exhi- 
bited no interest or excitement on or after 
the discovery of the murder— a statement 
which was false in fact and would have been 
irrelevant even if it had been true. Finally, 
he boldly asserted that * the secreted articles' 
had been ' secreted by none but the prisoner, 
who during the whole night .... had been 
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roaming about seeking how he could dispose 
of the stolen treasure. 1 This overstrained 
advocacy all but missed its mark. Many of 
Mr. Adolphus's most confident statements 
were disproved by his own witnesses, and 
one of the constables, Baldwin by name, who 
first swore that he knew nothing of the of- 
fered Government reward of 400/., * not being 
a scholar/ and then admitted that 'there was 
something read out about it in general or- 
ders/ though ' he* did not recollect the sum 
that was mentioned/ equivocated and pre- 
varicated in such a way as to put the whole 
case for the Crown in jeopardy. On the 
morning of the second day of the trial, Mr. 
Adolphus announced to the Court that most 
important additional evidence had been dis- 
covered, and offered to open the facts to the 
jury. The Chief Justice recommended that 
the evidence should be called without com- 
ment Meanwhile Courvoisier had asked 
for an interview with his counsel, and had 
announced to them that he was the murderer. 
'Of course, then/ said Mr. Phillips, 'you are 
going to plead guilty ? ' 'No, sir/ was the 
reply ; € I expect you to defend me to the 
utmost' Mr. Phillips returned to his seat 
and resumed the defence. The ' additional 
evidence ' brought forward by the Crown was 
decisive \it was nothing less than the misting 
plate, which Courvoisier was proved to have 
left in the custody of the keepers of a small 
French hotel in Leicester Place, Leicester 
Square. The charge against Mr. Phillips, 
and in his person against the profession to 
which he belonged, is that with full know- 
ledge of Courvoisier's guilt he (a) still cross- 
examined the Crown witnesses and com- 
mented in no unsparing terms upon the weak 
points in their evidence ; and (b) asserted to 
the jury his belief in the prisoner's innocence* 
or at least his ignorance of who the criminal 
was. § The first part of this charge is true, 
has often been answered, and need not detain 
us now. The second part is false. Mr. 
Phillips's peroration is given by Mr. Town- 
send (ubi supra at pp. 309-10), and is as 
follows : — 

4 But you will say to me, If the prisoner 
did it not, who did it? I answer, Ank the 
Omniscient Being above us who did it; ask 
not me, a poor finite creature, like your- 



selves ; ask the prosecutor who did it It is for 
him to tell you who did it : and until he shall 
have proved by the clearest evidence that it was 
the prisoner at the bar, beware how you imbrue 
your hands in the blood of that young man. . . 
. To violate the temple which the Lord Him- 
self hath made ; to quench the spirit in that 
clay which the Lord Himself hath kindled 
— is an awful and tremendous responsibility. 
The word once gone forth is irrevocable. 
Speak not that word lightly, speak it not on 
suspicion, however strong, on moral con- - 
victions however cogent, on inference, doubt> 
or anything but a clear, irresistible, bright 
noonday certainty. I speak to you in no 
spirit of hostile admonition. Heaven knows 
I do not. I speak to you in the spirit of a 
friend and fellow Christian, and in that 
spirit I tell you that if you pronounce the 
word lightly its memory can never die within 
you. It will accompany you in your walks, 
it will follow you in your solitary retirements 
like a shadow, it will haunt you in your 
sleep and hover round your bed, it will take 
the shape of an accusing spirit and confront 
and condemn you before the judgment-seat 
of God. So beware how you act ! ' 

Courvoisier was found guilty, and he was 
executed on July 6, 1840. — Law Journal (Lon- 
don). 

LA W OFFICERS OF THE CROWN. 

A few weeks ago we published the return 
of the salaries and fees of the law officers of 
the Crown for England, Ireland and Scot- 
land. From this it appeared that the official 
income of the Attorney-General was about 
10,000/. or 11,000/. a year and that of the 
Solicitor-General about 9,000/. It has not 
infrequently been suggested of late that the 
law officers of the Crown should give up pri- 
vate practice and devote themselves exclu- 
sively to the service of the Government To 
that course weighty objections have been 
taken. It would involve a temporary separ- 
ation from the other members of the profes- 
sion, and the position would not tempt the 
best man to accept the office of Attorney- or 
Solicitor-General, as he would run great risk 
of sacrificing his professional income and 
status for an uncertainty. If a party were 
in power for two or three years, the law 
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officer's private business would probably 
have vanished, and he might almost hava to 
begin life again. It bat? also been propo&etl 
that the Attorney-General should be a me tu- 
ber of the Cabinet, as he is usual ly in the 
colonies. Lawyers, however, do not enjoy 
the universal popularity m the Legislature 
which their merits deserve, and most Prime 
Ministers would think that one lawyer in the 
Cabinet is enough. Or the oftiTO of law ad- 
viser might be made non-political. To that 
tli ere are insuperable abjwtions, and it 
would be incompatible with our present party 
system. In the main the existing system 
probably works best Anomalous circum- 
stances may now and then arise out of the 
double capacity of Government official and 
private counsel, and an individual may bo 
guilty of indiscretion. But such cases have 
not been frequent, and the public and the 
profession are too severe critics to allow such 
instances to pass without animadversion. 

The question of salaries, however, is of a 
lotally different character The two English 
law officers are by far the highest paid of 
all our public servants. A man gains rather 
than loses in the matter of private practico 
hy being Attorney- or Solicitor- General. Yet 
the public goes on contentedly paying 10,000*. 
a year for part* perhaps only half, of a man's 
time* or less. No man is worth the money. 
The work of a foreign secretary, especially 
when, like Lord Salisbury, he is also Prime 
Minister, is probably a good deal jrreater, and 
is certainly of vastly more importance than 
that of a law officer; his expenses are far 
greater, bin his salary is only about half, 
whilst that of the President of the Board of 
Trade, or of the Local Government Board, 
bnth Cabinet ministers, is only one quarter 
of the Atlorney-Geuerars salary. If the 
official incomes of these two gentlemen were 
reduced to 3/iflGJ. and 4,00% respectively 
the best man would still he glad to take the 
post. Such an economy would also make a 
judgeship relatively a better thing than it is 
at present. The abolition of the Chief Jus- j 
ticeshipof the Common Pleas and the Chief 
Barony of the Exchequer tended to produce 
a dead uniformity on the bench. If thi* 
change were effected, and an additional 
l.OiKW. a year given to each of the Lords , 



Justices* especially If, as we have on farmer 
occasions suggested, the Latter were made file 
I>eers, men in the largest practice would he 
more willing to sit on the bench than tbe^ 
are at present. Scotch and Irish law officers 
habitually accept judgeships; their EnglkL 
brethren rarely accept puisne judgeship 
The country loses when men of conspica&'i* 
learning and ability are still at the bar, 
when so many men not their equals wear 
the judicial ermine. — Law Journal (London). 



INSOLVENT NOTICES, ETC, 

Quebws QflSctaf Gatt&e, (hU 10. 

JuAi> in I AbaniitmmenU. 

Alexander William Nelson Bell, trader, vilta**? J 
Quynn, Sept* 21. 

Dame E Ignore Ratlly, doin# buainai* u lamW 
dealer, under name of 0, Cosiette k Cth, VallejtieJl 
SvpU 26. 

Joe, Derail* trader, parish of SL Jama Quy&evtdm* - 
0<*. 2. 

L, Drouin *fc fr>>re* stationers, SL Roob de Qn*h*r, 
Oct.L 

John Shaver, maker of funeral monuments, Co.: 
dos Neigatt I >flt & 

David William&on, trader* firenville, Oci* L 
Carolorm Appointed* 

Re H. D. Beland. Montreal,— David Sealh. M«nl- 
re&li curator, Sept. !£>♦ 

R* Alexander William Nelson Bell.— W* H, Mert> 
dith, Quyon, curator, Oct, 2. 

Et Epbrem Clnq-mart, dry goods merchant, Mftfct- 
real.— David Seath, Montreal, curator, Sept. 17, 

Rt Dame El^onora Ballly (Cossette *t Co.k— C Bw- 
martiuui, MnntreaJ, curator, GeE.7. 

Hi Paul Niculeau.— C, Deamartaan. Montreaicur*- 
tor, Oof. 3L 

//*- Arthur Laperlc.—C. Desmartaau* Montreal . 
curator, Oct. &. 

R* Richard Robertson. New Richmond.— L J. 
Lehel, New Cnrli^la. aurator. Oct. 2. 

Tfo Joseph fl. Walton— E. R Wawrhouse, Sher- 
brtHika, curator, Oct. 8. 

Rt- Jules Croudroni Montreal. — First dividend* pay- 
able Nov. 2, Kent k Tureotto, Moolreil, joint curator. 

H* A. UmuRe*.— First and final dividend* pavabic 
Oct. "JS, J. M. Ma-rootle* Montreal, curator. 

Rt Jenn Bu^ i in tea Paq net.— Firpt and final dividend . 
payable Oct* -j, T. Luinuiitiufuo, L*vi«, curator. 

fee Quo villi mi A l*B,uioureux T —First dividend, pay- 
able Oct. 27, Miltier Jk Griffith, Shcrbrooke, joii r 
curator* 

ft* Ananias Rcowud. trader. Petite Riviere **- 
Francois.— Firs! and final dividend, payable Oot 2*-, 
.Im.-j. Muiriii. ...aie iU Paul, curator. 

iirpuratitm attoprvfrn^ 

Ellen Ueorizianna Bowie* vs. Robert J. KeNally. 
Montreal, SopL 17* 

Em< He Carrier vs, Th tophi )c Htiel, farmer, pnhaf 
St. JfiBopb do L/'vis. Hot.* 

Li'-ii.-H-lie LHri.-hovf>-iuo vs. Jean BaptLste Jolv*cari*r. 
_M rejil* Ool. % 

Mcirie /.olire Lemay vs. Fran coii Xavicr Labranebe, 
townsbiii of Thtilford, OoL U* 
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A somewhat whimsical punishment, ac- 
cording to the Pall MaU Gazette, was recently 
awarded by an English magistrate (since de- 
ceased) to two small boys who had been 
arrested for stealing unripe pears from an 
orchard. The offenders were brought before 
Mr. Partridge, and the magistrate sentenced 
them to finish the consumption of the unripe 
fruit in question, adding the expression of a 
hope that " it would make their stomachs 
ache." How the sentence could have been 
enforced, if the boys declined to eat the fruit, 
does not appear. Perhaps they would com- 
promise by eating it as they felt disposed. A 
provision is contained in the summary juris- 
diction Act, 1879, which relieves a magistrate 
from the obligation of passing sentence in 
such cases. The section in question enacts 
that " if, upon the hearing of a charge for an 
offence punishable on summary conviction, 
the Court think that, though the charge is 
proved, the offence was in the particular case 
of so trifling a nature that it is inexpedient 
to inflict any punishment or any other than 
a nominal punishment, the Court, without 
proceeding to- conviction, may dismiss the 
information." 



A propos of judicial salaries, the Lord Chan- 
cellor of England is said to be the best paid 
functionary in the United Kingdom. As 
Lord Chancellor he receives £10,000 per 
annum. As Speaker of the House of Lords 
£4,000, and as President of the Supreme Court 
£6,000, making a total of £20,000 per annum. 



There were 729 sentences of penal servitude 
passed by ordinary Courts in England and 
Wales during 1890. It is a remarkable fact 
that although the population has been in- 
creasing there has been a great and steady 
decrease in the number of sentences for 
serious crimes. Thirty years ago, when the 
population was about twenty millions, the 
average number of persons sentenced to penal 
servitude was 2,500 or upwards. Now the 



population of England and Wales is about 
thirty millions, and the number of sentences 
has fallen as low as 729. The labour of the 
convicts has been used in the construction of 
prison buildings, in the manufacture of cloth- 
ing, etc., required for officers and prisoners, 
and a multiplicity of articles for the Admir- 
alty, War Department, Post Office and other 
public departments. 



SUPERIOR COURT— MONTREAL* 

Procedure—Union of causes— Transmission of 
record to another District . 
Held :— That the Superior Court sitting in 
one district has no authority to order that 
the record of a cause pending in such district 
be transmitted to another district, to be join- 
ed to the record of a cause therein pending. 
— Cbmpagnie du Chemin de Fer de la Bate des 
Chaleurs v. Macfarlane, Wurtele, J., April 
6, 1891. 

Interdicted person — Joint curators—Powers of 
curator— Purchase of diamonds. 

Held :— 1. Where two persons have been ap- 
pointed joint curators to a person interdicted 
for insanity, one of them cannot make the 
estate of the interdict liable for the price of 
goods bought by such curator without the 
knowledge or consent of his co-curator. 

2. Where the income of the estate of an 
interdicted person is barely sufficient for the 
board and maintenance of himself and his 
wife, the latter cannot make the estate liable 
for the price of diamonds purchased by her, 
the value of the diamonds being greatly be- 
yond the means of the interdict — Hemsley 
v. Morgan et a£, Wurtele, J., May 14, 1891. 

Contrat— Tiers— Lien de droit — Oarantie — Con- 
tre-lettre. 
Jugi :— Que sous l'effet de Particle 1023 du 
Code Civil, un acheteur d'un immeuble ne 
pent poursuivre en dommage un second 
acheteur du m&ne immeuble, parce que 
celui-ci auraiten achetant donne* une contre- 
lettre au vendeur s'engageant a respecter la 
premiere vente et garantissant le vendeur 
contre le recours de son premier acheteur; 
aucun lien de droit n'existant entre lea deux 

* To appear in Montreal Law Reports, 7 g.G. 
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acheteura —IToitfe v. Mtlancon f Wurtele, J., 
26mai 1391. 

Chemin public — Chemin de tolerance — Propri- 
itain — Pre scrip Hon , 

Jugi i— lo, Que quelque soit le temps dont 
tin chemin est a Fusage du public, s*il appar- 
ait par dee actas do propria tarn que celui-ci 
entend en conserver la proprie'te, par ex- 
em pie, en en tre tenant ]tn-m£me le chemin, 
en y plagant des barrieres, en faisant payer 
on droit de passage aux passants, etc., oe 
chemin reste simple chemin de tolerance j 

2a Que lee propria taires d'un chemin de 
tolerance peuvent toujour* le former et le re- 
tirer de Fusage du public ; 

3o, Que les propria aires d'nn chemin de 
tolerance ne peuvent £tre forces de I'eutre- 
tenir, ou de continue r de laisser le public s'en 
servii\— McGinnis H at. v. Liioimuau et aL t 
Wurtele, J. t 5 juin 1891. 

Evidence — Commencement of proof— Admission 
— Dirinaru 
Held : — In an action for the recovery of a 
loan, where the defendant pleaded that he 
had borrowed the money, but with the stipu- 
lation that the principal was not to be pay- 
able until after the lender's death, that the 
admission could not be divided to make a 
com men cement of proof. — Favret v, Plmicvf, 
Wurtele, J., Sept. 14,1891. 

Insolvency— Property acquired by imolve nt after 
making an almndommnL 
Meld :— (Modify ing the decision of Malbiot, 
X)» that the curator to the estate of a trader 
who has ceased his payments, has no right 
to receive, collect and recover property ac- 
quired by the latter after his abandonment 
— Qwbec Bank v. Cormier, in Review , Wurtele, 
Teltfer and de Lorimier, J J., June 30, 1891, 



Partnership — To build railways — Commercial 
matter— Pre*cription-~ArL 2260, C. C 

Heidi— 1. That a partnership formed be- 
tween contractors, for the purpose of carry- 
ing on the business of building railways, is a 
commercial partnership* 

% That a claim by one member of a com- 
mercial partnership against another, after 
the dissolution of the firm, for a balance of 
account, or to obtain an account of the result 



of a commercial contract executed by ti* 
firm, is a claim of a commercial nature with- 
in the meaning of Art. 2260, par. 4, C- C**fei 
is subject to the prescription of five years - 
McRae v* Macfarlane, in Review, Johnson* 
Ch, J., Taschereau, Tail, J J., June 27, 1691. 

Procedure — ConHnnanee of tmt in name oj 
curator to abandonment 
Hdd: — That the permission to exercise 
the actions of a debtor or of the mass of Lis 
creditor* is a judicial authorisation which is 
required in the interest of the mass of the 
creditors of a debtor who has abandoned 
his property for their benefit, and not in the 
interest of the adverse party. The latter 
cannot ask that the proceedings adopted 
without such authorization be rejected, hnt 
only that the proceedings be stayed until the 
proper authorization has been obtained, or for 
a sufficient time to enable the curator to apply 
for it — Chisholm v. QoMery, Wurtele, J., Nor. 
12, 1H89* 



Rights of Indiant, how determined — Minor*— 
Appointment of tutor. 
Hdd :— 1. That the rights of Indians are 

regulated and determined by the Indian Act, 
(R.S.C. Ch. 43), and not by the common law T 
which does not apply to them. 

2. That a tutor to an Indian minor, should 
be appointed through the ministry of the 
Superintendent General of Indian affairs, aa 
indicated in said Act (9ec* 20 r Sub- Sec I), 
and such tutorship conferred by the protho- 
notary, in the ordinary way, is of no effect- 
Two h ia ta v. Tori utttert, Tascbereaa, J., April 
14, 1391, 



SUPREME COURT OF NEWFOUND- 
LAND. 

International law — prerogative o? cbows 
—act of state— personal bjbbpqsbabilot 
of agent of crown. 

[Concluded, from p. 303,] 

So much for the principles of international 
as distinguished from constitutional and mu- 
nicipal law. With regard to the form of the 
instrument, it appears to me to be a matter 
of indifference so long as the terms are dear 
and sufficiently expressed ; and that its con- 
struction would be determined simply by the 
principles which govern other contracts. It 
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has been suggested that the exercise of the 
prerogative in possessions enjoying respon- 
sible (or constitutional) government is of a 
more limited character than it would be in 
the mother-country, but where the objects of 
its application correspond, there can be no 
doubt, in my opinion, that the sovereign 
authority in the colonies is the same as it is 
in Great Britain, where in truth ' responsible 
government' is more amply and absolutely 
enjoyed than it is in the colonies themselves. 
1 There can be no doubt the Queen's prero- 
gative is as extensive, valid and effectual in 
New South Wales as in this county of Middle- 
sex/ observed Vice-Chancellor Bacon {In re 
Batemaris Trusts, 42 Law J. Rep. 554). For 
the defendant it is, as I have said, contended 
that the fact of a modus vivendi having been 
concluded is sufficient without reference to 
the specific treaties or any provisions of the 
treaties upon which it is said to be founded, 
that the modus was in itself a treaty, and 
that the sovereign possesses absolute power 
to enter into an international agreement of 
this kind so as to bind the entire commu- 
nity and every individual subject's right ; 
that Parliamentary impeachment is the 
only mode in which its propriety can be 
called in question, and that, if the defend- 
ant had failed to fulfil the duty cast upon 
him by the State, the nation would have 
been held responsible by the other contract- 
ing Power for his want of action ; that as the 
terms upon which peace is made are in the 
absolute discretion of the sovereign, so the 
right to enter into an agreement to maintain 
peace and prevent war is equally so. Counsel 
for the defendant, after citing severaj text 
authorities upon international law, and refer- 
ring to many decided cases, say that they 
rely particularly for the position they assume 
upon Buron v. Denman, 2 Exch. 157 ; Conway 
v. Gray, 10 East, T. R. 536 ; and Rustomjee v. 
Reginam, 2 Q. B. Div. 74. The first named 
of these cases was one in which the plaintiff 
(a Spaniard) sought to recover from the de- 
fendant, a British naval commander, dam- 
ages for taking possession of a barracoon 
belonging to the plaintiff, and carrying away 
and liberating his slaves. The defendant 
had instructions to suppress the slave trade, 
but the authority of which, without further 



instructions, he would have been possessed 
under the terms of the treaty with Spain 
would have extended only to the stopping of 
ships on the high seas. The action of the 
defendant was, however, confirmed and rati- 
fied by the English Government, and it was 
held that this subsequent ratification was 
equal to a prior command, and that the de- 
fendant was not amenable in a British Court 
of justice at the suit of the plaintiff, because 
the act of the defendant, whether originally 
authorised or afterwards ratified, was 'an 
act of State ' In the second of the cases cited 
.(Comvay v. Gray), in which the plaintiff, al- 
though a British subject, sued under a policy 
of insurance for the benefit of a foreigner, it 
was held that a foreigner insuring in England 
a ship or goods is not entitled to abandon 
upon an embargo laid on the property in the 
ports of his own country, as his assent is vir- 
tually implied to every act of his own Govern- 
ment ; in other words, that a foreigner could 
not recover from a British subject in an 
English Court damages arising out of an act 
of the plaintiff's own Government In this 
case Lord Ellenborough, C.J., in the course 
of his judgment, referring with approval to 
Tonteng v. Hubbard, 3 B. & P. 291, says : 
'The Court was of opinion that, if that had 
not been the case of a Swede against a British 
subject, the plaintiff would have been entitled 
to recover, but as the embargo was produced 
by the acts of the Swedish Government, it 
was in effect the plaintiff's own act that the 
vessel was detained.' I cannot see how either 
of these cases makes for the defendant against 
the principle that there can be no 'act of 
State,' so as to supersede or exclude the oper- 
ation of the municipal law in the case of 
subjects of the same State. But for the defen- 
dant still another case was cited, which, it 
was maintained, distinctly (if for the first 
time) introduced a different rule. This was 
the case of Rustomjee v. Reginam, which was a 
proceeding by petition of right in which it was 
sought to make the Crown responsible as an 
agent or trustee for the suppliant as one of a 
class in respect of money paid, under a treaty 
of peace between the Queen of England and 
the Emperor of China towards the discharge 
of debts due to British subjects from certain 
Chinese merchants, and it was held that the 
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act of the Crown in rejecting the claim of the 
plaintiff was not a subject of inquiry in a 
British Court Lord Coleridge, in delivering 
the judgment of the Court, said : ' The mak- 
ing of peace and the making of war, as they 
are the undoubted, so they are, perhaps, the 
highest, acts of the prerogative of the Crown. 
The terms on which peace is made are in the 
absolute discretion of the sovereign. The 
Queen might or might not, as she thought 
fit, have insisted on this money being paid 
her. She acted throughout the making of 
the treaty and in relation to each and every 
of its stipulations in her sovereign character, 
and by her own inherent authority ; and, as 
in making the treaty, so in performing the 
treaty, she is beyond the control of municipal 
law, and her acts are not to be examined in 
her own Courts. It is a treaty between her- 
self as sovereign and the Emperor of China 
as sovereign, and though he might complain 
of the infraction, if infraction there were, of 
its provisions her subjects cannot It seems 
clear to us that in all that relates to the mak- 
ing and performance of a treaty with another 
sovereign the Crown is not, and cannot be, 
an agent for any subject whatever.' In citing 
this case in support of the defendant's posi- 
tion his counsel mainly rely upon the passage, 
' As in making the treaty, so in performing 
the treaty, she (the Queen) is beyond the 
control of municipal law, and her acts are 
not to be examined in her own Courts. 9 
This language has never been quoted by 
jurists, nor cited by judges as possessing the 
meaning contended for on behalf of the defen- 
dant The case is one in which the Queen 
herself was sued, and the ruling upon this 
point amounts simply to this, that the sover- 
eign is not liable to be called to account by 
her subject for the manner of fulfilling the 
terms of a treaty in a matter which is only 
capable of being called in question by the 
other high contracting party. In the action 
now under consideration the sovereign is not 
the defendant; the question is one, not of 
the mode of fulfilling a treaty, but it relates 
to that which is in its very nature a tempo- 
rary expedient during the existence of which 
the fulfilment of a treaty or treaties is sus- 
pended, something done in the meantime for 
the convenience of the Queen's Government, 



and the cause of complaint is one arising 
within the jurisdiction of Her Majesty's 
Courts, in which both the parties to the 
action are her subjects. I have no doubt 
that, where the terms of a treaty are such 
that the property of the subject within the 
territory of his State is affected by them, any 
contests between subjects of the Crown as to 
their lawful or unlawful execution is cognis- 
able by the municipal Courts, and that ' the 
meaning of treaties and of all measures for 
their execution is to be ascertained by the 
same rules of construction and course of 
reasoning which we apply to the interpreta- 
tion of private contracts.' This is not one of 
those cases to which the maxim ' Inter anna 
silent leges ' applies. There may be, I admit, 
a territorial cession of public property in time 
of peace, although such is not the case here 
—the territory is British and its internal ad- 
ministration remains untouched ; but, even 
in the case of transfer of territory from one 
State to another, the status of the inhabitants 
with regard to their real property would, I 
imagine, remain as before in the absence of 
stipulations to the contrary. It is possible to 
understand the existence of treaties the pro- 
visions of which might in certain events and 
under certain conditions be actively employ- 
ed to control or qualify rights of property, but 
which in other events and under other con- 
ditions would leave those rights to their 
ordinary operation ; but this would be a mat- 
ter of construction, and such treaties would 
have to be administered as occasion might 
require according to their legal interpretation 
and the legal means of enforcing their provi- 
sions. No mere subsequent agreement in the 
nature of a modus vivmdi in time of peace 
could, without Parliamentary sanction, modi- 
fy such rights of property as between subject 
and subject to a greater extent than that for 
which the antecedent treaty or a prior statute 
made provision. In this action of Baird v. 
Walker, no such case is presented to us for 
adjudication. We are not invited at present 
to decide upon the construction of treaties or 
the lawful means for their enforcement; we 
are only asked by the defendant to say that 
the alleged authority of the Crown contains 
in itself a sufficient defence to force the plain- 
tiff out of Court Under the pleadings and 
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all the circumstances, so far as it is open to 
the Court now to notice them, we most hold 
that the defence is not a sufficient answer to 
the claim. 

It may not he generally known, and I 
would here note, that this is not the first in- 
stance in which a project in the nature of a 
modus vwendi has been proposed with regard 
to the joint occupation of part of the coast by 
French and English fishermen. In Decem- 
ber, 1763, a project of an agreement was in 
view, proposed by the French ambassador, 
for the avoidance of disturbance and dispute 
between the English and French in carrying 
on the concurrent fishery. It was referred to 
the Crown law officers of the day, who were 
asked whether the Crown could legally enter 
into it, and would have power to enforce such 
regulations so far as they related to the sub- 
jects of Great Britain ; and those eminent 
authorities answered that the project con- 
tained many things contrary to the Act of 
William III., as well in respect of the king's 
subjects as to the mode of determining con- 
troversies arising there, and that the Crown 
had no power to enter into or enforce such 
regulations (Reeve, p. 120 ; Chalmer's ' Colo- 
nial Opinions,' 545). At this point I cannot 
do better than adopt the following passages 
from Brown's ' Constitutional Law ' : ' As for 
the most petty and inconsiderable trespass 
committed by his fellow-subject, so for the 
invasion of property by his sovereign does 
our law give to a suppliant, fully, freely, and 
efficiently, redress. One exception, and one 
only, to this rule occurs ; and that is, where 
the sovereign has himself personally done an 
act which injures or prejudices another, for 
the King of England can theoretically do no 
wrong. Our law thus recognises his suprem- 
acy — it has omitted to frame any mode of 
redress for that which it deems to be impos- 
sible; and yet the law, whilst holding the 
sovereign personally irresponsible for his acts, 
will virtually limit this irresponsibility by 
visiting strictly upon the ministers or agents 
of the Crown the consequences flowing from 
obedience to its command. The rule respond' 
eat superior being here inapplicable, a remedy 
may be had against the agent, and so the 
suitor shall not retire from the King's Court 
without having justice done him.' And again : 



'The civil irresponsibility of the supreme 
power for tortious?acts could not be theoretic- 
ally maintained with any show of justice if 
its agents were not personally responsible for 
them. In such cases the Government is 
morally bound to indemnify its agent, and it 
is hard on such agent where his obligations 
are not satisfied ; but the right to compensa- 
tion in the party injured is paramount to 
this consideration, that is to say, special cir- 
cumstances may render even a public servant 
personally responsible for acts bond fide done 
by him on behalf of the public, which in 
contemplation of law injuriously affect an- 
other.' In Feather v. Reginam, 6 B. & S. 296, 
Lord Chief Justice Cockburn, in delivering a 
judgment upon a petition of right, said : ' Let 
it not, however, be supposed that a subject 
sustaining a legal wrong at the hands of a 
minister of the Crown is without a remedy. 
As the sovereign cannot authorise wrong to 
be done, the authority of the Crown would 
afford no defence to an action brought for an 
illegal act committed by an officer of the 
Crown. The learned counsel for the suppliant 
rested part of his argument on the ground 
that there could be no remedy by action 
against an officer of State for an injury done 
by the authority of the Crown, but he al- 
together failed to make good that position. 
The case of Buron v. Denman, which he cited 
in support of it, only shows that where an 
act injurious to a foreigner, and which might 
otherwise afford a ground of action, is done 
by a British subject, and the act is adopted 
by the Government of this country, it be- 
comes the act of the State, and the private 
right of action becomes merged in the inter- 
national question which arises between our 
own Government and that of the foreigner. 
The decision leaves the question as to the 
right of action between subject and subject 
wholly untouched. On the other hand, the 
case of the general warrants, Money v. Leach, 
and the cases of Sutton v. Johnstone, in error, 
and Sutherland v. Murray there cited, are 
direct authorities that an action will lie for a 
tortious act, notwithstanding it may have had 
the sanction of the highest authority in the 
State. But in our opinion no authority is 
needed to establish that a servant of the 
Crown is responsible in law for a^ tortious act 
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done to a fellow-subject, though done by the 
authority of the Crown, a position which 
appears to us to rest on principles which are 
too well settled to admit of question, and 
which are alike essential to uphold the dig- 
nity of the Crown on the one hand, and the 
rights and liberties of the subject on the 
other.' 

To sum up in short terms, for general in- 
formation, our conclusion upon the issue be- 
fore us, the Court holds : That in an action of 
this description, to which the parties are 
British subjects, for a trespass committed 
within British territory, in time of peace, it 
is no sufficient answer to say, in exclusion of 
the jurisdiction of the municipal Courts, that 
the trespass was an ' act of State ' committed 
under the authority of an agreement or wio- 
dus vivendi with a foreign power. That in 
such a case, as between the Queen's subjects, 
the questions of the validity, interpretation 
and effect of all instruments and evidences 
of title and authority rest in the first place 
with the Courts of competent jurisdiction 
within which the cause of action arises. That, 
therefore, the decision upon the present issue, 
which is confined to these points, is found in 
favour of the plaintiffs in this action, with 
leave to the defendant (should it be desired) 
to amend upon payment of costs. At the bar 
we had the voluntary statement of the Attor- 
ney-General (who appeared with Mr. Kent, 
Q.C.), on the part of the defendant, to uphold 
the ' legal and constitutional rights of the 
Crown,' that, with regard to those who had 
suffered loss, there could not be the remotest 
doubt but that inquiry would be made and 
that compensation would follow. It is to be 
hoped, therefore, that it will be found unne- 
cessary to prolong the litigation in the present 
case. 

Sir J. S. Winter, Q.C., and Mr. Greene, Q. 
G, for the plaintiffs ; Mr. Kent, Q.C., and the 
Attorney-General (Sir W. V. Whiteway, Q.C) 
for the defendant 



APPEAL REGISTER— MONTREAL. 
Thursday, June 25, 1891. 

Ontario & Quebec R Co. & Curi et Marguil- 
Hers de VCEuvre & Fabrique de Sle Anne de 
Bellevue. — Confirmed, Cross & Dohertyi JJ., 
diss. 



Stanton <k Canada Atlantic R. Go— Confirm- 
med. 

Clarke & Macdonald.— Confirmed. 

Accident Insurance Co. of N. A. <fe McFee.— 
Confirmed. 

Huot & Black.— Two appeals. Reversed, 
Doherty, J. disB. 

McBean & Marshall. — Confirmed. 

Commercial Mutual Building Society & Lon- 
don <fe Glasgow Insurance Co. — Confirmed. 

Atlantic & N. W. R. Co & Bctournay.— Con- 
firmed. 

Cie Chemin de Fer a Passagers & Dufreme. 
— Reversed without costs, Doherty, J., diss. 

Flalt & Ferland, & Kent.— Confirmed. 

The dlliberi was discharged in the follow- 
ing cases : — Desjardins & Robert; Yilleneuve 
& Kent ; Magor & Kehlor ; Bank of B. N. A. 
& Stewart; Basinet & Gadoury; Canadian 
Bank of Commerce & Stevenson. 

The Court adjourned to Sept. 15. 
Tuesday, Sept. 15. 

Motions were received, and there T)eing no 
quorum the Court was adjourned to Sept 16. 
Wednesday, Sept. 16. 

There being no quorum the Court was ad- 
journed to Sept 17. 

Thursday, Sept. 17. 

The Commissions of the Hon. Alex. Lacoste 
as Chief Justice, and of the Hon. Mr. Justice 
Wurtele as assistant judge, were read. 

Mooney & Sicotte.— Motion to dismiss ap- 
peal granted for costs. 

Atlantic &N. W. R.Co.& TurcoUe.— Motion 
to dismiss appeal. C. A. V. 

Lanctot & GundlacL— Motion for rectifi- 
cation of judgment C A. V. 
Friday, Sept 18. 

An address of congratulation to the Hon. 
Chief Justice was presented by the Bar of 
Montreal. 

Atlantic & N. W. R. Co & TurcoUe.— Motion 
to dismiss appeal granted for costs. 

O'Connor & Inglti.— Motion for leave to 
appeal from interlocutory judgment &AV. 

Corporation of Verdun <fe Protestant Hospi- 
tal for the Insane.— Heard on appeal from 
judgment of Loranger, J., Superior Court, 
Montreal, Oct 15, 1890.— C. A. V. 
Saturday, Sept. 19. 

Lanctot <& GundlacL — Motion for rectifi- 
cation of judgment dismissed. 
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Stephen* & Gttfeapii.-'-Part heard, on appeal 
from judgment of Superior Court, Montreal, 
Tait, J.i June 8, 1889. 

Monday, Sept 21. 

Stephens de Gillespie.— Hearing concluded, 
C. A. V. 

La Banque de St. Hyacinthe de Gilmour.— 
Part beard on appeal from judgment of 
Superior Court, Montreal, Jette\ J. Nov. 2, 
1889. 

Tuesday, Sept. 22. 

Anglo-Continental Guano Works de Emerald 
Phosphate Co. — Heard on appeal from judg- 
ment of 8uperior Court, district of Ottawa, 
Malhiot, J., June 3, 1891.— C. A. V. 

Robidoux de Bruce,— Motion for leave to 
appeal. C A. V. 

Webster de Walters et al.— Appellant ordered 
to deposit $12 stamps on inscription in ap- 
peal. 

Baa.net de Gadoury. — Re-hearing. C. A. V. 
Wednesday, Sept. 23. 

Major de Mackay.—He&rd on appeal from 
judgment of Superior Court, district of 
Ottawa, Jan. 25, 1885.— Appeal dismissed. 

McNaughton de Exchange Bank.— Heard on 
appeal from judgment of Superior Court, 
district of Ottawa, Malhiot, J., Jan. 10, 1890. 
— C. A. V. 

Walbank de Protestant Hospital for the In- 
sane.— Part heard on appeal from judgment 
of Superior Court, district of Montreal, Tait, 
J., Dec 4, 1889. 

Thursday, Sept. 24. 

O'Connor de Inglis.— Leave to appeal from 
interlocutory judgment granted. 

Accident Insurance Co. de McFee.— Motion 
for leave to appeal to Privy Council. C. A. V. 

Brown de Leclcre. — Motion to be relieved 
from security. C. A. V. 

Williams de Murphy.— -Motion for leave to 
appeal. C. A. V. 

Shallow de Banque cPHochelaga.— Motion 
for leave to appeal. C. A. V. 

Stanton de Canada Atlantic R. Co.— Motion 
for leave to appeal to Privy Council granted. 

Dufresne ds Prefontaine.— Motion for option 
of attorneys. C. A. V. 

Banque St. Hyacinthe de Gilmour.— Bearing 
concluded. C. A. V. 

Walbank de Protestant Hospital for the In- 
wra— Hearing resumed and continued. 



Friday, Sept. 25. 

Dufresne de Prefontaine.— Motion granted. 

Browne de Leclere. — Motion to be relieved 
from security dismissed. 

McVey de McVey.— Motion for leave to ap- 
peal from interlocutory judgment. C. A. V. 

Walbank de Protestant Hospital.— Hearing 
concluded. C A. V. 

Webster dc Walters.— Part heard on appeal 
from judgment of the Superior Court, dis- 
trict of Ottawa, Malhiot, J. Sept 4, 1891. 
Saturday, Sept. 26. 

Williams de Murphy.— -Motion for leave to 
appeal granted. 

McVey de McVey.— Motion for leave to 
appeal granted. 

Corporation of Village of Verdun de Protes- 
tant Hospital — Confirmed. 

Stepftens de Gillespie. —Reformed. Costs 
against appellant from date of tender. 

Banque St Hyacinthe de Gilmour.— Confir- 
med. 

Legault Dcslauriers de Boileau.— Motion for 
dismissal of appeal granted for costs. 

Accident Insurance Co.yde 3/c.Fee.— Motion 
for leave to appeal to Privy Council granted. 

Glasgow de London Insurance Co. de Ledaire. 
— Reversed, Cimon, J , diss. 

Dubois de Corporation of St. Rose. — Confir- 
med. 

Hathaway de Chaplin.— Confirmed, Cimon, 
J., diss. 

Connecticut Fire Insurance Co. de Kavanagh. 
—Confirmed. Motion for leave to appeal to 
Privy Council granted. 

Berthiaume de Cie. de la Minerve. — Settled 
out of Court. 

Webster de Walters et al— Hearing conclud- 
ed. 

The Court adjourned to Nov. 16. 



INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, Oct. 17. • 
Judicial Abandonments. 
Francois Caron, mill owner, St. Irenee, Oct. 14 
Edward C. Dumaresq, dry goods merchant, Montreal, 
Oct. 12. 

Leonard & frere, boot and shoe dealers, Montreal, 
Oct. 9. 
Cleophas St. Jean* baker, Montreal, Oct. 8. 
Frs. Tnrcotte. shoemaker, Quebec, OeU 13. 
Antoine 0. Verrault, insurance broker, Montreal, 
Oct. 7. 
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Curator* appointed* 

He L, J. G- Arehambault, grocer, Montreal.— T. 
Gauthier> Montreal* curator, Oct. 13. 

Re Boaohard k Breton, dry goods mere han ts. St. 
Boeh da Quebec— W, Matte, Quebec, curator, Oct* 13. 

Re. Benjamin fioudreault, trader, L'An^e St. Jean,— 
H. A. Bedard, Quebec, curator, Oct. 12. 

Re Theodora Charpontier (Charpentier <fc Porchcron) 
—Kent A Turcotte, Montreal Joint curator, Oct. 15. 

#<? Francois Xavier Desrocher s f jeweller, partnh of 
St, Jean den Ch ail I cm*.— A, Gaumond, parish of St- 
Jean dee C bail Ions, provisional guardian, Oct, S» 

JBl L. Drouin £ fr£re> Quebec— D. Area in], Quebec 
curator* Oct. 13. 

Re G. B, Fabre Sc fib.— J. M. Marcotte, Montreal, 
curator, Oct. 14. 

Re Elie Lacbance, trader, St. Praxede de Beaucs- 
—II. A. Eeclard, Quebec, curator, Oot, 14, 

Re Jean Letounieux.— J. M. Maroottc, Montreal, 
curator, Oct. 10. 

Re John Shaver.— C. Desinarteau, Montreal, curator, 
Oct. U. 

/?e David Williamson, Grenvlllc,— J. N. Pulton, 
Montreal i curator, Oct. 14. 

Dividend*. 
Re Ephrem Cinq-Mare* Montreal.— First dividend, 
payable Nov. 4, D. Heath, Montreal, curator. 

Re J. R. E. D'Anjou, Rimnuski.— First and final 
dividend, payable Oct. 2d. —11. A, Bedard, Quebec, 
curator. 

Re Lyman IT. Deriek, Noyau.— First and final divi- 
dend, payable Nov. H, J, MeD. Haina, Montreal* 
curator. 

Re Louis Giroux.-, First and final dividend, payable 
Oct. 27, C. Desmarteau, Montreal, curator* 

/?eJ.B- Hutching *t Co., Montreal.— First and final 
dividend, payable Oct. 22, Joseph R. Fair, Montreal, 
curator. 

Re So re I Boot k Shoe Co., SoreL— First dividend, 
payable Oat- 30, A. A. Taillon and A. Turcotte, Sorel, 
joint liquidators 

iS^jmraivm a* to projwrty. 

Adeline Savigny vs. Anteine Leraieui, baker* Thet- 
ford mines, Oct. 12. 

Court Term* alteretL 

District of Joli*tte.— Court of Queen's Bench, crimi- 
nal term, to be held 15th June and 15th December. 
Superior Court, to be held on first Monday and the 
four following days of January, February, March. 
April, May, June, September, October, November and 
December. Circuit Court for District of Joliette to be 
held on Wedneed-iy, Thursday and Friday of the week 
following the holding of the Superior Court, Circuit 
Court for county of I/Assomption to be held in the 
town of ITAssomption, 1st and 2nd March. June. Sep- 
tember and November, and Sfftb and 2Mh December. 
Circuit Court for county of Montcalm to be held at 
village of Ste. Julienne, 3rd and 4th March, June, 
September and December. 



GENERAL NOTES. 



Cat ano Doo,— The following is the headnote in a 
Scotch case;™'* The defender seeing a cat running past 
in a public street, culled to a dog beside him to * seize 



it/ The dot accordingly gave chose to catch the eat, 
and in so doing knocked down and injured a child. 
Heid t that the defender, in setting a dog to chaw a cat 
through the street, acted negligently and without da* 
care for passers-by, and was liable in damages,** 

Inshranctk oi Ma Si" rj scripts.— A warning has bean 
issued by the incorporated Society of Authors in Eng- 
land that a quire stock of books, if it should be des- 
troyed by fire either at a printer's or a publisher'?. ;-. 
in the great majority of cases, practically 1o#t to the 
author if he should not have sold it out and oat. In 
hardly any agreement, as pointed oat, is provision 
made for insurance of this stock, aud without insur- 
ance or negligence on the port of either publisher an-J 
printer the author must bear the whole loss of fire. 
.Miiou*cript, it w as alleged, could not be injured at all. 
no fire office being willing to undertake the risk. This 
allegation does not secm< however, quite correct, as an 
author states that he iniured a manuscript in a cer- 
tain company, paying 2*. 6df. per cent, on the value, 
and this insurance covered the risk at the author'? ova 
houfe. at the publisher's, and at the printer's. As 
Authors' Manuscript and Literary Insurance Companr 
might prove a useful boon to authors. — Laic Jummai 

Slvoi :ur Action AuinraT an M. P.— An extiaordr 
nary case was beard by Judge Baylsy in the Westmins- 
ter County Court on Aug. 13, in which the plain u£ 
a Mr. T raven*, of 6 Sid mouth Street, St. Pancrax. 
which is within the parliamentary division of Sou;: 
St. Pin eras, sued Sir Julian Goldsmid, M. P., fer 
damages for refusing to present a petition la the 
House of Commons. Sir Julian Goldsmid was repre- 
sented by his private secretary. — The plaint iff, in open- 
ing his case, Mi id he ha d searched, but without succew, 
to find a case like the present, which, he jubmiit.-: 
was a novel one He then referred to Lord Farn- 
Ijo rough's book upon House of Commons practice and 
Smith's Leading Cases. He had a grievance, and the 
only way ho could bring the matter forward wis by 
petition to the House of Commons, and on June 19 he 
sent a petition to Sir Julian Goldsmid, which was 
returned to him by one of the clerks of the House, 
staling that, as the petition reflected upon the charac- 
ter of a judge, it could not be received. He submitted 
that Sir Julian Goldstnid should have followed the 
matter up and not been put off by a clerk like that. 
A few days after that he lent Sir Julian Goldsmid 
another petition, which he returned and refused to 
present. The law did not allow any action against a 
judge, and the only remedy was that which Parliament 
could take. The second petition had the last para- 
graph fitmok out.— His Honor; It is equally objection- 
able.— The plaintiff: It is the duty of a member of 
Parliament to bring the matter forward if a petition 
fails. Continuing, he said he brought an action against 
Lord H slier for slander in the course of a ease, an-i 
that was on! ered to bo struck out, as no judge could be 
sued* How could he question the conduct of a judge 
when the only course open to him was by petitioning 
Parliament, and that coarse was denied him on the 
ground that he wm assailing the conduct of the 
judge ?— After some further discussion, judgment wis 
given for the defendant. ^Law Journal, 
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Vol XIV. OCTOBER 10, 1891. No. 41. 

THE GRAND JURY SYSTEM IN 
CANADA. 

The following circular was addressed by 
the Minister of Justice to judges and others 
in Canada : — 

"Department of Justice, Ottawa, 29 Oct. 
1890. "Sir,— The question of the expediency 
of abolishing the functions of grand juries in 
relation to the administration of criminal 
justice has on several occasions been brought 
to the attention of parliament, and intima- 
tions have from time to time been made to 
the government by municipal bodies, judges 
and others interested in criminal jurispru- 
dence, that the abolition would be in the 
public interest 

It is my intention to lay before parliament 
in the near future a bill codifying the crimi- 
nal law of Canada, both as regards substan- 
tive law and procedure. Before submitting it» 
however, I would be very glad to be favour- 
ed with your views upon the question above 
mentioned. 

I have taken the liberty of addressing this 
circular to all the judges in Canada who are 
charged with judicial functions in criminal 
matters as well as to the attorney general of 
each province." 

The replies from the province of Quebec, 
which in the main are strongly in favor of 
the retention of the system, are as follows :— 

CHIEF JUSTICE JOHNSON. 

I have no difficulty in saying at once, that 
where there is a system of paid, profession- 
ally trained and competent police magis- 
trates, the abolition of grand juries appears 
to me desirable, as respects ordinary felonies 
and misdemeanors; but I doubt whether in 
cases of a more or less political complexion 
such as seditious libels— the intervention of 
an entirely independent body could cease 
without impairing the confidence of the 
people in the impartiality of the admin- 
istration of the law. 

I do not know, and am not called upon to 
give any opinion upon what might be pro- 



posed as a substitute for the grand jury ; 
but if I may assume it to be the complaint 
and information after examination of the 
accused, as now practised in Montreal, I 
should feel satisfied if the system were re- 
stricted to the cities, and within the limit 
of non-political cases. 

It occurs to me, however, that even in such 
cases, the substitution of the police magis- 
trate for the grand jury beyond the limits of 
the cities would be undesirable, if not wholly 
impracticable} as the power of the federal 
parliament to regulate criminal procedure 
could not extend to the appointment of local 
magistrates, and those offices would there- 
fore certainly be held by partizans, to the 
great danger and detriment of justice aa well 
in public opinion as in its actual administra- 
tion which is already beset with great diffi- 
culty and expense arising from the two 
languages in use in the province. 
mb. justice jettA. 

Although the judges of the superior court, 
in the province of Quebec, have criminal 
jurisdiction, the law (Sec 2452, 2453, R.S.Q.) 
enacts that in the cities of Montreal and 
Quebec, when a judge of the court of Queen's 
bench is present and able to sit, the superior 
court judges are not bound to attend to that 
duty. In consequence of this disposition, I 
have neve/ been called to sit in criminal 
cases, and therefore I do not feel warranted 
in offering any opinion on the question sub- 
mitted. 

MB. JUSTICE PEQLLETIER. 

In my opinion, the grand jury is, in our 
districts, a great protection for the repose of 
the individual and a guarantee for peace 
among neighbours. I do not hesitate to de- 
clare that without the grand jury many vexa- 
tious suits would be instituted, especially in 
matters which would touch more or less 
closely political partizanship. To my own 
knowledge many frivolous accusations have 
been stopped by the grand jury. It is true 
that the keeping up of this body is costly ; 
but until another institution is substituted 
for it,— some mode of preliminary trial which 
offers the same guarantees for the security 
of the person as for the property of Her 
Majesty's subjects,— it would be dangerous, 
in my opinion, to abolish it. 
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MB. JUSTICE WUBXBLB. 

If in all the judicial districts of Quebec, we 
had able judges of the sessions and district 
magistrates, each as Messrs. Desnoyers and 
Dugas in Montreal, Mr. Rioux in Sherbrooke 
and Mr. St Julien in Aylmer, and that the 
law required all cases to be referred to them 
for committal for trial, then I think that 
grand juries might be abolished in this pro- 
vince, but without such a safeguard I do not 
believe that their abolition would be in the 
public interest 

MB. JUSTICE PAGNUBLO. 

The inconveniences resulting from the 
system of grand juries are manifold, and the 
manner it is enforced adds to its inherent 
defects. Jurors lack that practical knowledge 
which a trained judicial officer or a judge 
possesses for the discovery of crimes, they 
are liable to surprises, and their feelings will 
. often be appealed to and abused ; in political, 
religious and racial trials, a condemnation is 
often next to impossible against a partisan, 
a co-religionist or a countryman, and crimi- 
nals escape. 

The one good feature of this system con- 
sists in this, that it gives to the accused as 
judges not adversaries or hardened officials 
exercising a daily routine business, but per- 
sons interested in his fate by a community of 
interest and of social position. 

It is for this reason that juries are as a 
rule, found fault with, as giving criminals 
too many chances to escape; but it is of 
very rare occurrence that they be suspected 
of condemning innocent persons. 

These considerations are true of petit as 
well as grand juries, but the secret and ex- 
parte proceedings before grand juries add 
considerably to the inconveniences of the 
jury system, especially where the standard 
of the jurors is low as it is in this province. 

My impression is that cases are not suffi- 
ciently considered by grand jurors, and that 
the latter are too easily approached. Chal- 
lenges being unknown and impossible, opi- 
nions are often formed before grand jurors 
meet together in their room. 

Suspicions of that kind are by themselves 
a great drawback on this mode of adminis- 
tering justice. 

One must also bear in mind that juries 



owe their existence in England to the desire 
of providing a guarantee against the undue 
influence which the then organization of 
society and of the government, and former 
abuses by persons high in authority justified 
the people to fear from permanent judges or 
officers appointed by the crown ; they were 
more of the nature of a political safeguard 
against government officials than against 
the errors to which mankind is heir. 

Jurors are nowadays no longer a bulwark 
of personal or political liberty, and they are 
generally dispensed with, in political trials, 
at times of great political agitation, but 
jurors are considered rather a safeguard 
against the indifference, negligence or parti- 
ality of officials. 

The main office of grand jurors, as I view 
it, is now to control the decision of the magis- 
trate, when a preliminary investigation has 
been held, or that of the judge or attorney 
general or his substitute when it is dispensed 
with, and to guard against prosecutions from 
motives of revenge, bias or interest 

Such a check is necessary in this country ; 
I hold very strong opinions on this head, and 
should grand jurors be abolished, a substi- 
tute for them will have to be provided. 

It is not possible to leave it to any one of 
our justices of the peace, now counted by 
hundreds in this province, to say that any 
citizen will be submitted to the trouble, 
anxiety, expense and shame of a criminal 
trial, perhaps on the most trivial pretexts, or 
to allow a man to escape trial, in the face of 
the most positive evidence, either through 
partisanship, favour or interest Both of 
these contingencies must be carefully guard- 
ed against, as equally detrimental to society 
and personal security. 

Therefore, I again ask, what substitute is 
suggested for grand juries? I am decidedly 
against officials appointed by local govern- 
ments, as they would not be above the ordi- 
nary substitutes of the attorney general, and 
it would be most unsafe to leave it in their 
hands. 

In France, five judges of the court of ap- 
peal constitute a court of enquiry or mim en 
accusation, to whom the clerk of the court 
reads all the depositions taken by the jvge 
instructeur, with the help of the substitute of 
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the procureur de la r&publique, as well as the 
answers given by the accused in his private 
examinations by the juge inttructew and 
any written defense that the accused may 
choose to offer. These judges are competent 
men, and exercise these functions alternately 
with the other members of the court of ap- 
peals. If this system, which was adopted in 
1808, as a substitute to grand juries, and 
strongly favoured by Napoleon, and which is 
now pretty universally adopted all through 
Europe, were possible here, I would favour 
its adoption with some modification as to 
details. 

A bill is now before the Quebec legislature, 
and will likely pass, for the appointment of 
additional judges in the court of queen's 
bench, in order that two judges of said court 
may be appointed by the chief justice for 
holding criminal courts in all the districts of 
the province. Perhaps the resident judge, 
who by this new law is relieved of the duty 
of holding the criminal court in his district, 
could jointly with one or two of the judges 
of adjoining districts, constitute a court 
of enquiry and exercise hereafter the func- 
tions of grand juries, or some other mode 
equally reliable and safe could be devised 
out of the actual organization of our courts, 
such, for instance, as despatching two or 
three of the county judges in the Montreal 
division, and two or three in the Quebec 
division, to discharge the same duties for a 
year, etc This I leave to you, sir, to say. 
Were all the judges of the superior court re- 
siding in three or four cities or towns, under 
the direction of our two chief justices, this 
idea might be more readily carried out than 
by the judges scattered all through the pro- 
vince as they are now. 

A change of this importance deserves 
great consideration. Would the advantage 
derived from the new system be sufficient to 
justify its substitution to the old one ? As it 
would have to be applied to all or nearly all 
the provinces, the difficulties to enforce the 
idea may yet be increased. 

Not presuming to solve the problem, and 
apologizing for the length of this communi- 
cation, I remain, &c 

ME. JUBTICB BBOOKS. 

I have always considered the duties 



of the grand jury as most important, and 
that unless and until a most thorough and rad- 
ical change in our system of administering the 
criminal law is made, the grand jury system 
should be retained not only in the interest 
of persons accused of crime, but of the public* 

While our justices of the peace, as must 
necessarily be the case in anew country like 
this, are men who are not and who cannot 
be supposed to be skilled in the law, who 
have not in the great majority of cases even 
the benefit of a liberal education, and who 
have not the means of obtaining the services 
of any efficient or skilled clerks to aid them 
in the performance of their duties, it is ex- 
ceedingly unsafe to place in their hands as a 
rule the po* er of deciding if a person charged 
before them with a crime should be placed 
in the dock to take his trial at a higher 
criminal court. 

I have known in my experience of thirty 
years in criminal matters many cases where 
persons have been bound over to take their 
trial for alleged offences, particularly in mat- 
ters involving questions of civil rights, 
against whom under the instruction from 
the judge presiding over the criminal court 
or on advice being sought from the represen- 
tative of the attorney general, the grand jury 
have returned "no bills," which if returned 
as true bills into court would have placed in- 
nocent men upon their trial to their disgrace 
in the eye of the public, with great expense 
to the country and to no purpose. 

On the other hand I have very seldom 
known of bills thrown out by the grand jury 
when there was ground for returning true 
bills. 

The expense to the country of the grand 
jury not being very considerable it adds to 
the dignity and importance of the criminal 
court 

They have from the presiding judge an ex- 
position of the criminal law defining their 
duties and functions which ought to be in- 
structive and of value. 

The members of the grand jury, some of 
whom are usually justices of the peace, are 
instructed in their duties as such; and in 
cases which are to be brought before them 
involving questions of any difficulty they 
have the benefit of instruction from the court 
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or advice from the crown counsel, which en- 
ables them in the public interest to decide 
either to find true bills or to reject bills laid 
before them, when trials would be fruitless 
and the persons accused should not be put to 
the disgrace of public trial. 

In case of errors on their part in throwing 
out bills they can always be renewed before 
another court, and I have never yet seen 
any gross case of failure of justice by the er- 
roneous judgment of the grand jury in reject- 
ing bills laid before them. 

I consider the grand jury system essential 
to the proper administration of criminal 
justice in the country. They have a right to 
present all matters which are connected 
with the administration of criminal law and 
they frequently avail themselves of that 
right, thus being an official medium of com- 
munication between the people and the ex- 
ecutive in such matters, and I know of no 
other system which could be adopted which 
would enable us safely to dispense with 
their services, certainly not the substitution 
of any officer or officers, who, however skill- 
ed in legal matters, would take their place in 
deciding as to what persons should be put 
upon their trial for alleged criminal offences. 

I look upon the functions of the grand 
jurors, who are supposed to be chosen from 
amongst the more intelligent men of the 
community, as most Important and most 
useful, and believe that an institution which 
has worked satisfactorily for so many years 
should be retained. I know of no system 
which would work so satisfactorily, certainly 
not that of the Procureur du Roi and Juge 
oVinstruction, existing in France where the 
absence of a grand jury, jury d'accumtion, has 
been so strongly felt and deplored and the 
evils of their system so forcibly pointed out 
by so many able French jurists. 

I know of no system so effective as ours for 
the prevention of useless trials or which 
affords at the same time such safeguards 
for the innocent accused, and protection for 
society against the guilty. 

JUDGE TH88IER. 

In answer to your circular respecting the 
abolition of the grand jury, I must say, in 
my opinion, that it is better not to abolish it. 
Without entering upon long dissertations 



upon this subject, I will confine myself to 
saying:— That from my experience, there 
has been to my knowledge, no just cause for 
complaint against the working of the grand 
jury, at least, in the province of Quebec. 
That the grand jury is a guarantee of inde- 
pendence and impartiality, especially in & 
country like our own where a difference of 
origins and religions exists. Because the 
grand jury has the advantage of educating 
the people, and of making men from the 
highest class of citizens better understand 
the importance of a good administration of 
justice, by making them take part in its ad* 
ministration, and by bringing together these 
citizens taken from various localities of the 
judicial district Because in making the 
grand jury to disappear, it will be necessary 
to put in its place a new piece of machinery, 
and those persons who will be entrusted 
with these new duties will be much more ex- 
posed to suspicion and unfriendly criticism 
than was the grand jury. 

JUDGE TASCHBREAU. 

As far as the large centres, such as Mont- 
real, Quebec, &c, are concerned, I see no 
difficulty to be apprehended as a result of the 
abolition of the grarid jury, the crown being 
always, as a rule, well represented, and the 
preliminary investigations being properly 
conducted. In several . districts, however, 
the same guarantees are far from existing, 
and the abolition of the grand jury would 
leave a blank which parliament would 
perhaps fill with a great deal of difficulty. 
However, this can be overcome with a proper 
system of preliminary examinations, under 
the responsibility and supervision of officials 
ad hoc. 

As to the institution of grand juries in 
itself, it seems to me an evident failure, at 
least in this province. 

MB. JUSTICE GASAULT. 

I have the honour to state that I believe 
the finding by grand jury a very important 
protection against unfounded accusation 
and prosecution. 

Political rancour runs, at times, so high, 
and the conduct of the criminal business of 
the crown may be confided to such inexperi- 
enced, or irresponsible, or even unscrupulous 
men that I would not recommend the dis- 
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pen8ation of a procedure which may save 
innocent persons from the ignominy of stand- 
ing at the bar on a trial for felony or of be- 
ing subjected to a criminal prosecution for a 
misdemeanor. 

I will, moreover, beg leave to add that 
grand juries and their reports are not, in 
my opinion, without benefit to themselves 
and utility to the public, and that the dis- 
charge of their duties generally tends to in- 
struct and elevate characters by the honour 
which is found in being so importantly mix- 
ed with the administration of justice. 

JUDGE TELLIER. 

I have the honour to inform you that an 
experience of more than a quarter of a cen- 
tury, gained as much when acting as deputy 
clerk and crown attorney, as when a justice 
of the court of queen's bench, lead me to the 
holding of an opinion favourable to its pre- 
servation. The action of the grand jury may 
be useless in many cases, but in general it 
bears good fruit and renders undeniable 
service. 

The criminal law is an instrument which 
is used often to secure other ends than that 
of the repression of crime and the protection 
of society ; and for its application it is impor- 
tant that justice should be surrounded by all 
the elements fitted to make it equitable and 
efficient The institution of the grand jury, 
owing to the number, the selection and the 
qualification of its members, offers all desir- 
able guarantees. 

The grand jurors, selected from the most 
prominent men of the district, and coming 
from various localities, are obliged to ex- 
amine and declare on the faith of their oath, 
if there is sufficient cause for placing on his 
trial the prisoner, in order that he may be 
able to answer the charges brought against 
him. Each judgment being for these oc- 
casional judges a grave and solemn action, 
which reckons for something in their life, 
they bring to its preparation all their atten- 
tion, naturally, and all the caution they are 
capable of. The manner of their selection, 
their independence of authority, and the 
temporary character of their duties, make 
excellent judges of them. 

Their participation in judicial proceedings 
is adapted to inspire confidence in the public 



and respect for justice, and to produce a salu- 
tary effect upon society. The cause for its 
existence makes itself felt especially in a 
country like ours where the criminal law is 
made by the federal power and is carried in- 
to effect by the provincial power. If I add 
to these few remarks the fact that the grand 
jury costs to the public treasury but a trifle, 
namely : the small cost for the summons of 
the men who compose it, I will say to you, 
"Sir, let us keep this tribunal" Such is 
my opinion, and I respectfully submit it to 
you. 

JUDGE) MATH1EU. 

When a preliminary examination has 
taken place, and the justice of the peace or 
the police magistrate has found that there is 
matter for trial, I do not see why the same 
question is submitted for the determination 
again of the grand jury, for the report of the 
grand jury is equivalent to the declaration 
that there is or is not matter sufficient to 
bring to trial. 

It is true that one can bring a bill of indict- 
ment before the grand jury, before holding a 
preliminary examination, but in this case, 
one might supplement the indictment before 
the grand jury by declaring that, whenever 
there is no preliminary examination, the 
trial of the prisoner cannot be gone on with 
without the permission of the court being 
obtained. 

I think that the preliminary examination, 
and, in default of such, the authorization of 
the court, is a sufficient protection for the 
accused person, and with these provisions 
one cannot be subject to vexatious trials in 
law. I ought further to remark that this 
preliminary examination, and one held in 
secret before the grand jury, is subject to 
many inconveniences, and the right of pre- 
senting indictments to the grand jury is often 
abused,— whose good faith persons have 
often abused by allowing them to become 
acquainted with only enough to give the ap- 
pearance of truth to the charge. Often the 
grand jury itself abuses the right it possesses 
to make representations, and its remarks do 
not always bear the stamp of wisdom. I am, 
then, of opinion that the grand jury mifeht 
be abolished, after placing in the law, as I 
have stated, a safeguard such as I have in- 
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dicated, or something similar, to prevent 
vexatious trials at law. 

MR. JUSTICE CROSS. 

I am disposed to give my advice strongly 
against the abolition of grand juries, not -for 
any new reasons or anything that I could 
add to what has been recognized for ages as 
to the institution being one highly venerat- 
ed, it being a bulwark of liberty, a safeguard 
apainst oppression and a highly prized consti- 
tutional channel for the denunciation of 
abuses. Its composition inspires confidence, 
and its mistakes are for the most part easily 
remedied. It assures to the accused the 
same justice he might be called upon himself 
to deal out to bis peers if acting as a grand 
juror. Like other human institutions, it has 
defects, among others, it is expensive and 
t cumbrous and its conclusions are not always 
satisfactory ; probably on that account it is 
too readily condemned by many who do not 
think deeply of its value as a whole, not re- 
flecting that it is easier to pull down and de- 
stroy than it is to build up and restore. It is 
fair to enquire of these, what better substi- 
tute they would suggest to replace it. Were 
presentations made at the instance of a 
public officer only, his responsibility would 
be great, he would run the risk of becoming 
very unpopular and of incurring the hatred 
of the friends of every one denounced to the 
public tribunals. The presentations would 
naturally take the leaning of the temper of 
the accuser ; if mildly disposed they might 
be weak, if severe the reverse, but this, if an 
evil at all, would be the least of evils. In 
the possession of a fixed or permanent power 
it is the tendency of the human mind to be- 
come arbitrary. In the hands of an unscrup- 
ulous official how readily might not such 
power become an instrument of tyranny 
and oppression which could be used to screen 
guilty favourites and with harshness to those 
who might have incurred his displeasure* 
Imagine the case of the executive power of 
the government desiring to harass its politi- 
cal opponents ; no better machinery could be 
devised for the purpose than to invest their 
agents with the powers of a grand jury ; in 
such a case the safeguard of the institution is 
invaluable. 
I do not deny that the system may be 



susceptible of improvement, but I think 
those having the power would do well to re- 
flect carefully before decreeing the abolition 
of the institution. 

JUDGE CIMON. 

It would be very extraordinary if the secu- 
lar institution of grand juries did not meet 
with, especially in modern times when there 
is every tendency towards innovation, critics 
who would pray for its abolition. 

I do not believe that the grand jurors are 
reproached with bringing useless or ill-found- 
ed charges ; this is so much in their favour. 
The reproaches come rather from a contrary 
cause, that is to say, that the grand jurors 
favour the prisoners. I admit that I have 
seen sometimes, but rarely, grand jurors al- 
lowing themselves to be easily approached 
by the friends of the accused persons, and in 
consequence I have known them returning 
indictments as not true when the proof of 
guilt was doubtful. I saw, during the course 
of my practice as a lawyer, very near rela- 
tives of the prisoners form part of the grand 
jury ; I have even seen the father of the 
accused on the grand jury deliberating on 
the fate of his son. It need not be stated 
that the indictment in this case was return- 
ed as not a true bill. But let us not forget 
that in all these cases the evil is remediable. 
For the fact that the grand jury have return- 
ed the indictment as not a true bill, does not 
discharge the offender, and one can always 
submit anew the charge to other grand juries, 
and the crown may, if the course is preferable 
to attain the ends of justice, even obtain a 
change of venue. And it is evident that it is 
very certain that the crown, in these rare and 
extreme cases, will always conclude by 
obtaining a true bill if the evidence demands 
it 

So it happens that the reproaches cast 
upon this institution, although they may be 
serious, only are deserved in cases of great 
rarity, and do not entail an irreparable evil 
And if provisions of law were adopted for 
better defining the causes for challenge of 
the grand jurors, and an effective procedure 
was laid down for this purpose, there would 
be avoided for the future anything to give 
cause to these unusual reproaches. 

Now, if as a counterpoise to these unusual 
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reproaches, we place the services rendered 
by the grand juries, it seems to me that we 
cannot hesitate lor a moment as to the main- 
tenance of this institution. Whatever may 
be said of them they serve still, at the present 
time, to protect the honour and liberty of the 
subject against the crown. How many trivial 
charges having no foundation are rejected by 
the grand juries ? It is not the crown which 
would have protected the citizen against 
these charges, seeing that they are the re- 
presentatives of the crown who bring them 
before the grand jurors. If the latter had 
not been in existence, they would have been 
laid immediately before the petty jurors. It 
is a matter of fact that a criminal trial is al- 
ways dangerous, even though the prisoner be 
innocent 

I can say that at each criminal term at 
which I have presided, in the various rural 
districts, I was always fortunate in being 
able to reckon upon the assistance of the 
grand jurors,and it was with satisfaction that 
I saw them, at each of these terms, return as 
not true the indictments which were brought 
before them. ' 

Doubtless grand juries have committed 
errors, as every human institution has and 
will do ; but they are probably less numer- 
ous than those of the petty juries, notwith- 
standing that the latter are more under the 
control and in the light of the court 

It would be with the most profound regret 
that I should see the institution of the grand 
jury abolished. I think that the people of 
the province of Quebec are of the same 
opinion ; for, recently, by the unanimous vote 
of their representatives in the legislature of 
Quebec, there was voted to each grand jury- 
man an indemnity, who formerly was oblig- 
ed to give his services for nothing. This is 
far from endeavouring to reduce the expendi- 
ture caused by this institution. It is in high 
favour. It is an institution springing from 
the people, and it seems to me that they 
cling closely to it Let us make the system 
perfect, but I do not think that it ought to be 
abolished. 

MR. JUBTXCB GILL. 

I would entirely approve of a measure to 
that effect, provided of course some modifica- 
tion of the preliminary examination as ac- 



tually practised before the justices of the 
peace be made, those justices not being as a 
rule in the rural districts of this province 
sufficiently educated and so free from pre- 
judice as to always fulfil properly the office. 
I would go further and abolish the trial by 
jury in a number of cases, viz., in all the 
offences which may now be tried before 
a police magistrate; that is, I would deprive 
in such cases the accused of his right of option 
which he now has of being tried by a jury or 
by the magistrate. 

MR. JUSTICE CHARLAND. 

I have the honour to submit respectfully 
that I see no inconvenience in abolishing the 
functions of grand juries in districts where 
preliminary investigation can be made by 
competent magistrates. 

MR. JUSTICE BOURGEOIS. 

I confess that my views upon that question 
are not much settled. < 

I have found occasionally that the func- 
tions of the grand juries were useless and 
that their secrecy led to treacherous prosecu- 
tions and gross injustice. 

In the rural districts of this province pre- 
liminary inquiries are often made by unskil- 
led or prejudiced justices ; in such cases, or 
where there has been no preliminary inquiry 
at all, the functions of the grand juries afford 
a kind of protection against oppressive and 
unjust prosecutions. 

If the institution of the grand jury were 
abolished, I think the statute ought to pro- 
vide that nobody is to be arraigned or put 
on his trial before petty juries, unless a pre- 
liminary investigation has been made in bis 
presence, by a competent officer. 

The codification of our criminal laws as 
suggested by the circular is very desirable. 

MR. JUSTICE ANDREWS. 

In my opinion it is inexpedient to abolish 
the functions of grand juries in relation to 
the administration of criminal justice. So 
far as I am aware, the chief if not only 
reasons usually given for such abolition are : 
the extra expense to the public and incon- 
venience to individuals, which would be 
thereby saved. 

I think that both are at least counter- 
balanced by the benefit accruing to the indi- 
vidual jurors and to the community at large, 
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through the education in matters connected 
with the administration of justice imparted 
to the jurors by the charge of the judge, and 
acquired by them during their consideration 
of the cases brought before them. This 
makes them, and other members of the com- 
munity coming in contact with them, better 
fitted to worthily enjoy the benefits of free 
institutions. I think that the more directly 
the people are made to take their part, and 
to feel that they have their part, in the ad- 
ministration of justice, the more likely they 
will be to respect and obey the law. 

I think this the more important in the 
province of Quebec, where so very few civil 
suits are tried by juries. 

I think, also, the knowledge that the grand 

jury can make public presentment to the 

courts denouncing neglects of duty, abuses 

and wrongs, exercises a salutary restrain- 

* ing influence of importance. 

A further reason of great weight with me 
against the abolition is that aB grand juries 
have in the past stood in England between 
the oppressor and his intended victim, so it 
is far from impopsible, or even improbable, 
that in this province they may not in the 
future be similarly useful. 

I think it quite conceivable that in times 
of political excitement, with the power that 
the crown has by means of challenges with- 
out assigning cause to secure a petit jury of 
a particular political complexion, the grand 
jury might be the main safeguard against 
oppression and injustice. 

If not out of place I may add that eminent 
writers in France deplore the present non-ex- 
istence of the grand jury in that country — 
among them Bgrenger and Oudot, cited by 
Forsyth in his " History of Trial by Jury." 
pp. 351 and 352. 

The demand for abolition alluded to by 
you in your circular may perhaps in part be 
accounted for by the fact that persons fond 
of change are prone to look only at the ad- 
vantages they expect therefrom, and wait till 
they obtain it to discover the evils it 
occasions. 

MR. JUSTICE LABUE. 

I have the honour to state that in my ex- 
perience, particularly in the district of Rim- 
ousik, the grand jurors are too much expos- 



ed to outside influences. Besides* the sum- 
moning of the grand jurors is very expensive 
and out of proportion with the services ren- 
dered by them. 

I am, therefore> of opinion that the aboli- 
tion of grand juries would be desirable and 
in the public interest 

MB, JUSTICE LORAKGEB. 

In my opinion, the abolition of the func- 
tions of the grand juries in relation to the 
administration of criminal justice, would be 
in the public interest My experience when 
attorney general as well as that which I have 
acquired at the bar and in the exercise of 
my judicial functions, has convinced me 
that this institution could be replaced with 
advantage by a proper system of prelimi- 
nary investigations coupled with the appoint- 
ment of permanent crown prosecutors. 

MB. JUSTICE LYNCH. 

My experience as a judge is of too short 
duration to permit of my expressing any 
opinion in that capacity ; that while at the 
bar I never saw anything in this district 
which would warrant the conclusion that the 
utility of the grand jury system had ceased. 
I know of nothing which would satisfactorily 
replace it; and I believe its abolishment 
would be a fatal mistake. Time and intelli- 
gence have somewhat improved the institu- 
tion ; and the public have come to respect it 
and to regard it as a necessary part of the 
criminal justice machinery. Possibly the 
manner of composing it might be improved, 
so that its membership would be made up of 
the more intelligent part of the community. 



GENERAL NOTES. 

Shorthand Statistics.— Mr. Isaac Pitman has com- 
piled statistics on the extent to which his system of 
shorthand is taught inEngland,and the returns thisyear 
show a striking increase oyer those of last year. Dar- 
ing 18S9 there were 44,730 students under olass instruc- 
tion in Pitman's shorthand; in 1890 this number in- 
creased to 55,558, who were divided among 1,520 col- 
leges, schools, public institutions, classes, io. These 
figures by no means represent all who art learning 
phonography throughout the country. They do not 
include private students, who form the greatest pro- 
portion of those who take up the study. The statistics 
show an increase in every respect, but no single item 
shows a more striking or a more rapid growth than 
that which consists of statistics with reference to the 
teaching of phonography in the Board schools. The 
returns received last year showed that in the Board 
schools in London and the provinces the study had 
been taken up by 3.397 boys and 146 girls. The returns 
this year show 8,143 boys and 1,793 girls under instruc- 
tion. These figures indicate what an impetus the 
study of phonography has received sinoe the addition of 
shorthand to the Education Code as a * specific subject.' 
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The case of Coffin v. Qu&nn, ante, p. 306, is, 
we believe, the first occasion on which a de- 
cision in the Magdalen Islands has appeared 
in the reports. These Islands, owing to their 
peculiar position, form a Circuit by them- 
selves. The Court,which sits twice a year,has 
jurisdiction over civil causes whatever may 
be the amount There is no local bar, the 
population of the Islands being only about 
five thousand. The pleadings in all cases 
are oral. There is regular connection with 
this territory but once a week, and the Judge 
who goes there to hold the Court is obliged 
to remain until the steamer returns from 
Pictou in the following week. 



In CConnell v. East Tennessee, V. & G. Ry. 
Co., it was held by the Supreme Court of 
Georgia, May 27, 1891, that when a railway 
company erects an embankment for its track 
along the margin of a river, the accumulated 
waters of which, in times of flood, had pre- 
viously escaped on that side, it being lower 
than the other, but which thereafter, and 
because of the embankment, overflowed the 
opposite side more than it had done before, 
and thus injured land there situate, the 
owner has a right of action against the com- 
pany ; or if, by the erection of such embank- 
ment, the river was deflected from its natural 
course, or deposits were made therein so as 
to raise its bottom, and from either of these 
causes such land was injured by the river 
when swollen, a recovery may be had for the 
damages thereby occasioned. Reference was 
made by the Court to the English case of 
Rex v. Commissioners, etc., of Pagham, 8 Barn. 
& C. 366, in which it was held that an owner 
of land on the seashore could erect works to 
protect his land from encroachments by the 
sea, without liability for damage inflicted on 
his neighbor. The sea was called a " com- 
mon enemy, 19 against which each might for- 
tify at will. But this doctrine was held not 
to apply to a case like that of Rex v. Trafford, 
I Barn. & Adol 874. In the case last cited 



it appeared that a canal had been built by 
authority of Parliament, and carried across 
a river and the adjoining valley by means of 
an aqueduct and an embankment^containing 
several arches. A brook fell into the river 
above its point of intersection with the 
canal. In times of flood the water, which 
was penned back into the brook, overflowed 
its banks, and was carried by the natural 
level of the country through the arches into 
the river, doing much mischief to the lands 
over which it passed. The aqueduct was 
sufficiently wide for the passage of the river 
at all times but those of high flood. The oc- 
cupiers of the injured lands adjoining the 
river and brook, for the protection thereof, 
erected banks (called "fenders") so as to 
prevent the flood-water from escaping, con- 
sequently the water, in time of flood, came 
down in so large a body against the aqueduct 
and canal as to endanger them and obstruct 
the navigation. The fenders were not unne- 
cessarily high, and without them many hun- 
dred acres of land would be exposed to inun- 
dation. It was held that the defendants were 
not justified, under these circumstances, in 
altering for their own benefit the course in 
which the flood-water had been accustomed 
to run; that there was no difference in this 
respect between flood-water and an ordinary 
stream ; that an action would have lain at 
the suit of an individual, and consequently 
that an indictment lay where the act affected 
the public. The conviction was accordingly 
sustained. Tenterden, C. J., observed : " It 
has long been established that the ordinary 
course of water cannot be lawfully changed 
or obstructed for the benefit of one class of 
persons, to the injury of another. Unless 
therefore a sound distinction can be made 
between the ordinary course of water flowing 
in a bouuded channel at all usual seasons, 
and the extraordinary course which its su- 
perabundant quantity has been accustomed 
to take at particular seasons, the creation 
and continuance of these fenders cannot be 
justified." 

A point of some interest as to the suffi- 
ciency of notices was decided by the English 
Court of Appeal in Mercantile Investment and 
General Trust Co. v. International Company of 



330 



THE LEGAL NEWS. 



Mexico. By the trust deed notice of a meet* 
ing of debenture-holders had to be given u at 
least fourteen days before the date at which 
the meeting was to be held." Notice was 
given by newspaper advertisement on Sep- 
tember 23 for a meeting on October 8, and 
there are fourteen clear days between these 
dates. It was, however, contended that no- 
tice by advertisement was not sufficient, and 
that if it was sufficient " the notice, though 
advertised on September 23, ought not to be 
held to have been given on that day, as it 
probably could not, or would not, reach the 
debenture-holders for some time afterwards." 
Some support was given to these arguments 
by the fact that three days before the meet- 
ing circulars were sent out to all debenture- 
holders whose addresses were known. The 
Court of Appeal rejected both contentions. 
They held that notice by advertisement was 
the ordinary course of business in such cases. 
They held, also, that the rule that notice is 
not good until it is received was inapplicable 
in the circumstances ; otherwise, as the de- 
benture-holders might be scattered all over 
the world, it would be impracticable to fix 
beforehand when any meeting could be held, 
and the limit of fourteen days would be ren- 
dered nugatory. 



QUEEN'S BENCH DIVISION. 

London, Nov. 5, 1890. 

Chitty et aL v. Bookman et al. (26 L. J. 
N. C. 26.) 

Partnership— Transfer of Business — Payment 
of Annual Sum out of Profits to Trans- 
feror—Liability of Transferor for Debts 
of Firm. 

Appeal from the Tunbridge Wells County 
Court. 

The facts were shortly these : The defen- 
dant, Robert Boorman, was the owner of a 
business at Tunbridge Wells. Being desirous 
of relieving himself of the management of it, 
he entered into a deed with his two sons, by 
which he transferred the business to them, 
and the sons agreed to carry it on and to 
pay their father a sum of £100 a year out of 
the profits. There was no evidence that the 



aona gave any consideration for the transfer, 
and there waa no assignment of the stock-in- 
trade. The business was to be carried on 
under the name of ' Boorman Brothers.' The 
defendant, Robert Boorman, was at all time? 
to have access to the books, etc, and if at 
any time he was not satisfied with the way 
in which the business was carried on he was 
to be at liberty to retake possession of it. 
The sons carried on the business for several 
years under the deed, and during that tims 
ordered goods of the plaintiff and others for 
the purposes of the business. The defendant, 
Robert Boorman, not being satisfied with the 
way in which the business was carried on. 
retook possession of it under the provisions 
of the deed. The plaintiffs thereupon brought 
an action for the price of the goods they had 
supplied to the firm, claiming to make him 
liable as a partner. The County Court judge 
held that no partnership existed. The 
plaintiffs appealed. 

Henn Collin*, Q.CL, and Gore, for the plain- 
tiffs, argued that the father continued the 
real owner of the business* or, at least ■ 
partner in it, and that he was, therefore, 
liable. 

Clarke Williams, for the defendant, con- 
tended that the business had, by the deed, 
been absolutely transferred to the sons of 
Robert Boorman, and that he thereupon 
ceased to be a partner. 

Hawkins, J., was of opinion that the ap- 
peal must be allowed, and judgment enteral 
for the plaintffs. The sons paid no consid- 
eration for the transfer of the business, and 
it was merely passed over to them in order 
that they might carry it on, the father re- 
taining a right to a share of the profits. 
No property really passed by the deed from 
the father to the sons. The clause by which 
the father waa at all times to have access to 
the books, accounts, etc., was utterly opposed 
to the view that the business had been abso- 
lutely handed over to the sons. Moreover, 
the provision giving the father the power to 
retake possession of the business would de- 
prive the creditors of toe firm of all security 
unless he were held to be a partner. The 
arrangement clearly constituted a partner- 
ship, and the father was, therefore, liable. 

Stephen, J., was of the same opinion. 
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QUEEN'S BENCH DIVISION. 

London, Feb. 5, 1891. 

In re Griffith et al. 

Solicitor— Refusal to Charge for Services ren- 
. dered to CKent— Power of (hurt to Order 
Delivery of Bill of Cb«to— 6 & 7 Vict c 
73, *. 37, 

Appeal from chambers. 

Messrs. Griffith, Eggar & Griffith, a .firm 
of solicitors, had conducted some proceedings 
in the Divorce Court on behalf of certain 
clients. The solicitors alleged that there was 
a verbal agreement that they should receive 
a sum of £1,000 for their services. After 
they had been employed a short time, the 
clients paid them £500 on account of expen- 
ses. Upon the termination of the proceed- 
ings, about two years later, the solicitors 
applied for the balance of £500. The clients 
demanded a bill of costs, with items, denying 
that they had ever entered into any agree- 
ment to pay £1,000. The solicitors thereupon 
refused to deliver a bill, paid the £500 they 
had received on account into the clients' 
bank, and wrote a letter refusing to make 
any charge for their services. The clients 
then applied for an order under 6 & 7 Vict 
c. 73, s. 37, that the solicitors should deliver 
a bill of costs; but the master, on reading 
the letter of the solicitors repudiating all 
claim in respect of costs, refused to make the 
order. Pollock, B., affirmed the master's 
decision. The clients appealed. 

The Coubt (Wills, J., and Wjluamb, J.) 
were of opinion that the decision appealed 
from was correct; section 37 of 6 & 7 Vict 
c 73 had no application ' except in cases 
where there was a 'party chargeable,' and, 
after the solicitors' letter refusing to make 
any claim for costs, it was clear that the 
clients were not 'chargeable.' There was, 
therefore, no jurisdiction to make the order 
asked for, though the case might have been 
different if any misconduct had been im- 
puted to the solicitors, by reason of the in- 
herent power possessed by the Court over its 
officers. 

Appeal dismissed. 



JUDICIAL SALARIES. 

In the Senate, Sept 24, Hon. Mr. Dickey 
rose to " call the attention of the House to 
the inadequacy of certain judicial salaries in 
the Superior Courts of the Dominion ; and to 
enquire whether it is the intention of the 
Government to propose a remedy for the ex- 
isting state of things ? » He said : In calling 
attention to the insufficiency of the judges' 
salaries throughout the superior and higher 
courts of the Dominion, I wish to say that I 
do it on my own mere motion, and not on 
the suggestion of anyone. I have no per- 
sonal interest in the matter beyond that 
which attaches to any member of this House 
who is interested in having an efficient ad- 
ministration of justice. Hon. gentlemen will 
all agree with me, I think, that this end will 
not be attained unless by an adequate and 
independent judiciary. The scale of salaries 
attached to those high offices was arranged 
shortly after Confederation, and I may say, 
speaking generally, without going into parti- 
culars, for I do not propose to quote figures, 
that the scale was made upon a basis of the 
salaries in the two larger provinces, being 
about $1,000 above those of the smaller pro- 
vinces. I do not stand up here to contend 
for a hard-and-fast uniformity in a matter of 
this kind, because the circumstances of the 
various provinces are somewhat different; 
yet, as the jurisdiction of the different courts 
is co-ordinate, I think some regard should be 
paid to this in any readjustment of salaries. 
A short time ago we had an hon. gentleman 
of this Senate called to a high position in 
Quebec. He was an ornament to this House, 
as I am quite sure he will be an ornament to 
the ermine that he wears. It has leaked out, 
and I presume it is correct, that his hesita- 
tion for a time in accepting that high posi- 
tion arose entirely upon the question of the 
insufficiency of the salary attached to the 
office and necessary to the maintenance of 
the high position which he occupies* That, 
I am prepared to say, is not a solitary in- 
stance. I am not standing here as an ad- 
vocate of high salaries. I merely call the 
attention of the Government and the House 
to the position of this matter, and in connec- 
tion with the fact that those salaries were 
arranged nearly a quarter of a century ago. 
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Daring that period, which has been the life 
of the nation to which we belong, we have 
seen throughout very large increases, begin- 
ning with the indemnity of the members of 
Parliament, and increases in salaries of Min- 
isters, and increases in the salaries of almost 

• every public officer down to the bottom, and 
yet the salaries of judges have remained 
stationary. Nor can it be said that the wants 
of those judges and the purposes for which 
salaries have been given have been lessened 
during that period. On the contrary, I think 

• we must all admit that not only have the 
exigencies of their position been greater, but 
their salaries have remained in a position 
which scarcely enables them to maintain the 
social position which they occupy, much less 
meet the increased cost of living. My hon. 
friend, who will answer this question, whom 
we have all gladly welcomed as the leader of 
this Government! will hardly wish to see the 
American system introduced into this coun- 
try. I am quite sure he would shrink from 
the idea of any judge being obliged to descend 
from the bench into the forensic arena in 
order to obtain a living for himself and 
family. I do not wish to make any sugges- 
tions, and I trust that in the few observations 
that I have made I have not imported any- 
thing into the question of. a controversial 
character. 

Hon. Mr. Kaulbach — This is not exactly in 
the nature of a question, and therefore I think 
I am in order in making a few remarks on 
the subject. I quite agree with my hon. 
friend in all that he has said, as to the neces- 
sity for the effective administration of justice, 
of gentlemen occupying such high positions 
being paid suitable salaries. I also appre- 
ciate the skilful manner in which he has 
brought this question before the House and 
the Government. It involves a money vote, 
and the hon. gentleman has put his question 
in such a manner that it is not open to ob- 
jection on that score. I am sorry that he 
has confined his remarks to the judges of the 
Superior Courts. The inadequacy of salary 
of which he complains is not confined to those 
judges, but extends also to the County Court 
judges. There is a remarkable instance of 
the kind in Halifax. Hon. gentlemen know 
that the judge of the County Court of Halifax 



is a man of the highest standing, learned in 
the law, and having most important duties to 
perform. The public have confidence in his 
judgments. The amount of work that he does 
exceeds that of a Superior Court judge, and, 
in fact, is larger than the work done by all 
the other County Court judges in the province. 
He has a social position as high as that of 
any judge of the Superior Court, and the cases 
which come before him require as great know- 
ledge of law and judicial capacity as those 
which come before the highest courts. I 
brought this matter before the Minister of 
Justice some years ago, and he saw the injus- 
tice that was done to that gentleman, but be 
felt that he could not very well take an isol- 
ated case. He promised that some time in 
the future— in the not far future— the whole 
question of the judges' salaries would be con- 
sidered, and he thought that this was a case 
that was worthy the consideration of Parlia- 
ment I hope, therefore, that the Government 
will specially consider this case to which I 
have referred. Something must be done to 
remedy the injustice which has been done so 
long to the County Court judge at Halifax. 

Hon. Mr. Scott— I am very glad that the 
hon. gentleman from Nova Scotia has brought 
up this subject, although it is one that has 
been from time to time brought before the 
notice of Parliament in another place during 
the last ten years. Speaking more particu- 
larly of the Province of Ontario, with which 
I am familiar, I do not hesitate to say that 
the judges of the higher courts are very much 
underpaid. The hon. gentleman expressed 
the hope that we would not have to adopt the 
American system. There is one feature of 
that system that I approve of— that is, the 
remuneration of the judges. The salaries 
paid to judges of the New York courts are at 
least twice as large as those paid to judges of 
the High Court of Justice or the Court of 
Appeals in Ontario. I do not think in any 
part of the world judges perform more work 
or are more painstaking than in the Province 
of Ontario, and it is quite probable, so far as 
my observations go, that the remark would 
equally apply to the other provinces ; but I 
am familiar with the judges of Ontario, and 
I think we do not show the high appreciation 
in which those judges ought to be held in the 
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compensation that we offer them for their 
services. We boast of our judiciary, and 
claim that it is at least abreast 6f that of any 
country in the world — we think it is, perhaps, 
a little more than abreast, because the judges 
of Canada stand in a category peculiar to 
themselves. They are recognized wherever 
they are known as men of integrity, of pains- 
taking habits and great capacity, and cer- 
tainly they are deserving of much larger 
compensation than they receive. It is a 
matter of fact now that it is impossible, when 
vacancies arise, to select men in the first rank 
of the profession. It is important that such 
men should be chosen, men who are familiar 
with the events of the day, because the cha- 
racter of the business that is now before the 
courts differs greatly from that which came 
before the courts some years ago. The cases 
are becoming more intricate and complicated, 
much larger sums are involved, and more 
important matters come up than had to be 
dealt with in the early history of this coun- 
try, but the salaries have not kept pace with 
the character of the business. It is a very 
great mistake in any community to underpay 
or undervalue the services of the judges. 
They are the most important men in the 
community. They are the men who decide 
all our disputes of the highest character, cases 
involving hundreds of thousands of dollars. 
It is left to them, and it is a matter of the 
highest consequence, when vacancies occur, 
that men in the first rank of the profession, 
who are in the swim of the business of the 
country, should be selected to fill them. I 
will not mention names, but a dozen names 
must occur to anyone familiar with the pro- 
fession, especially in the two larger provinces 
of Ontario and Quebec, of gentlemen who 
would not accept a position on the bench with 
the salaries attached to them at present I 
have in my mind's eye a gentleman who has 
been frequently offered the highest position 
on the bench, but he says : "No; my income 
is three times larger than the salary ; why 
should I present my services to the country ? 
I can make fifteen to twenty thousand dollars 
a year and not work as hard as the judges 
do." I know several men in the profession 
in Ontario who can make that amount, and 
who, if asked to take a seat on the bench, i 



would refuse to sacrifice themselves for the 
benefit of the country. On the other side of 
the line it is different I was not aware that 
this question was coming up to-day. I have 
not, therefore, prepared myself with the 
figures; but anyone who will refer to the 
statistics of the United States will find that 
the salaries paid the judges there are more 
than double the salaries paid to judges in 
Ontario and Quebec. We are proud of our 
judges, and we should compensate them. The 
cost of living has increased of late years ; the 
cost of keeping up a social state has grown 
of late years, and this country would be 
warranted in paying the judiciary higher 
salaries. From time to time the subject has 
been brought up elsewhere, and governments 
have promised to consider it As far as I 
can gather, the difficulty seems to be in ad- 
justing between the several provinces, be- 
cause it is felt that the business in some of 
the provinces is very much greater than in 
other provinces. It does not seem fair ; the 
bench expected it and were entitled to look 
for it I hope the Premier will see his way 
to adjusting this question. 

Hon. Mr. Allan — I should like to add a 
few words to what has been said on this sub- 
ject I am quite sure that I express the 
opinion, not merely of the members of the 
profession in Ontario, but of very large num- 
bers of laymen, who think that the present 
salaries of judges of the Superior Courts are 
altogether inadequate. My hon. friend here 
has spoken of the necessity of the judges 
keeping up a certain social state befitting 
their position, but it would be aa absurdity 
for them to attempt any tiling of the kind. In 
the present condition of things, I know, and 
I think I can speak with some degree of cer- 
tainty on the matter, that the great majority 
of our judges, unless they have private 
means, would find it impossible to entertain 
or show that hospitality befitting their posi- 
tion. Besides, everyone knows that in the 
last few years the cost of living has greatly 
increased and is out of all proportion to what 
it was when compared with the salaries of 
judges 25 years ago. I can confirm also what 
has been said by the hon. member from 
Ottawa, and it is a fact of which we in Ontario 
are all perfectly aware, that many gentlemen 
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of high standing in the profession, who would 
certainly have been placed on the bench if 
they won Id have accepted judicial appoint- 
ments, have declined, simply because they 
felt that they would be making enormous 
sacrifices if they did so, I do not think there 
is any position that a man could till wbere 
it is so essentially important that his mind 
should be free from any worry or anxiety on 
pecuniary subject*. I think a judge ought to 
have such a salary paid to him that he can 
feel that he can give his whole attention to 
the duties of his office, without being perpe- 
tually worried by financial considerations or 
as to how he can possibly go on from day to 
day meeting the requirements of a large 
family, or how that family shall be provided 
fur after his death* Certainly, if there is any 
class of men deserving of the greatest consi- 
deration, and whom it is our interest in every 
way to place in such a position that they can 
fill their duties without distraction, it is the 
judges of the land. I know a strong feeling 
has existed on this subject for a long time in 
Ontario, and we have frequently been told 
that some step would he taken to remedy this 
state of things ; but session after session has 
passed without anything being done, and I 
heartily re-echo the wish expressed by my 
hon. friend from Ottawa, that the Premier 
will see hie way to do something towards 
what might almost be called remedying an 
injustice which the judges of the Superior 
Courts have laboured under, 

Hon. Mr. Power— I concur very much in 
what has been said by the hon, gentleman 
who preceded me. I think it is very essen- 
tial that this question should be settled in 
some way. This matter of the arrangement 
of the judges' salaries has been before the 
country and before Parliament for many 
years, and it keeps the minds of the judges in 
an uncomfortable state of suspense, and pos- 
sibly they at times are thinking of an increase 
of salary when they should be thinking of 
something more important to litigants. I 
trust that the Government at the next 
session— it is too much to hope that they 
will be able to do anything this session 
— will see that the question is settled. We 
have at the head of the Government a gentle- 
man who is as well qualified as any other 



gentleman in the country to decide what the 

salaries of judges should be, and we have at 
the head of the Department of Justice and 
leading the House of Commons a gentleman 
who has been on the bench himself, and win ■ 
knows from experience whether or not the 
present salaries are sufficient Going from 
the general principle to a particular case, I 
wish to express" my concurrence in what has 
been said by the bom gentleman from Lunen- 
burg with respect to the county judge of Hali* 
fax. The hon. gentleman has not exagger- 
ated the amount of work done by that judge 
nor the difficulties of his position, and it has 
always seemed to me to be an anomaly tha: 
the county judge of St John, N.B V , should 
receive as county judge $600 more than the 
county judge of Halifax, who does at least at 
much work, and the late county judge of 
St John was, in addition, in receipt of $300 a 
year as judge of the Vice- Admiralty Courts 
I do not know whether the successor of the 
late judge Watters will also be judge of the 
Vice- Admiralty Court, but I presume the 
Government intend to pay the successor of 
judge Watters $3,000— the same sum as that 
gentleman received. Then the judge of Sk 
John receives a much larger salary than the 
judge of Halifax, The same is true of some 
important centres in Ontario- Leaving out 
of consideration the many years that Judge 
Johnston has been receiving a very inade- 
quate salary, he should now be receiving 
$3,000 a year, and I hope that if a reconstruc- 
tion of the salaries does take place at ao 
early date, the Government will not overlook 
the case of Judge Johnston* Then, with re- 
gard to the principle upon which the salaries 
of judges should be re-adjusted, I regret to 
say that my own views on the subject are 
not altogether in harmony with the views of 
other gentlemen who come from the smaller 
provinces- My view is that the country 
should pay the judges such salaries as will 
secure for the bench the best talent in the 
provinces* I do not say that we should pay 
salaries that will be equivalent to the sums 
made by the very first lawyers in Toronto 
ami Montreal, because hon. gentlemen will 
see by the language used by the horn gentle- 
man from Ottawa that some of the«e gentle- 
men are making from $15,000 to $20,000 a 
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ye&r. I do not think the country can pay 
those amounts, but we can get first-class men 
for salaries much less than those, and a good 
many of those gentlemen who are in receipt 
of large incomes from their practice would be 
willing to accept smaller sums when appointed 
to the bench. I think that is the true prin- 
ciple, that the Government should pay such 
salaries as will procure the best talent in the 
province. If that principle is adopted, the 
salaries in the smaller provinces will be less 
than the salaries in the larger provinces. In 
the larger provinces, and in the cities of 
Montreal and Quebec, the judges would need 
to be paid larger salaries than the judges in 
the lower provinces. I do not mean to say 
that the salaries of the judges in the lower 
provinces might not be added to with justice 
and fairness. As one member from the 
lower provinces, I would not be disposed to 
urge that the judges from Nova Scotia, for 
instance, should be paid the same salaries as 
the judges from Ontario. We go into the 
market, as it were, and pay market value for 
the article we are getting, and the best talent 
in Nova Scotia can be obtained at a more 
reasonable figure than the best talent in On- 
tario, or the best talent in Montreal. 

Hon. Mr. Wark.— The discussion seems to 
run on the ground that it is always the first- 
class men that find their way to the bench. 
It is over forty years since we got responsible 
government, and whatever benefit it has been 
in other respects, it certainly has not placed 
the best men at the bar on the bench. The 
men who reach the bench are generally suc- 
cessful politicians. That is the general rule, 
and very often the best men at the bar re- 
main at the bar, while men not equal to them 
find their way to the bench. So far as New 
Brunswick is concerned, the salaries of our 
puisne judges were only $2,400 at Confedera- 
tion. They are now paid $4,000, and we cer- 
tainly have not superior men on the bench to 
the men who sat on the bench at salaries of 
£600 a year. In those days the Chief Justice 
had £700. The salary of the Chief Justice 
now is $5,000. He is a very respectable man 
certainly, but the judges on our bench are 
not,certainly superior men to those who filled 
the office at lower salaries, nor do we expect 



the best men to reach the bench under our 
present system. 

Hon. Mr. Dever— I presume we are all in 
favour of seeing our public men properly re- 
munerated for their services. That is the 
general opinion of the people of this country 
who think on this matter; but certainly to 
some people it is a marvel that the judges are 
not satisfied with their present salaries, when 
we look back and remember that some of the 
most talented men in this country received 
salaries as judges of only £600 per annum. I 
have in my mind at present a gentleman who 
is recognized as one of the superior judges of 
this country— if not the most superior as to 
reputation. I remember distinctly when that 
gentleman was raised to the judiciary in 
New Brunswick he only received £600 per 
annum. He was known as one of the greatest 
lawyers we had, and to-day he is universally 
looked upon as one of our best judges ; and 
as far as I can learn, his salary is some $10,- 
000. 
Hon. Mr. Abbott— $5,000. 
Hon. Mr. Power— $8,000. 
Hon. Mr. Dever— He is getting $10,000, 1 
think. At all events, he is getting a very 
large salary, and I have not the slightest 
doubt he is worthy of it and much more, and 
I hope if the Government take into consider- 
ation the advancement of the salaries of 
judges that that gentleman will be considered 
according to his merit With reference to 
the judge at St John, referred to as the 
county judge, deceased within a short time, 
that gentleman had been a long time in poli- 
tics, and from the fact that he was a promi- 
nent politician in New Brunswick it was 
considered he should be raised to the 8upreme 
Court, but instead of that he was placed in 
the County Court His salary had been raised 
from time to time until it reached $3,000 per 
annum. The gentleman who succeeds him 
now is well worthy of the position, and I 
would be happy to find if the judges of other 
provinces have their salaries advanced that 
he is to be considered also. I hope the hon. 
Premier will not forget it. We must also 
consider that other people have claims in 
this respect as well as judges. It is pretty 
well understood that many of our public men 
are not properly paid— in fact, it is generally 
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felt by this Parliament that the remuneration 
should be more than it la at present It is 
well known that the coat of living in this 
country has almost doubled. 

Hon. Mr. Dickey — That answers the £600 
argument 

Hon* Mr* Dever-*Yea ; I believe that when 

the judges were appointed at JLtfUO they could 

maintain as good a position in society on that 

salary as they can to-day on $5,000. What 

the reason is I do not know, but I know the 

general opinion is that judges' salaries are too 

low, and I hope the Government will nee their 

way to make them more uniform and more 

satisfactory to public men* I have no parti eu- 

lar.interest in one judge more than another. I 

am not fortunate enough to have any relation 

for whom I speak. 1 simply speak for the 

whole judiciary, and I trust that they will be 

treated la such a manner that they can live 

comfortably, and not have reason to complain. 

as many of them do, that their salaries are 

too small. 

[Concluded in next iusue.] 



INSOLVENT NOTICES. ETL\ 
Quebec 08kial Gazette, Oct. 24. 
Jut lie £o I Aha ndotiuten fa. 
Joseph Edouard Alain. (J. E. Alain A Co.), furniture 
dealer, Quebec* Oct. 19. 
Blondeau £ Gravel, Quebec, Oct. 14. 
Joseph Benjamin Dagenaia, contractor, Montreal, 

Oat, is. 

Bery 4 Cie, traders, St. Charles tie liollechassc, 
Oct, 20. 

Dugrenier & G^gnon, trader*) township of Ely, Oct. 
12. 

J. B, Forties trader* Ste. Chtsr, Oct. 21. 

O'Farrell Gagui'f, hrickniakcr and trader, tft. Jean 
Dcsch ail Ions, OcL 19, 

Jacob Gatfne, trader* lUmouriki, Oct, 16. 

Joseph Giroux* hardware and paint merchant* 
Montreal, Oct. 17. 

Edouard Morency, lumber merchant, Quebec, Oct. 
IB. 

W- H. Larue, trader, MaUmie. Oct. 22, 

Joseph Srnith* trader, Cedar llalJ, County of 
Kimoufiki, Oct* 20. 

Curalur* Apt* tint* <L 

Re C. E, Carter, Mo ntraal,— G. H, Trigffc, Montreal, 
curator, Oct. 10. 

AV Dame Annie Meyers, iruding under the name of 
Harris & Co., La eh inc. —Kent &. TurcutLc, M unreal, 
joint curator* Oct 22. 

ftt The Chateau Bfc Louis Hotel Co.— Owen Murphy, 
Quebec, curator, Oct. U* 

Re Martin L. Connolly, Lcnnoxville.— MilJicr Jt 
Griffith* Sherbrooke, joint curator, Oct. 15. 



Re Clou tier k Cenitti, Three Rkef».—Kejst k 
Tumotte, Montreal, joint curator, Get. 21* 

Re Dumareaq & Co., Montreal.— w\ A. Caldwell. 
Montreal, curator* Oct* 19. 

lie Joseph Dorais *-C. Desmarteau, Montreal, eara- 
tor, Oct. 15. 

Re Leonard Jt frere.— C. Deamarteau, Montreal , 
curator Oct* 16. 

R* Moodie Jfe Graham* Montreal.— J. McD. limr. , 
Montreal, curator, Oct. 16. 

Re Leuile et Gustare Pu tun. brick maker*, parish of 
St. Jean Deschaillons.^A. Gaumond, Quebec, prori~ 
sional guardian, Oct. l'. J . 

Re Alfred Robinson, Montreal,— J. McD, Bain*. 
Montreal, curator, Oct. 16. 

]?*: Clftinhaa §£■ Jean.— C* Desmarteau, Montreal, 
curator, Oct. IB. 

Re. A* C. YerreaulL— C. Deamarteau. Montreal 
curator, Oct. 10. 

Dividend** 

Re. Armand Boy co.— Dividend sheet prepared ,Hetizy 
Miles, Montreal, curator. 

Re IsaTe Charbonneau,— First and final dividend, 
payable Nov, 12, C« Deamarteau, Montreal, curator* 

Re Gaspard Germain,— First dividend, payable Nor. 
6, D, Guay, Quebec, curator. 

Re Pierre Leroux.— First and final dividend, payable 
Nov, LI, C* Deimarteau* Montreal* curator. 

!;< Frank Ouellet. — First and anal di rid end, payable 
Nov. 12, C. Desmarteau, Montreal curator. 
Appointment. 

R. 0. Joron, N* P* t to foe clerfc of the Circuit Court 
for the County of Beauharnoij. 



GENERAL NOTES. 

Thk Oaths Act in Ejjqlan-o,— 'Brery person upon 
objecting to being sworn, and stating as the ground of 
his objection, either that he has no religious belief, of 
that the taking of an oath \i contrary to his religku* 
belief, shall be permitted to make his solemn affirma 
tion instead of taking: an oath , in all place* and for all 
pwpoM* where an oath is or shall be required by law/' 
So nays the Legislature in the Oaths hit, 1883 (51 k 52 
Vict., c 40K Vet it has been stated on goad authority 
that one of the coroners in the district of the adminis- 
trative county of London has refused an atheist to 
" mix among jurors." We suppose that the oompre- 
hennive generality of the enabling words has made 
them less intelligible than they would otherwise hav 
been, That they apply to jurors, whether Gammoned 
on a coroner's jury or aoy other jury* there is no 
shadow of a doubt. The admitting of atheists as jury- 
men and members of Parliament were the two mam 
reforms effected by tho Oaths Act. The Evidence Aet. 
h':A which admitted atheists as witnesses in a Court 
of Li w, did not apply to jurors, who before tho Act ef 
\m were, by 30 & 31 Vict,, e. 55, s. S, allowed to flub- 
slitutean affirmation for an oath only in eases where 
they could declare that the taking of an oath was bv 
their religion* belief unlawful— i,e., that they were 
poeaeSBad by an abundance of religious fee Uag— which 
ia a very different thing from suffering from a com- 
plete want of iL— Law Journal* 
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Vol. XIV. OCTOBER 24, 1891. * No. 43. 



COUR SUPERIEURE— DI8TRICT DE 
TERREBONNE. 

Stk. Scholastiqub, 20 octobre 1891. 
Coram Tasuherbau, J. 
M. Bebtrasd v. J. Fiuon. 
Consignation— Retention des intfr&ts duprix de 
venUSubstitution—RivocabUiti avant le 
Code—Substitution par acte d titre onireux. 
Jug£ :— lo. Lorsque la defense ne fail mention 
oVaucune offre et consignation, le dipdt fait 
par le defendeur au greffe du tribunal d'une 
somme d'argent'qui parait due parlui est 
irrigvlier et ne pent itre pris en considirar 
. turn; 
2o. U acquit eur ne pcut, sous pritexte de crainte 
d'hiction, difftrer lepaiement des interets 
du prix de vente, ces interits reprisentant 
let fruits et revenus qu'il a lui-m&mepercus ; 
il nepeut difftrer que le paiement du prix 
de rente mime ; 
So. Avant la mise en vigueur du Code Civil, une 
substitution contenue dans une donation 
entre-vifs itatt revocable par le donateur 
avec le seul concours du donataire grevi ; on 
suivait dans ce pays Us regies du droit ro- 
main d cet igard, et les ordonnances de 1731 
et 1747, qui dicritaient CirrivocabUiU d'une 
telle substitution, n'ayant pas iti enregis- 
trees dans U Bas-Canada, n'y avaient pas 
force deloi; 
4o. Une substitution ne peut itre criie par un 
acte d titre onireux, dont les charges exce- 
dent la valeur des Mens donpis. 
Le jugement suivant explique suffieam- 
ment les faita et la contestation liee en cette 
cause: 

"LaCour, etc.... 

"Attendu que le demandeur demande 
jugement contre le defendeur: la Pour la 
somme de $150, interets dus et payables le 
30 Janvier 1891 sur la somme de $2,500, ba- 
lance da prix de vente stipule dans l'acte de 
vente dn 30 Janvier 1890, passe a Ste-Therese, 
devant Mtre Germain, notaire, par lequel le 
demandeur vendit au defendeur les immeu- 



bles y decrits, le dit defendeur etant convenu 
par le dit acte de payer les dits interets an- 
nuellement a la dite date du 31 Janvier de 
chaque annee ; 2a Pour la somme de $45, 
pour prix du loyer d'un terrain loue par le 
demandeur au defendeur pour l'annee 1890, 
a Ste-Therese, le dit loyer etant du et echu 
lors de rinstitution de Taction ; 

" Attendu que le defendeur, en rgponse & 
la dite reclamation d'interets, plaide que Tun 
des terrains a lui vendus par le demandeur, 
savoir, celui en deuxieme lieu decrit dans 
l'acte de vente, n'etait pas la propriety du 
demandeur ni de son auteur, dame Justine 
Hebert dit Lecompte, mais etait, lors de la 
vente, et est encore, la propriltg exclusive 
des enfants de feu Thomas Matte et de la dite 
dame Justine Hebert dit Lecompte,son epouse, 
en vertu d'une substitution cr£ee par sieur 
Augustiu Matte, dans la donation qu'il avait 
faite du dit terrain au dit Thomas Matte, le 
5 octobre 1861 (A. Seguin, notaire) ; que la 
dite dame Justine Hebert dit Lecompte, Pau- 
teur du demandeur, n'avait qu'un droit de 
jouissance sur le dit immeuble, dont la pro- 
priete appartenait et appartient a see dits 
enfants ; que le defendeur ignorait ces faits 
lorsqu'il a achete; que les trois terrains a 
lui vendus par le demandeur ne forment 
maintenant qu'une seule propriety de cin- 
quante-cinq arpents environ, et que celui en 
question constitue une portion de terrain si 
considerable, tant pour la qualite que pour la 
quantity, que le defendeur n'aurait pas achete 
s'il eut connu le danger d'eviction auquel il 
s'exposait en acquerant le tout: que de plus 
il appert que les terrains vendus sont greves 
d'hypotheques anterieures a la vente consen- 
tie par le demandeur au defendeur: Con- 
cluant, le dit defendeur, a Pannulation du 
dit acte de vente du 30 Janvier 1890 et au 
renvoi de Paction, et subsidiairement a ce 
qull ne soit condamne a payer la dite somme 
de $150 que lorsque le demandeur aura fait 
radier les hypotheques susdites, aura found 
un titre valable au defendeur et lui aura 
fourni le cautionnement voulu par Particle 
1535 du Code Civil; et que faute par le de- 
mandeur de fournir le dit cautionnement 
dans le delai a etre fixe par la Cour, son ac- 
tion soit renvoyee avec depens ; 

11 Attendu que le dit defendeur, en rlponse 
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a la reclamation de $45 poor loyer, admet 
devoir la dite somme, mais plaide qu'il a 
deiai pour la payer jusqu'au ler avril 1891, 
soivant convention intervenue entre les par- 
ties; 

" Attendu que le demandeur rgplique aux 
dites defenses en niant toutes les allegations 
d'icelles et en alleguant: que le defendeur, 
ay ant toujours eu depuis la vente a lui con- 
sentie par le demandeur, la jouissance pai- 
sible et ayant retire les fruits et revenus des 
immeubles vendus, ne peut, pour les raisons 
allegueea dans ses defenses, se refuser au 
paiement des intents qui lui sont reclames ; 
que la substitution mentionnee dans les de- 
fenses, n'existe pas en fait, et qu'eutrelle ete 
creee, elle aurait ete r^voquee par le substi- 
tuant lui-m£me avant sa mort, ainsi que con- 
state par les actes produits (26 mars 1870, 
convention entre Augustin Matte et Thomas 
Matte; 3 aout 1880, vente par veuve Thomas 
Matte a Maurice Bertrand; 23 aout 1880, 
quittance par veuve Thomas Matte et Augus- 
tin Matte et autres a Maurice Bertrand); 
que la dite dame Justine Hubert dit Le- 
compte et le dit Maurice Bertrand auraient 
paye les dettes du substituant et les hypo- 
theques creees par lui, s'eievant a un montant 
depassant la valeur de l'immeuble pretendu 
substitue, et qu'ainsi le droit a la pretendue 
substitution se trouverait plus qu'eteint et 
absorbe; que le defendeur connaissait tous 
ces faits lore de l'acquisition qu'il a faite et 
qu'il a acquis en connaissance de cause ; que 
neanmoins le demandeur est et a toujours 
ete pret a donner au defendeur une garantie 
hypothecaire que ce dernier ne sera jamais 
trouble dans la paisible possession et jouis- 
sance de Pimmeuble en question; 

" Attendu que la contestation a ete liee sur 
les dites plaidoiries, et que durant Tinstance 
le defendeur a consigne en cour, sans amen- 
der ses defenses, sans la permission de la 
cour, et sans avis a la partie adverse, la 
somme de $45, redamee par le demandeur 
pour loyer; 

" Considerant, quant a cette reclamation 
pour loyer, que le defendeur n'a pas etabli 
en preuve la convention de delai qu'il in- 
voque, qu'au contraire il reaulte de la preuve 
que lore de Institution de Taction le dit 
loyer etait du et echu ; 



"Considerant que la consignation de de- 
niers faite durant l'instance par le defendeur 
com me ci-dessus explique, est iliegale et ne 
lui peut beneficier ; 

" Considerant, quant a la reclamation d'in- 
terets, qu'il est maintenant etabli par la 
jurisprudence que l'acqulreur ne peut, sous 
pretexte de crainte d'eviction, differer le 
paiement des interets dus sur son prix d'ac- 
quisition, ces interets representants les fruits 
et revenus qu'il a lui-meme percus, et qu'il 
n'a droit en ce cas de differer le paiement du 
prix de vente m£me. (Hogan v. Bernier, 21 
Jurist, 101 ; Parker v. Fellon, 21 Jurist, 253 ; 
McDonald v. Qoundry, 22 Jurist, 221 ; Grand 
Trunk Railway v. Carrie, 25 Jurist, 22, et 
autres causes y cities) ; 

" Considerant que la pretendue substitu- 
tion alleguee par le defendeur, ayant ete 
creee avant la mise en vigueurdu Code Civil, 
doit etre reglee par la loi qui etait en force 
avant la promulgation du dit code et qui 
permettait a celui qui avait cree, par acte de 
donation entrevifs, une substitution en fa- 
vour des enfants du donatajre, de rlvoquer 
cette substitution avec le concours de ce der- 
nier ; 

11 Considerant que les ordonnances des rois 
de France de 1731 et 1 747, relatives aux sub- 
stitutions, ont, pour la premiere foiB, deroge 
au droit romain qui permettait la revocation 
en ce cas, mais que ces ordonnances n'ont 
jamais eu force de loi dans le Bas-Canada, 
Caty v. Perrault, (16 R. L. 148), ou les dispo- 
sitions du droit romain a cet egard ont ton- 
jours ete observees jusqn'a la promulgation 
du code, comme elles l'etaient en France 
avant la date des dites ordonnances (Theve- 
notd'Essaules, su+tstitutionst Nos. 1132 a 1141 ; 
Ricard, substitution*, Traite III, ch. 4, No. 
137); 

" Considerant que le dit Augustin Matte, 
avec le concours des donatai res, a expressed 
ment reVoque, comme il en avait le droit, la 
pretendue substitution, ainsi qu'il est etabli 
par les actes allegues et produits au dossier ; 

" Considerant qu'il appert que l'acte de 
donation qui aurait cree la dite substitution 
etait un acte a titre onereux, dont les charges 
excedaient la valeur des biens donnes; qu'un 
tel acte ne pouvait donner existence a une 
substitution ni imposer a l'acquereur I'obli- 
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gation irrevocable de remettre a titre de sub- 
stitution lea biens a des tiers, une «ub- 
stitution ne pouvant fitre que la condition 
d'une liberalite et non d'une alienation one- 
reuse, (Beaulieu v. Hay ward et Letellier, oppt., 
10 Q. L.R., p. 275; 

"Considerant que le defendeur n'a pas 
etabli en preuve qu'il y ait des hypotheques 
grevant les immeubles vendus, et qu'en 
consequence il n'a aucun juste sujet de 
craindre d'etre trouble t-oit par une action 
hypothecaire, soit par une action en revendi- 
cation ; 

" Donne acte aux parties de la declaration 
du demandeur qu'il a et a toujours ete prel, 
avant d'exiger du deTendeur le paiement 
d'aucune partie du prix de vente, a lui don- 
ner une garantie hypothecaire qu'il ne sera 
point trouble dans la paisible possession et 
jouissance de l'immeuble pretendu substitue ; 

" Rejette les defenses, et condamne le de- 
fendeur a payer au demandeur la # susdite 
somme de $195, avec intergt a compter du 6 
fevrier dernier (1891), jour de l'assignation, 
et les depens, distraits, etc." 

A. PUon, avocat du demandeur. 

F. X. Thibault, avocat du defendeur. 

(J. J. B.) 



JUDICIAL SALARIES. 

[Concluded, from p. 336.1 

Hon. Mr. Almon — We are all pleased to 
seethe unanimity with which members meet 
this question of increased remuneration of 
the judges. One hon. gentleman said that 
leading members of the bar would not take 
judgeships, because they were making much 
larger sums of money by their profession, and 
could not afford to accept an appointment at 
$6,000 or $8,000 a year. But have hon. gen- 
tlemen considered the number of leading 
members of the bar that have been detained 
in Parliament for five months for a thousand 
dollars indemnity? Now, these are the men, 
as remarked by an hon. gentleman opposite, 
from whom the judges are appointed. It is not 
the leading men of the bar that are appointed ; 
they are more likely to be leading politicians. 
A judge requires to have a knowledge of law, 
of course, but he will also require to be a 
leading politician in his party. The princi- 
ple was exemplified in the time of the Mac- 



kenzie Government I appeal to my hon. 
colleague from Hab'fax to say if the three 
judges appointed at Halifax were not the 
three ad hoc judges who were appointed to 
decide some election petitions during the time 
of Mr. Mackenzie? Strange to say, they 
returned the candidates that supported the 
Government, and were immediately after- 
wards appointed to the bench. The hon. 
gentleman is therefore quite right in saying 
that judges are as frequently appointed be- 
cause of their political bias as of their know- 
ledge of legal lore. But why confine increase 
of salaries to judges? Are medical health 
officers to continue at the same salaries they 
are receiving, or are we to make fish of one 
profession and flesh of the other ? Medical 
men, many of them, live from hand to mouth, 
and are continually exposing themselves and 
their families to infection from contagious 
diseases. I can name three myself who have 
died from diseases contracted while attend- 
ing to quarantine duties. What is to become 
of the medical man who is ordered to board 
a ship that is infected with cholera, or some 
other infectious disease, that he is liable to 
take home with him to his family ? I say, let 
us hear no more of lawyers and judges ; let 
us think of the medical men. 

Hon. Mr. Allan— I would like to make one 
protest against what has been said by two 
hon. gentlemen, as far as Ontario is con- 
cerned. I venture to say that the judges in 
Ontario have not been appointed for political 
reasons ; and I venture to say that you will 
find very few judges in Ontario who were 
known as prominent politicians. 

Hon. Mr. Almon — I mentioned the three 
appointments in Nova Scotia— the ad hoc 
judges at Halifaa. 

Hon. Mr. Poirier — I am also of the opinion 
that the judges of the land should be ade- 
quately paid. In New Brunswick the judges 
of the Supreme Court are not sufficiently 
paid. They draw $4,000 a year, I believe 
and the chief justice $5,000. I would not be 
opposed to an increase in their salaries, but 
I believe that the salary attached to the 
position of County Court judge is totally in- 
adequate. The difference in jurisdiction is 
not very considerable. In criminal matters 
it is actually the same, except that the 
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County Court judges have no jurisdiction in 
capital cases— which are of rare occurrence. 
In civil matters and actions for debt their 
jurisdiction goes up to $400 and down to 
$200, which comprises most of the cases ; 
therefore, they are really called upon to do 
as important work almost as the judges of the 
Supreme Court, while their salary is only 
$2,000, as compared with $1,000 of the judges 
of the Supreme Court I believe that after a 
certain number of years' service their salary 
is increased to $2,400. There is too great a 
discrepancy in the salaries of these two 
classes of judges. I voice what I believe to 
be the opinion of the profession in my pro- 
vince ; therefore, I respectfully call the atten- 
tion of the Premier to this matter, so that if 
an arrangement is to be made the discre- 
pancy between the salaries of the two classes 
of judges in New Brunswick should be made 
less than what it is now— that the salaries of 
the County Court judges should be increased. 
Two thousand dollars a year is not a suffi- 
cient salary for a man where the jurisdiction 
is so large and the responsibility so great 
Two thousand a year is only the earnings of 
an ordinary lawyer; it is not sufficient for a 
judge of the County Court. Judges of our 
County Courts are men of talent and many 
of them could with advantage sit on the 
Supreme Court bench. Most of them were 
necessarily good lawyers, and if their posi- 
tion has been a political recompense they 
have a good record at the bar as well. 

Hon. Mr. Dever— The hon. gentleman does 
not mean that all the County Court judges in 
New Brunswick only receive a salary of 
$2,000? 

Hon. Mr. Poirier— They are appointed, I 
believe, on a salary of $2,000, which is in- 
creased to $2,400 after three years' service. 
That may not be correct, but I think it is. 

Hon. Mr. Abbott— The subject of this dis- 
cussion is certainly well worthy of the time 
that has been taken up, and the Government 
is very sensible, and has been for some time, 
of its importance and of the necessity of deal- 
ing with it. It has already made a serious 
effort within the last two or three years to do 
so, unsuccessfully, in consequence of the great 
difference of opinion which appears to exist 
in the representative body as to the position 



the judges should hold with regard to salary. 
It appears to me that the discussion which 
has taken place here affords a very excellent 
object lesson as to the extent of these diffi- 
culties. While almost every hon. gentleman 
thinks the salary of the judges should be in- 
creased, the views as to the extent and nature 
of that increase are as numerous as the num- 
ber of gentlemen who spoke on the subject- 
It is this kind of difference of opinion — and, 
in fact, there are many kinds of differences 
of opinion about this subject— which renders 
it so exceedingly difficult to deal with. In 
the House of Commons, where a measure was 
introduced for the purpose of increasing the 
salaries, the diversity of opinion was so 
strong, and finally the opposition was so 
strong, that it was found impossible to pro- 
ceed with the Bill Now, to-day my hon. 
friend on my left thinks evidently that the 
salaries ore large enough, that there were as 
good jadges in his province at $2,400 a year 
as there are now at $4,000 a year, and I think 
that is very probable. For I remember, at a 
shorter date probably than my hon. friend 
himself could remember, when a man could 
live in this country for one-half the amount 
he can live on now — when the fortunes which 
judges, in attempting to maintain their social 
rank, had to compete with were not one-tenth 
or one-hundredth part of what they are now. 
It is not so long ago when the sight of a 
millionaire would have attracted crowds in 
the street: now there is not a town in the 
country where you could not find men who 
are several times millionaires. The cost of 
living is greater. ' Men threaten a change of 
dynasty, or a reconstruction of society be- 
cause they do not get the same price for eggs 
as that which they got last year. But eggs 
this year were three or four times as costly 
as they were in those years. And so with 
regard to other articles of food, and to cloth- 
ing. It may be that in some respects the 
necessaries of life have not increased, but the 
requisites for maintaining one's social posi- 
tion have increased ten-fold, and it is impos- 
sible, as hon. gentlemen concur in saying, for 
the best men in the country to be induced to 
take positions on the bench at the rates which 
we now pay in the larger centres of business 
and trade. My hon: friend from Ottawa ap- 
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pears to compare to some extent the rate of 
payment which we give oar judges with the 
salaries paid on the other side of the line. In 
some respects my hon. friend is quite right. 
The salaries paid there to judges of the courts 
in certain centres of business are three or four 
times as much, in some instances, as those 
paid to judges in some of the important centres 
of this country. But there are many reasons 
for that, not the least of which is the very 
high rate of living which is rendered neces- 
sary on the other side of tne line in con* 
sequence of the enormous taxation. , There, 
the cost of everything required for living is 
much greater than it is here; and the other 
reasons to which I have alluded prevail even 
more strongly there than here. There the 
fortunes are* enormous, and in the competi- 
tion for social position there, even with the 
liberal salaries allowed the judges, they are 
practically nowhere. However, in a moderate 
way there is no doubt whatever that an in- 
crease in the salaries of our judges is neces- 
sary. Whether it shall be particularly in 
favour of one class of judges or another class 
of judges, or what the amount of increase shall 
be, are questions which, of course, will have 
to be dealt with in detail. It is the intention 
of this Government next session to attempt 
to deal with the subject in a manner which 
they hope will be satisfactory to the country ; 
but I must say this, that without some little 
compromise of views, and some little sacrifice 
of personal ideas about judges, we should 
have difficulty in passing the most admirable 
measure in the world even in this House, 
where the easiness of the circumstances of 
its members and their independent position 
renders them more unlikely to criticize a 
liberal payment to judges than perhaps mem- 
bers might do in another place. Such a mea- 
sure as the Government, with the most 
careful consideration of the question, can 
prepare, they propose to bring down next 
session. 



ENGLISH CAUSES CEL&BRES. 
The Matlock Will Cask. 
This suit related to the validity of certain 
alleged codicils to the will of one George Nut- 
tall, who died at Matlock, in Derbyshire, on 
March 7, 1856. Nuttall, who was a land sur- 



veyor, had considerable property, both real 
and personal. He was a bachelor, had few 
relations, and was not on intimate terms with 
any of them except two cousins — of whom 
one, John Nuttall, was foreman to a London 
contractor, and the other, Catherine Marsden, 
had been his housekeeper for many years, 
and was living with him in that capacity at 
the time of his death. Nuttall had, how- 
ever, some friendly neighbours, notably Job 
Knowles, a farmer, who rented a quarry from 
him ; Mr. Adams, a surgeon ; and John Else, 
the assistant-overseer of Matlock and also 
the bailiff of the County Court. Else was 
occasionally employed by Nuttall in collect- 
ing rents and copying accounts, and wrote a 
hand not unlike his, though distinguishable. 
The testator made his own will on September 
15, 1854, leaving thereby the bulk of his real 
property to his cousin John, an annuity of 
200/. together with ail bis furniture and other 
household effects to Catherine Marsden, and 
an interest in tithes worth 140/. a year to 
Else, and died, as we have said, on March 7, 

1856. Between that date and the day of the 
funeral a duplicate of the will was found in 
which there was an interlineation written in 
a hand like that of the testator, but not so 
running and free. This interlineation gave 
Else an annuity of 100/., and increased the 
annuity of Catherine Marsden from 200/. to 
250/. On April 12, 1856, about a month after 
the testator's death, John Nuttall died also, 
leaving the property upon trust for his infant 
children. Then a remarkable series of events 
occurred. On April 21, 1856, Else found 
among some of the testator's papers, which 
had been taken to his house, a holograph 
codicil. This document purported to be at- 
tested by two labourers, Buxton and Gregory, 
and it was mainly in favour of Catherine 
Marsden and Else himself. Eight months 
later, on December 16, 1856, pinned on to one 
of the leaves of a little penny account-book 
belonging to M r. Nuttall, Else found a second 
codicil of a similar tenor. But the crowning 
discovery was yet to come. On October 9, 

1857, Else, who soon after the testator's death 
had taken up his residence at the testator's 
house, ordered a boy named Champion to 
clean the windows in the lumber-room. The 
boy being short and the window high, Else 
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laid hold of the sill to raise himself up kq as 
to open the window, The sill gave way and 
disclosed a small hole in the wall, in which 
wa* a oo m m on j ar of b row n Bft rtl i e n w a re. T 1 1 e 
boy called his attention to the jar, and, on 
looking into it, he found a bag of sovereigns 
and a third codicil, dated January 12, 1856» 
attested by Knowles and Adams, and ap- 
pointing Else as the testator's residuary 
legatee. The suspicions of John NuttaU's 
trustees were now thoroughly aroused. They 
disputed all three codicils, and in July, 1859, 
the Master of the Rolls directed an issue to 
try their validity before a jury. That issue 
was tried before Sir William Erie, then Lord 
Chief Justice, at Derby, in August, 1859, and 
the jury found that the codicils were valid. 
The Master of the Rolls granted a new trial, 
which took plare before the Lord Chief Baron 
at the Derby Spring Assizes, 1800, and result- 
ed in a directly contrary verdict being re- 
turned. The Master of the Rolls and the 
Lord Chief Baron were satisfied with their 
verdict and refused a new trial. On appeal to 
the Lords Justices, Lord Justice Knight Bruce 
was against a new trial, Lord Justice Turner 
in favour of it The House of Lords adopted 
the opinion of the latter, ami on February 
22, 1864, the great Matlock will case (or 
Crt'tunvelf v. Jackson) came on for trial at the 
Guildhall before Sir Alexander Cockburn, 
the Lord Chief Justice, and a special jury of 
the city of London. Mr. Karslake, Q.C., Mr. 
Field, Q.C., and Mr. Hannen were for the 
plaintiffs ; Mr. Sergeant Hayas, Mr. Sergeant 
Ballantine, and Mr. Wills were for the de- 
fendants. After an eight days' trial the jury 
found that all three codicils were a fabrica- 
tion. 

The Matlock will case is replete with inter- 
est. (1) The first point that strikes the legal 
reader is the admirable and determined ad- 
vocacy of Mr. Karslake. His case was 
thoroughly bad. He could not venture to 
call Catherine Marsden as a witness. Grego- 
ry, Buxton, and Knowles gave him little help. 
Else contradicted his former evidence in 
several important particulars, and Chabot, 
the expert, of whom we shall have more to 
say immediately, convinced even the Lord 
Chief Justice that the codicils were forgeries. 
But Karslake stood manfully by his brief to 



the last. It reminds one of the gallantry an«l 
tho resource displayed by ' the Corsieau par. 
ivflu' In the campaign of 1314. (2) Apam, 
the s|)eeWi of Mr. Servant Hares for liw 
defence contains a passage of unique merit. 
It is that in which he describes the discovery 
of the third codicil. • What could be more 
| utterly incredible/ said the witty advocate 
1 than the whole story? " What's that?" 
said Else " What's that in the jar? " Why, 
a codicil to be sure ! What else could it be ' 
In a jar, in a hole in the wall, covered with 
cobwebs. What* could it be but a codicil 
This finder of codicils, who found nothing 
but codidls — what should it be but a codui'. 
and a codicil in his favour ! In a hole in 
; the wall l K Why, it might not but for this 
; miraculous discovery have ever l«een di*eov- 
1 ered at all ! What a place for a mau of 
| business to put his last will in ! But wha: 
■ would the jury say when he told them tlm 1 . 
j he would prove that an iron vice weighing 
I about 00 II >. was in the testator's lifetime 
screwed over the window'- board under which 
I the hole was found, so that the testator 
I two months before his death, labouring tin- 
! der an abscess in his back (which he de- 
I scribed in one of his letters as five indies 
j long, three inches broad, and one-and-a-half 
| inch deep), must have gone up to that loft, 
| unscrewed the vice, lifted it op, made the 
hole in the wall, deposited the jar with the 
twenty sovereigns and the codicil, then cov- 
ered it up, and screwed the vice over it again, 
and all this to prevent anyone from ever 
finding it? The hole in the wall! Why, 
imagination could hardly go beyond it ! No 
more codicils had been found since, and ono 
great blessing of these Chancery proceeding 
had been that they had stopped the finding 
of codicils. But for them a fourth codicil 
must have been found. It must have come. 
The second and third had each been found 
after nine months— the usual period of gesta- 
tion — but, perhaps, as there was so little d 
the property still left to be disposed of, this 
might have been only a " seven months' " 
codicil. It was certainly difficult to conceive 
where it could have been found. One could 
hardly imagine any more obscure place for 
secreting another codicil Perhaps, however, 
in Job Knowles's quarry, while his men were 
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blasting the rock ... In some fissure Else 
might have seen an antediluvian toad sitting 
on something and said, " Bless me, what is 
that ? " Why what could it be but a codicil ? ' 
(3) Equally admirable in its way was Sir 
Alexander Cockburn's charge to the jury, 
with which we have left ourselves no space 
to deal. (4) The most curious incident in the 
trial was the evidence of the expert Chabot, 
a Huguenot by descent and a lithographer by 
trade. Chabot raised the study of disputed 
handwritings from a discredited art to the 
dignity of a science. His life achievement 
was the conversion of the Quarterly Review to 
the conclusion that Sir Philip Francis was the 
author of ' Junius.' But in the Matlock Will 
Case he rendered important service to the 
cause of truth. He showed that Nuttall and 
Else had each characteristic habits of hand- 
writing, and that, judged by these, the will 
was the work of Nuttall, while the codicils 
were forged by the rascal that found them.— 
Law Journal, (London). 



SLANDER. 
Our reports for May contain two interest- 
ing cases on the subject of slander, both 
coming before the public with the imprimatur 
of the Court of Appeal upon them. In Pit- 
tard v. Oliver, 60 Law J. Rep. Q. B. 219 ; L. R. 
(1891) 1 Q. B. Div.474, a guardian of the 
poor was charged with slandering the late 
clerk to the guardians in the presence of 
newspaper reporters, by describing him * as 
a man who for years had been robbing pub- 
lic money ,' and referring to his conduct as 
'the defalcations of an unfaithful servant.' 
These words were used at a meeting of guar- 
dians on the question as to whether a sum 
should be paid to the plaintiff in settlement 
of his claim against the board. This claim 
was eventually sent to a referee in an action 
brought by the plaintiff against the guar- 
dians, who found in favour of the plaintiff 
for the whole amount claimed by him. 
Thereupon this action was brought, and the 
jury found 'that the words were spoken 
honestly, in the discharge of a public duty, 
without malice, but carelessly/ and gave the 
plaintiff a verdict for forty shillings dama- 
ges. Upon further consideration, Mr. Justice 
Mathew held that the occasion on which the 



words were uttered was privileged, and gave 
judgment for the defendant. The plaintiff 
appealed. It was conceded that the occasion 
would have been privileged if there had been 
no reporters present, as it was the duty of 
the guardians to discuss the conduct of their 
servants. In Mr. Odger's ' Digest of the Law 
of Libel and Slander, 7 2nd edit p. 197, cases 
of qualified privilege are grouped under three 
heads: '(1) Where circumstances cast upon 
the defendant the duty of making a commu- 
nication to a certain other person, to whom 
he makes such communication in the bona 
fide performance of such duty : (2) where the 
defendant has an interest in the subject- 
matter of the communication, and the person 
to whom he communicates it has a corres- 
ponding interest: (3) fair and impartial re- 
ports of the proceedings of any Court or of 
Parliament* The guardian's words were well 
within either class (1) or class (2), as it was 
his duty to communicate the fact that the 
person whose claim they proposed thus to 
compromise had been cheating them, if he 
sincerely believed it, to his brother guar- 
dians, and he and they had a corresponding 
interest in the subject-matter of the com- 
munication. The privilege is said to be qual- 
ified by that learned author, as it may he 
taken away if the communication is uttered 
maliciously, and it has not, therefore, the 
absolute privilege of a judge of the High 
Court or a barrister. The simple question 
for the Court was as to the effect of reporters 
being present, seeing that the defendant had 
no moral obligation to make the communi- 
cation to them, and had no common interest 
with them in the subject-matter of the com- 
munication. Lord Esher distinguished this 
case from the cases where the confidential 
privileges had been held lost by the mode in 
which the communication, otherwise privi- 
leged, had been made, namely, on a postcard 
or in a telegram, and decided that the guar- 
dian had not lost his privilege through the 
presence of the reporters. The rest of the 
Court came to the same decision, though 
Lord Justice Fry suggested that it would be 
well for guardians to hold discussions of this 
kind in private. 

The second case is that of Speight v. Qos- 
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nay, 60 Law J. Rep. Q. B. 231, where the 
defendant uttered defamatory words about 
the plaintiff which were not actionable un- 
less special damage was proved. The plain- 
tiff's mother repeated them to the plaintiff, 
and she told them to a man to whom she 
was engaged, and who, she alleged, broke off 
the engagement in consequence. She then 
sought to make the defendant liable in dam- 
ages for the slander which he had uttered. 
The curious point to observe is, that the 
plaintiff herself was part of the chain by 
which the slander got to her lover, and 
'every repetition of a slander is a wilful 
publication of it, rendering the speaker lia- 
ble to an action ' (Odgers, p. 162). In Par- 
kins v. Scott, 31 Law J. Rep. Exch. 331 : 1 
Hurl. & C. 153, Baron Bramwell said : 'Where 
one man makes a statement to another, and 
that other thinks fit to repeat it to a third, I 
do not think it reasonable to hold the first 
speaker responsible for the ultimate conse- 
quences of his speech. If I make a statement 
to a man, I know the consequences of mak- 
ing it to him when I make it ; but if I do 
not desire, and do not authorize the man to 
whom I make it, to repeat it, but he does it, 
am I to be liable for the consequences of his 
so doing? The learned baron might have 
added an & fortiori: Am I to be liable when 
the slandered person herself brings about 
the catastrophe by repeating the. defama- 
tion, when she might have kept silence* on 
the subject ? In that case a wife repeated to 
her husband some vile abuse which another 
woman had uttered to her, with the result 
that he would no longer live with her. The 
Exchequer Division, holding that there was 
no moral obligation on the wife's part to 
repeat it, held that the original slanderer 
was not liable. The Court of Appeal in the 
recent case came to a similar conclusion. 
' Here the words/ said Lord Justice Lopes, 
' were untrue, and the mother must have 
known that they were untrue, and there 
could not be any obligation either on the 
mother or the daughter to repeat them to 
Galloway' (the lover). His lordship also 
pointed out that there were four classes of 
cases where the original slanderer could be 
made liable for the repetition of the slander, 
viz. : (1) Where he authorized the repetition, 



(2) where he intended it, (3) where the rep- 
etition was the natural consequence of the 
uttering, and (4) where there was a moral 
obligation on the person to whom he uttered 
it to repeat it. This case fell within none of 
those classes. —Law Journal (London.) 



GENERAL NOTES. 

Forgotten Deposits.— The Bank of England is the 
custodian of a large number of bozos deposited by cus- 
tomers for safety during the past two hundred years, 
and in not a few instances forgotten. Many of these 
consignments are not only of rare intrinsic and histori- 
cal value, but of great romantic interest For instance, 
some years ago the servants of the bank discovered in 
its vaults a ohest which on being moved literally fell 
to pieces. On examining the contents, a quantity of 
massive plate of the period of Charles II. was discord- 
ed, along with a bundle of love letters indited daring 
the period of the Restoration. The Directors of the 
bank caused search to be made in their books* the re- 
presentative of the original depositor of the box was 
discovered, and the plate and love letters handed over 
—Chamber*' Journal. 

Cibcumstantial Evidence.— Mr. George Kebbel 
sends to the London Timet the following story of cir- 
cumstantial evidence, narrated to him by a client: He 
was, some years ago, a passenger to the Cape> and one 
day at dinner a fellow passenger produced a very old 
but valuable coin. It was handed round, and sudden- 
ly disappeared. Every effort to find it failing, it was 
suggested that all the passengers should turn out their 
pockets. They did so with the exception of my client, 
who declined, and for the remainder of the voyage was 
boycotted. Just as the vessel got into port the coin 
was found in a remote corner of the saloon. My client 
had an exactly similar coin in his pooket,and dared not 
say so at the time of the loss, because he knew his 
story would have been simply laughed at 

Consular Fsga-^The very high consular fees levied 
by some oountries, and more especially by the Consul- 
ates of Transatlantic States, which have gradually be- 
come a very serious burden for persons engaged in 
trade with those countries, have recently, at the in- 
stance of a Bordeaux representative of a large British 
steamship company, induced the Chamber of Com- 
merce at Bordeaux to urge upon the French Govern- 
ment the desirability of concluding an international 
convention amongst all civilised States, by which a 
maximum limit should be fixed, beyond which no Gov- 
ernment should in future be allowed to charge fees 
for consular services rendered by its representatives 
residing in other countries. " There can be no doubt*" 
says the British Consul at Bordeaux> " that a conven- 
tion of this nature would be benefloial to trade in gen- 
eral, and that a reduction of the consular fees charged 
at present by many oountries would be highly desir- 
able. Many States at present levy such high fees for 
consular attestations on invoices and other documents 
connected with the importation of goods from foreign 
countries that these fees have become merely another 
form of import duties, though they do not appear in 
the Customs tariff of the States in question." 
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VoL XIV. OCTOBER 31, 1891. No. 44. 

We had occasion to notice recently the 
changes and appointments which occurred 
in the Court of Appeal in the month of Sep- 
tember. October has brought some change 
also in the bench of the Superior Court On 
the 19th instant Mr. Justice Doherty on tak- 
ing his seat in the Practice division an- 
nounced to the bar that he had tendered his 
resignation, and that it had been accepted. 
Mr. Justice Doherty was appointed to the 
bench of the Superior Court in 1873. For 
several years he was the resident judge for 
the district of St Francis. Five or six years 
ago he was transferred to the Montreal dis- 
trict, where since the death of Mr. Justice 
Torrance he has been the senior puisne jus- 
tice of the Superior Court During the ill- 
ness of Mr. Justice Church, Mr. Justice 
Doherty has also sat as an assistant judge of 
the Court of Appeal. The learned judge's 
judicial opinions have been characterized by 
shrewd perception of the merits of the con- 
troversy, and while not given to elaborate 
discussions of legal points or voluminous 
citation of authority, it may be said that he 
has seldom taken an erroneous view, or been 
reversed by a higher court. He retires after 
eighteen years' service, and carries with him 
the best wishes of the bar that he may long 
be spared to enjoy the rest to which he is so 
well entitled. 



It is rather an unusual circumstance that 
the place vacated by the father should be 
taken by the son. In this case, however, it 
is a mere coincidence, it being understood 
that the position was first tendered to Mr. 
J. J. Curran, Q.C., the member for Montreal 
Centre in the Dominion Parliament Mr. 
Curran having declined to accept judicial 
office at present, the position fell to Mr. C. J. 
Doherty, Q.C., son of the ex-judge, who, al- 
though but 36 years of age, has for a long 
time held a distinguished place at the Mont- 
real bar. Youth is far from being a dis- 
qualification for the duties of the Superior 



Court, as the work taxes the physical endur- 
ance as well as the intellectual powers. Mr. 
Doherty's nomination has been received 
with mucfi satisfaction, and we are confident 
that the anticipations of good work from him 
are not unfounded. 



The corporation of Maidstone, in England, 
bave passed a by-law which prohibits street 
processions of the Salvation Army or of any 
other religious body. As the Salvationists 
are not disposed to comply with by-laws 
which forbid processions, considerable trou- 
ble is expected to arise in the enforcement 
of the ordinance. The London Law Journal 
remarks that the subject is becoming one of 
such vital importance to all lovers of peace 
and quiet, especially on a Sunday, that 
imperial legislation will probably be de- 
manded. 



COURT OF QUEEN'S BENCH— MONT- 
REAL.* 

Cornell de Ville— Mode oVordonner U prSteve- 
ment des deniers requis pour payer defies 
de la ville — VUles incorpories par acte spkr- 
dal contribuent & la construction de la 
bdtisse servant & la Cour Circuit du comti — 
Appel-4Q Vict. (Q), ch. 29— C. M. arts. 
513, 514 et 515. 

Juo& : — la Qu'un conseil de ville, en vertu 
de l'acte des clauses generates des villes, 
peut, par une resolution, ordonner an secre- 
taire-tresorier de prelever une somme dgter- 
minee pour acquitter une dette de la corpor- 
ation, ce que le secre'taire-tresorier fera par 
un rile special de perception ; 

2o. Que les villes constitutes en corpora- 
tion par acte special sont tenues de contri- 
buer au cout de l'achat d'un terrain et de la 
construction sur icelui d'une batisse pour 
servir a la Cour de Circuit et au bureau d'en- 
registrement du comte" dans lequel elles sont 
situees ; 

3o. Que la part & contribuer par chacune 
de ces villes sera e'tablie par le conseil de 
comte* d'apres toutefois le montant total de 
revaluation des biens imposables de cette 
ville, ce montant total e"tant fourni au con- 

* To appear in Montreal Law Reports, 7 Q. B. 
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seil de comte" par tin certificat du seeretaire- 
treaorier de la ville ; 

4o. Qu'il y a lieu a appel du jugement 
rendu es cette cause par la Cour Superieurer 
etant une action en la forme ordinaire pour 
faire annul er dea proeedes du conseil de la 
ville de L&chvie.<—McConn€U dc Corporation 
de la Vilie de Lochtite, Dorion, C.J., Basse, 
Baby T Doheriy, Cimon, JJ M 23 mars 1891. 

Railway Act of Canada, 42 Viet, cL §— 
Atj&ird of arbitrators — Prolongation of 
delay for making atmrd* 
Held :— 1. Under the Railway Act of JS79, 
42 Vict, ch. ° f that where the arbitrators ap- 
pointed to fix the compensation for a pro- 
perty, adjourned to a day subsequent to that 
originally fixed for making the award, with- 
out stating in their minutes that such ad- 
journment was for the purpose of making an 
award, and at their subsequent meeting the 
three arbitrators and counsel for the parties 
were present, and no objection was made to 
the regularity of the meeting, an eh absence 
of objection constituted a tacit ratification of 
the proceed inga up to that time, 

2. That an adjournment to enable one of 
the arbitrators to visit the property, without 
any date being fixed for the nest meeting, 
did not terminate the arbitration; and that 
an award made on a subsequent day, the 
three arbitrators being present, was a valid 
award* 

3. That a notarial award is not necessary 
in the case of an arbitration under the Rail- 
way Act of 1879; that the entering of the 
amount awarded in the minutes constituted 
the actual award ; and the fact that on a sub- 
sequent day the award was made out in 
notarial form and signed by two of the arbi- 
trators, the other arbitrator not being pre- 
sent, did not invalidate the award aa pre* 
vlotisly made and entered in the minutes*— 
Ontario & Quebec Ry. Co. £ Let Cart He. de 
Ste. Anne du Bout de PIrlt f Gross, Baby, 
Bosse, Doherty and Cimon, J J. (Cross and 
Doherty t J J., diss.), June 2o. 1891. 

SUPERIOR COURT— MONTREAL* 

So le— Building ma teria I*. 
Held :— That the words " building materi- 
•To appear in Montreal Law Bopoxta, 7 S.C, 



als," in a contract of aaJe of material to be 
removed from a certain lot of ground, do not 
include fixtures and appliances contained in 
the building: for supplying beat, for lighting 
by gas, and for the distribution of water. — 
Labhi \\ Francif* Wurtele, J,, June 18, 1S9L 

RaUu-ay Act of Canada — Jurisdiction of J£ati- 
way Committee — Complaint of Exprea com- 
pany agaitut Railway company — Manda- 

Hdd:~l. That the Railway Committee of 
the Privy Council, created by Sect 8 of the 
Railway Act, has jurisdiction to en q aire io'.o 
a complaint of an express company against 
a railway company that the latter has not 
granted it equal privileges with other express 
companies* 

2. That an adequate remedy being thus 
provided, a mandamus does not lie in sucl 
cases. — Ontario Eepre** <£ Trantportati&n Gb. 
v. Q. T. R. C&, Wurtele, J., July 17, 1891, 



Continuation of community — Demand for — An, 
1323, a C^PrescripUan—JrL 2250, C C 
— Improvement*— ArL 417, C G 
Hdd:—1. Following Beckett tfc Merchant* 
Bank of Canada, M.L.R, 3 Q. B. 381, where a 
community existed between husband and 
wife, and there was one child, issue of tl,* 
marriage, and the husband dying intestate, 
the surviving consort failed to have an in- 
ventory made of the common properly, and 
(the child being then a minor) the surviving 
consort married a second time withom 
marriage contract,— that in the absence of 
any demand on the part of the minor for i 
continued community, a tripartite com* 
m unity did not exist between the surviving 
consort, her second husband, and the child 
of the first marriage; and an option made 
by the child 4o yeara after the dissolution of 
fhe tirst community haa no effect 

2. The claim for revenues of an immov- 
able illegally possessed by the child is pre- 
scribed by five years, 

3. The poBsessor baa no claim for a buihl- 
ing erected by him, which was not a neces- 
sary improvement, and which no longer ex- 
ists, having been burned, and the amount 
inaured thereon paid to him. — Spooncr t 
Fearson t in Review, Johnson, C J., Wurtele, 
QuLmet, JJ., Dec. 3D, 1890. 



THE LEGAL NEWS. 



34T 



Industrie-Fours cL chaux-Fumie-Odeurs—Pro- 
prttti voisine — Dommage —PtSoccupation 
— Prix d'acqwsition—SpSculation. 

Jugi: — lo. Qu'iine personne a le droit de 
tirer de sa chose toute rutilite* non prohibee 
par les lois, mais qu'en ce faisant elle n'a pas 
le droit de rien in trod aire ou faire passer 
aucune cboee sar la proprilte' voisine qui 
puisse lni nuire, en diminuer la valeur ou 
modifier sensiblement le droit de propria 
da proprie'taire. 

2a Que, quoique dans les centres populeux, 
il soit juste que les citoyens endurent des 
inconvenients de voisinage plue grands des 
^tablissements industriels que des habita- 
tions particulieres.nianmoins, les industriels 
doivent eviter de causer du dommage a leur 
voisin en prenaqt toutes les precautions que 
la pratique et la science enseignent, quand 
m£me cela les entrainerait a des sacrifices 
p^cuni aires, 

3a Que le voisinage d'un four a chaux doit 
&tre consider^ comme dangereux, insalubre 
on incommode et de nature & faire du tort 
aux proprie'teg voisines. 

4a Que le fait qu'un proprie'taire de four 
& chaux on autre e'tablissement industriel 
avait gtabli et commence* a exploiter son In- 
dustrie avant que le voisin qui se plaint ait 
acquis sa proprigte*, n'empgcbe pas l'industri- 
el d'etre responsable des dommage 8 qu'il 
cause; cette preoccupation ne pouvant tout au 
plus que le proteger contre la suppression de 
son gtablissement en certains cas, et donner 
an tribunal une certaine discretion dans l'ap- 
preciation du dommage. 

5a Que dans ^appreciation des dommages 
que souffre un proprietaire voisin dans les 
circonstances susdites, le fait qu'il aurait 
acquis sa propriety pour un prix moindre 
que sa valeur reelle, ne fait pas obstacle & 
son droit de reclamerdes dommages, vu qu'il 
est en droit de tirer de sa chose, en tout 
temps, tout le benefice dont elle est suscepti- 
ble. II n'y a lieu d'en exceptor que le cas de 
mauvaise foi, et l'intention bien gtablie d'ac- 
quisition de la propriety voisine dans le seul 
but de faire une speculation ou d'exercer une 
vengeance.— Gravel v. Gervais, Taschereau, 
J., 8 mai 1891. 



Banking — Clearing house rules — Return of toip 
accepted cheque — Usage. 
Held :— That a custom of trade or banking 
in derogation of the common law must be 
strictly proved. And where a bank sought 
to excuse itself from taking back an unac- 
cepted cheque on another bank, which had 
been sent to the clearing house in the morn- 
ing, on the ground that by a rule of the as- 
sociation a cheque for which there were no 
funds should be returned to the presenting 
bank before noon of the day of presentation, 
whereas the cheque in question was not of- 
fered back until 3.30 p.m., and it appeared 
that the rule in question was of a temporary 
character only, and* was not usually followed 
by the banks which belonged to the clearing 
house association, it was held that such rule 
could not derogate from the ordinary rule of 
law as to the return of cheques for which 
there are no funds. — Banque National v. Mer- 
chants Bank of Canada, Davidson, J., June 
30, 1891. 



DISTRICT MAGISTRATE'S COURT. 
Shjsrbrookb, Oct 22, 1891. 
Before G. E. Rioux, D.M. 
Township op Compton v. J. E. Simonbau. 

Sale of intoxicating liquors— Mining Inspector's 
License— R.S.Q. 1095 et seq.—RS.Q. 1477. 

Held:— 1. That tfa right of prohibiting the 
sale of intoxicating liquors given to munici- 
palities by the former legislature of Canada 
comprising the two provinces of Quebec and 
Ontario, possessed by them ever since, and 
continued by the Temperance Act, Revised 
Statutes of Quebec, Art. 1095 et seq., and the 
Municipal Code, cannot directly or indirectr 
ly be taken away or modified in any manner 
by the legislature of the province of Quebec. 

2. Where in a mtmicipality a by-law exists un- 
der the autlwrity of the Temperance Act or 
Municipal Code, prohibiting the sale of in- 
toxicating liquors within the municipality, 
the right which a mining inspector may 
possess in ordinary cases to issue licenses 
ceases. 
Semble, such licenses, where permitted to be 
issued, should be issued for the term of one 
month only, and not otherwise. 
G. E. Rioux, D.M.— The Corporation of the 
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township of Compton in this cause prosecute 
the defendant for selling liquor without a 
license. Defendant has pleaded not guilty, 
but admits the sale of the liquor under a 
mining ins|*ectof s license, which is produced. 
The complainaut replies that this license is 
illegal and nidi as no such license could bo 
granted within the municipality, because* a 
prohibitory by-law. passed in March, 1S85, is 
claimed to be in force therein. 

Defendant claims that his license should 
prevail over the by-law. 

No witnesses were examined in this cause, 
and it rests merely on documents died and 
ad m iss t oris of par ti es. 

The question submitted is whether the by- 
law should hold or the license. 

The "Mining Law" embodied in the Re- 
vised Statutes of Quebec, Art. 1477 r says, 
" The sale of intoxicating liquor within a, 
'■ radius of seven miles of any mine in oper- 
if ation is prohibited uniil a license to that 
' effect has been obtained from the Inspector 
" of the Mining Division, in conformity with 
" sec. 12 of chap. 5, of title four of these Re* 
" vised Statutes, under the penalties set forth 
" in the 8!Klrd and following articles," Sec- 
tion 12 which is mentioned in this article, is 
the Quebec License Act 

Art. 829 of the License Act says : — " It is 
" forbidden to keep/ amongst other things, 
11 a railway buffet or tavern at the mines, etc., 
11 without having previously obtained from 
11 the Government, in the form and manner 
11 hereinafter mentioned, a license, etc." And 
«* Art 830 proceeds to say : " The officer ap- 
" pointed under any Mining Act in force, in 
" charge of any mining district, shall alone 
" have the right to issue licenses for the sale 
11 of intoxicating liquors within a radius of 
•' seven miles from any mine that is being 
11 worked." 

At the argument of the case, it was admit- 
ted that Compton is included in a Mining 
Division, and within a radius of seven miles 
from a mine in operation. 

It is curious to refer back to old Statutes in 
order to see where this law is first found. We 
have to look, to do this, to 27 and 28 Vic, 
chap. 9, sec. 28, viz., in 1864, which is an act 
called the Gold Mining Act This statute 
prescribes that " no person shall sell liquors 



"within one mile of a gold mine without .. 
"monthly license for* an inn, issued by the 
(i officer of the mining division, under a 
" penalty of one hundred dollars, etc." This 
same statute, 27 and 28 Vic, contains a f su 
the original Temperance Act (commonly 
called Dunkin Act) chap. 18. It is this law 
which gives authority to Municipal Corpora- 
tions to pass prohibitory by-laws, and pua 
ishes offences against them by a fine of f§i 
Then these two acta were enacted in the same 
year and form part of the same statute t» ;-k. 
Is it not evident that, in the intention of the 
legislature, the clause of the " Gold Min-Li: 
Act/* Mas intended to be more restrictive 
with regard to the sale of intoxicating liqnors 
than the ordinary law, and took away from 
the Municipal Councils the right to gran; 
licenses, to place that power in the hands of 
a Government officer in order to have a bet- 
ter control of the sale of ardent spirit- ? If 
that was not the object of the law, why only 
grant monthly lianst,% and impose for infrac- 
tion of the law fines of $100 instead of $50, a? 
under the Dunkin Act? This appears also 
plainer by reading together sections 28 and 
29 of the " Gold .Mining Act." This last sec- 
tion in particular says that this sort of license 
is only granted to those who can show th* 
mining officer that they already possess an 
ordinary license granted by the Collector of 
Inland Revenue then in force. This Gold 
Mining Act, as originally enacted, has under- 
gone a great many changes, but the original 
intention to put more than ordinary restric- 
tions on the sale of liquors has, I believe, been 
generally preserved. It is clear to me that 
these statutes (The Gold Mining Act and the 
Dunkin Act), having been enacted together 
by the old Legislature of the Province of 
Canada before confederation, namely in 18o4, 
and the last act having been embodied in 
the Municipal Code and in our Revised Stat- 
utes at Art. 1095, are not inconsistent with 
each other, but, on the contrary, are intended 
to stand together and help each other in im- 
posing greater restraint on the sale of liquors. 
The first amendment to those two sections, 
2S and 29 of the Gold Mining Act, was made 
in 1868 (31 Vic, chap. 21, sec. 7) by the Pro- 
vince of Quebec. This would be sufficient to 
I show that the Quebec Legislature could not 



THE LEGAL NEWS. 



349 



then take away from the municipalities who 
had exercised it the power granted them by 
the Temperance Act of 1864, either directly or 
indirectly. It has been several times decided, 
and I need not quote the cases, that the 
Provincial Legislature could not by any legis- 
lation modify the Dunkin Act If so, then 
the right to pass prohibitory by-laws which 
municipal bodies were given before Confed- 
eration, if used then could not be taken away 
or impaired afterwards. This alone is suffi- 
cient to decide this case in favor of the com- 
plainant But, I believe, there are other 
reasons which might be invoked in favor of 
that pretension. 

We find again these two acts, viz., the 
Mining Act and the Temperance Law, both 
included in our Revised Statutes, almost side 
by side. Art 1095 of these statutes, which is 
called the Temperance Act, says :— " The^ 
" Municipal Council of every county, city, 
*' town, township, parish or village shall have 
** power ... at any time to pass a by-law 
" prohibiting the sale of intoxicating liquors 
" and the issue of licenses therefor, within its 
" limits." 

Art 1096 : " Such by-law shall be drawn 
' ' up and passed in ordinary form, and shall 
" simply declare that the sale of liquors and 
" the issue of licenses therefor are prohibited 
r 4 within such limits." Art 1102 says, " As 
** regards the prohibition of licenses, every 
" such by-law shall come into force from the 
" day of the communication thereof to the 
" Collector of Provincial Revenue, and as re- 
" gards the prohibition of sale . . . from 
•» the 1st of May following." 

Those three articles, 1095, 1096 and 1102, 
have been consolidated from the old Temper- 
ance Act of 1864. This law then was not con- 
sidered as altered or modified by the Mining 
Act at the time of the Revision of our Statutes, 
which contained also the " Mining Act " and 
Art 1477, which I have quoted at the begin- 
ning. They were not considered inconsistent 
with each other. It may be worth while to 
remark that this Art. 1477 refers to 893 as the 
article under which penalties are imposed in 
a mining division, and if we turn to Art. 893 
it is said: " The Lieutenant-Governor in 
* Council may, by proclamation, issued and 
" published in the usual manner, when mines 



" are actually in operation and when the pub- 
" lie interest requires the same, declare that 
" this subsection shall apply to any or all 
" mining divisions of the Province or any 
" part thereof ; and, after such proclamation 
" whosoever in such mining divisions sells 
" intoxicating liquors, without a license from 
" the inspector of the division, is liable to a 
" fine not exceeding $100 etc., etc." 

In this case I have not been able to find 
any such proclamation putting in force this 
Act about the penalties. It is well to notice 
that the penalty is heavier than under the 
ordinary license acts before the amendment 
of last session, which did not exceed $75. 
This shows again the (greater restrictions im- 
posed by the Mining Act on the sale of li- 
quors. 

Another reason which affects materially 
the case of the defence is this : — The license 
filed herein is dated on the 19th of June, 

1891, and to be valid until the 30th April, 

1892. If we turn, however, to Art 834 Que- 
bec License Act, we find :-— " Except ferry 
" licenses, concerning which this section con- 
" tains special provisions, steamboat bar 
" licenses, which expire when the boats go 
" into winter quarters, and licenses for tav- 
" eras at the mines, which are of montfdy 
" duration, licenses are granted for one year, 
" or for a portion of a year only and expire 
" on the first day of the month of May subse- 
" quent to their issue." 

In the body of the licence itself it is stated : 
— " This licence is granted . . . subject in 
" all things to the provision of ' The Quebec 
" License Law.' " Semble, in this case that 
the license should have been valid only for 
one month, and, if so, must have expired on 
the 19th of July last, unless renewed. 

It is also singular that although the Mining 
Act refers us to the License Act for the mode 
of obtaining such licenses, still nothing is 
found therein concerning it. 

Section 50 of the License Act of 1878, 
which prescribed the manner of obtain- 
ing such license has not been embodied 
in the Revised Statutes, with the exception 
of the heading, which is found over Art 858, 
in the words following : w Licenses of railway 
*' buffets and taverns at the mines," although 
not a word concerning these last is contained 
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in that article or the following. It is well to 
remark that section 50 of the Licence Act of 
1878 Htill retains the original proviso of the 
Gold Mining Act which permitted this sort of 
license to be issued only to those who held 
another license previously issued by the Col- 
lector. An indirect amendment may be said 
to have been made to this section 50, by 43- 
44 Vic., chap. 11, sec 47, where the power of 
issuing these licenses was given the Mining 
officer alone, li any municipal by-law or any- 
H thing in the Quebec License Law of 1H78 ( 
11 or in any other Act, to the contrary not- 
* withstanding. 11 But although 1 consider 
this inoperative if intended to affect the 
Dunkin Act, or restrict its objuration, I am 
happy to see the sweeping enactment which 
I have just quoted lias not been put in our 
Revised Statutes, 

The defendants claim that a Corporation 
passing a prohibitory by-law should give a 
copy of it to the Mining Officer. This is 
not required either by the Temperance Act 
nor the Municipal Code. The only officer 
entitled to a copy of the by-law is the Collec- 
tor of Provincial Revenue. M. C. art 562. 

Art 563 of the Municipal Code says that 
€t the Collector of Provincial Revenue cannot 
" so long as the by-law remains in force, issue 
•• licenses, etc." 

Art. 565 says, " Licenses granted in contra- 
H vention to the provisions of a prohibitory 
" by-law and to those of this code are null 
u and void." 

Hardcastle, in his work " on the construc- 
tion of statutes " at p. 153 says :— " By-laws 
" made under the authority of a statute are 
" similar in all respects to an Act of Parlia- 
" ment" 

It is claimed that these statutes clash with 
one another and are inconsistent I can- 
not see why they cannot stand together. 
Both were made with a view to restrict the 
sale of liquors — the Temperance Act permit- 
ting the total prohibition by municipal bodies 
and the Mining Act taking out of their hands 
the granting of licenses (where no by-law to 
prohibit is passed) and leaving the whole 
control of them in the hands of an officer, 
independent of parties, exercising a strict 
supervision on the licenses of short duration. 



When a by-law exists in some municipality 
of a mining division the object of both laws 
as to the restriction of the sale of liquors is 
then more effectually obtained and the duties 
of the mining officers reduced to preventing 
infractions of the law, 

I consider then these two Statutes, (vi* ; 
the Temperance Act and the Mining Act) as 
made in what is called pari fKutteriOj having 
reference in some parts to the same subject, 

The rule of construction of such statutes as 
laid down in Hardcastle p. 53 is— " they are 
" to be taken together as forming one system 
" and as interpreting find enforcing each 
14 other; " and, further on the same page he 
says, " where there are different statutes in 
" pari materia^ though made at different times 
" or even expired and not referring to each 
" other, they shall be taken and construed 
" together as one system and as explanatory 
" of each other," 

En rimmi, — T hold that the right of prohib- 
iting given to the municipalities by the old 
legislature of the two Provinces, and enjoyed 
by them ever since and continued by the 
Temperance Act in our Revised Statutes, Art. 
1095, et $eq. t and the Municipal Code, cannot 
directly or indirectly be taken away or mod- 
ified in any manner by the present legisla- 
ture of Quebec. 

That these two Acts, enacted formerly to- 
gether, were intended, one to prohibit, and 
the other, where no prohibition existed, to 
restrict the sale of intoxicating liquors in a 
more stringent manner than the ordinary 
Licence Laws, and are not inconsistent with 
each other. 

That where, in a municipality, such a by- 
law exists under the authority of the Temper- 
ance Act or Municipal Code, the right the 
Mining officer may possess in ordinary cases 
to issue licenses ceases. 

Semblt. That such licenses should be issued 
montldy and not otherwise, and that the 
license herein filed has expired and ceased to 
be in force long before the institution of this 
prosecution. 

[Defendant was convicted and fined $50 
and costs.] 

/. Ir. TerrUl, Q.C., for complainant 

/. Leonard, for defendant 
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LAW PARTNERSHIPS. 

Forming a business partnership is the next 
thing to getting married. Unless there be 
mutual respect and compatibility of temper, 
the daily friction between uncongenial natures 
not only produces discomfort, but materially 
detracts from the working capacity of the firm. 
A man's professional standing is as seriously 
affected by the mere fact of having a partner 
of shady reputation as his social position 
would be compromised by the bad character 
of a wife. Outside of the matter of mental 
equipment and general business aptitude, the 
purely personal qualities and attributes are 
of the utmost importance, and can never" be 
safely ignored when a proposition to enter a 
copartnership is under advisement. Natural- 
ly, a feeling of fraternal affection grows up 
between the partners, and if a breach unfor- 
tunately does occur, one is apt to find much 
the same intensity of bitterness in a partner- 
ship litigation that proverbially exists in 
family quarrels. There is the same element 
of " love to hatred turned " to account for it 

We have beard members of the bar, who, 
recognizing the specially close intimacy and 
identification of interest of law partners, have 
maintained that every lawyer should prac- 
tise alone. No doubt the speakers were 
better off alone, and probably it was also 
better for their possible copartners. The 
partnership relation always entails much 
mutual forbearance and personal compro- 
mise. Just as there are many persons who, 
from temperament and disposition, ought 
never to marry, so there are many men, both 
at the bar and in ordinary business, whose 
idiosy ncracies render a successful partnership 
impossible. But for the majority of practi- 
tioners we believe that a copartnership, pro- 
vided of course it be a " happy " one, is 
desirable, and that it will increase the aggre- 
gate usefulness of its members. 

There are first the very obvious motives of 
economy and mutual convenience. The cleri- 
cal and mechanical labor incidental to the 
business of two or three men can be done 
more cheaply and at the same time more 
thoroughly by a force of assistants held in 
common, whose work is carefully systematiz- 
ed. The practice of the law necessarily in- 



volves many absences from the office, and 
the great practical advantage of arranging 
engagements so that one member of the firm 
shall always be responsibly in charge, is in 
itself a strong argument for a partnership. 

But these considerations are comparatively 
superficial. The essential requisite of a gen- 
uine law partnership is community of mind 
and thought It must be granted that in 
mqny legal firms, especially in the large 
cities, this element does not in great measure 
exist As in conventional society one be- 
comes very familiar with the manage de con* 
venance, so, instances of metropolitan profes- 
sional life are not uncommon, where one 
attorney of brains and experience maintains 
a partnership with another nominal lawyer, 
who controls a wealthy clientage, but spends 
his time yachting or on the race track. In 
the large cities, also, are always found law 
offices transacting such a large volume and 
variety of business that each of the partners 
is a specialist in charge of a separate depart- 
ment But even in concerns of such magni- 
tude, there will be consultation between the 
members of the firm upon important matters, 
and, moreover, each department is virtually 
a partnership within a partnership, the com- 
munity of mind and thought of which we 
have spoken being in constant operation 
among the subordinates in such department. 
In hundreds of law partnerships in the groat 
cities, and in the large majority of them in 
the smaller towns and country districts, 
mental community is the rule, making the 
partnership very real and very efficient 

A striking illustration of the effect of men- 
tal community in legal matters is to be found 
in the decisions of the great Courts of Appeal. 
The most admirable feature in the work of 
the First Division of our New York Court of 
Appeals is that it is clearly the effort not of 
seven minds but, so to speak, of one composite 
mind. The methods of thought of the judges 
have been assimilated and unified. Dissent- 
ing opinions are rare, not because they deli- 
berately arrange the most available basis of 
compromise in each case, but because they 
have arrived at a communal point of view 
from which every new controversy is judged. 
The force of the illustration is strengthened 
by the gradual change in the Second Division 
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of the same court during the comparatively 
short time of its existence* In the earlier 
decisions of this tribunal the lack of internal 
adjustment was often very apparent The 
opinions were more like individual than col* 
lective and representative utterances. But 
the effect of the consultation room has be- 
come clearly apparent in the modification of 
extreme views ancl in more comprehensive 
discussion. 

On a smaller scale the same natural law 
must operate in every intellectual partner- 
ship, producing a harmonious resultant from 
more or less discordant forces This, to our 
mind, is the chief consideration in favor of 
partners hips among lawyers. Of the profes- 
sional life of the average lawyer, or firm of 
lawyers, the work actually done in court 
forms a comparatively unimportant part It 
is the thinking, the foreseeing, the preparing, 
the ad vising, that count for most in results. 
This is true of what is known as litigated 
business as well as of office practice. How 
many actions are brought and never tried 
because of a shrewd checkmate before that 
point is reached? How many more go to 
trial when the result is a foregone conclusion 
because of long-headed management out of 
court? 

The most important element in the prepar- 
ation of any case for trial is the calm, com- 
prehensive tli ought and discussion it receives 
in the privacy of the office. And it seems 
quite obvious that two or three men, who are 
accustomed to thinking together and schooled 
by habit to supplement and correct each 
other, can make such preparation of greater 
practical benefit for their combined business 
than could possibly result from the solitary 
effort of each of them given to his individual 
cases. — Nov J r ork Lam Journal* 



Re J, B, Degenais.^C. Deimarteati. Montreal • cur- 
• ator, Oat. 24. 

Re DugrQDier k Gngnon, mill-owners, township of 
I Ely.— L. Jodoiu, Waterloo, curator* Oct. 21. 

Re Jacob Qagnc", trader, fiimonsku— R, A. Bedard, 
Quebec, curator. Oct- 23. 

Re Xarc-frfle Gelinos, Three Hirers.— Kent <fe Tur- 
ootte, Montreal, joint curator, Oct. 23. 

Re Joseph Grirou*.— C. Desmarteau. Montreal, oqr- 
■tor, OoL 2fl, 

Re Leon Horary. in ill-owner, St Clef*-— A. Lamarck* , 
Montreal, curator, Oct. 24. 

Re Joseph Smith, trader, Cedar HatL— H. A. Bedard, 
Quebec, curator, Dot. 26, 

Re Robert Snmmerhayes, Montreal.— A. W. Steven- 
son, Montreal, curator, Oct, 24. 

Re Fra. Turcotte, shoe maker, St- Shut ear tie Quebec, 
— H. A. Bedard, Quebec, curator* Oct. 2& 

IS* N. Allard £ Co., Montreal.— Dividend on pro- 
ceeds of immovables, payable Not. 17.— C. Desmarteau 
Montreal, curator. 

Rr Joseph Elisfo Bourque, 8t. JohD r a.— First dM- 
deed, payable Noy, 1&, Lainarche & Olivier, Montreal, 
joint curator. 

Rr J. Mongin £* Cie,— First and tinal dividend, pay- 
able Nov. 17, C. Desmarteau, Montreal, curator. 

Re Patrick O'Connor, Little Pa bo?,— First and final 
dividend, payable Nov. 17» H. A- Bedard, Quebec* 
curator. 

Rr Richard Ready, Montreal.— First and final divi- 
dend, payable Nov. IP, A. U. PUmaoII. Montreal, cur- 
ator* 

Rt Joseph Roy, Montreal.— First dividend, payable 
Xuv. 20, Kent & Turcotte, Montreal, joint curator. 

G"Mmi**ionrr to receive <t£fuiarit** 

Ify, Barber, accountant, Toronto, has been ap- 
pointed Commissioner to receive affidavits to be used 
in the Courts of record in the province of Quebec. 



INSOLVENT NOTICES, ETC. 
Quebec Official tfwette, Or. 91. 
Judicial Alxnidonment*. • 

Bemier, Savard x Pepin, grocer*, St . Sauveur de 
Quebec, Oct, 24. 

0. Napoleon Mori a, trader, St. Pie, Oct. 20. 

F, X. St. Pierre, trader, tarter, OoL 2fT, 
Curator* apptHtttttL 

Re Francois Caron, mill-owner, St* Ire'ntfk— N. 
Matte, Quebec, curator! OoL 27. 



GENERAL NOTES. 



Uttkuino and Publishing k Forgku Nor*.— Tbe 
wife uijil daughter of the defendant had the same 
name, II o got the daughter to sign a note, in lending 
to pn*a it as that of hi? wife, which he subsequently 
did- Ha wtt« held to be guilty of uttering and pub- 
lishing a forced note. State v. EarrtU (Iowa), 43 N* 
W. Rap. '.'4". 

8tatk Railway OroKngtur.— Sia States— Massa- 
chusetts, Pennsylvania, Michigan, Illinois, Indiana 
and Georgia— have tried and abandoned the experi- 
ment of railway ownership and management, and that 
too before the era of competing lines and low rates. 
If the Stales were compelled to buy aod run the rail- 
wnyi now it would bankrupt their treasuries and 
prove a great calamity to the travelling and shipping 
pohiic.^ifritfiwtjr Age. 
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Vol. XIV. NOVEMBER 7. 1891. No. 46. 



EXCHEQUER COURT OF CANADA. 

} 



Burbidge, J. 
September 17, 1891 



Thb Qukbn v. Babey et al. 

Injurious affection of land— Construction of a 
railway Ming on a side-walk contiguous 
thereto— Measure of damages. 

Where lands are injuriously affected, no 
part thereof being taken, the owners are not 
entitled to compensation under The Govern- 
ment Railways Act, 1881, unless the injury 
(1) is occasioned by an act made lawful by 
the statutory powers exercised, (2) is such 
an injury as would have sustained an action 
but for such statutory powers, and (3) is an 
injury to lands or some right or interest 
therein, and not a personal injury, or an 
injury to trade. 

The construction of a railway siding along 
the side-walk contiguous to lands whereby 
access to such lands is interfered with, and 
the frontage of the property destroyed for the 
uses for which it is held (in this case for sale 
in building lots), is such an injury thereto as 
will entitle the owner to compensation* 
Quaere. Whether the rule that compensation 
in cases of injurious affection only must be 
confined to such damages as arise from the 
construction of the authorised works, and 
must not be extended to those resulting from 
the user of such works, is applicable to cases 
arising under The Government Railways 
Act> 1881. 

Burbidge, J. \ 

September 21,1891. J 

Thb Qubbn v. Fishbr. 

Interference with public right of navigation — 
Injunction to restrain— Jurisdiction of Ex- 
chequer Court — Right to authorize such 
interference since the union of the Provinces 
— Position of Provincial Legislatures with 
respect thereto— Right of Federal authorities 
to exercise powers created prior to the 
Union* I 



An information at the suit of the Attorney- 
General to obtain an injunction to restrain 
defendant from doing acts that interfere with 
and tend to destroy the navigation of a pub- 
lic harbor is a civil and not a criminal pro- 
ceeding, and the Exchequer Court has con- 
current original jurisdiction over the same 
under 50-61 Vict c. 10, s. 17 (d). 

(2) A grant from the Crown which dero- 
gates from a public right of navigation is to 
that extent void unless the interference with 
such navigation is authorized by Act of 
Parliament. 

(3) The Provincial legislatures, since the 
union of the provinces, cannot authorize such 
an interference. 

(4) Wherever by act of the Provincial 
legislature passed before the Union, authority 
is given to the Crown to permit an interfer- 
ence with the public right of navigation, 
such authority is exercisible by the Govern- 
or-General and not by the Lieutenant- 
Governor of the Province. 

Burbidge, J. 1 

September 21, 1891. J 

Abchtjiald v. Thb Qubbn. 

Contract— Construction — Implied promise- 
Breach thereof. 

The suppliant had a contract to carry Her 
Majesty's mails along a certain route. In 
the construction of a Government railway 
the Crown obstructed a highway used by the 
suppliant in the carriage of such mails, and 
rendered it more difficult and expensive for 
him to execute his contract After the con- 
tract had been fully performed by both 
parties the suppliant sought to maintain an 
action by petition of right for breach thereof 
on the ground that there was an implied 
undertaking on the part of the Crown in 
making such contract that the Minister of 
Railways would not so exercise the powers 
vested in him by statute as to render the 
execution of the contract by the suppliant 
more onerous than it would otherwise have 
been. 

Held, that such an undertaking could not 
be read into the contract by implication. 
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Burbidge, J. 1 
October 14,1891 ./ 
Tancredk Dube, Suppliant, and Hhr Majesty 

the Qu ken, Respondent. 
Injury received on Government Raihmy— Negli- 
gence— Order for particulars— Practice. 
Where in bis petition the suppliant alleged 
in general terms that the injuries He received 
in an accident on a Government Railway in 
the Province of Quebec resulted from the 
negligence of the servants of the Crown in 
charge of the train, and from defects in the 
construction of the railway, an order was 
made for the delivery to the respondent of 
particulars of such negligence and defects. 



8UPERI0R COURT-DISTRICT OF 8T- 
FRANCIS. 

Skerrrooke, Sept 30, 1891. 
Effort Brooes, J* 
Hon* J. G. Robertson v< Hon, Geo, Irytcb, 
and Quebec Ckutral Railway Co,, in- 
tervenanta, and Plaintiff, contesting 
intervention. 
Quebec Central Railway Company^ Contract— 

Construction of. 
Held: — Wftere R, undertook in consideration 
of receding a certain number of bonds t or a 
certain sum in cagh in lieu thereof, to pay 
certain liabilities of a railway company 
of which he wot president^ and procure for 
the company a discharge tlierefrom^ and it 
appeared that he u*ed the earning* of the 
company pending negotiation $ prior (a the 
execution of tlve agreement to pay part of 
suck claim* which were due at the date of 
the agreement, and for which under the agree- 
ment he was personally liable, that he um* 
not entitled to the equivalent portion of tht 
bonds or cash. 
Brooke* J. : — 

The plaintiff, by action of date 30th March, 
18S9, alleges that by Act 49*50 Vict, of the 
legislature of the Province of Quebec, cap. 82, 
assented to on the 21st June, 1886, the Char- 
ter of the Quebec Ceutral Railway Company 
was amended, authorising the provisional 
directors of the company in the said Act 
named to issue prior Hen Bonds, 3,000 in 
number, of £100 stg. each, payable in 20 years, 
to be a first charge on the property of said 



company ; that upon the coming into force of 
the said Act the powers of the said directors 
should cease, and the road be administered 
by a board of provisional directors consisting 
of Messrs. Robertson, Morkill, Hall, Norman, 
Bhepbard, Price, Bremner, Dent and Bran- 
don, until a permanent board of directors 
should be elected as therein provided; 'that 
said Act should come into force by procla- 
mation of the Lieutenant-Governor, to be 
issued on a declaration of the company that 
it was assented to by two- thirds of the share- 
holders, which if not given before June 1st, 
ISSB, should render said Act inoperative; 
that on the 2nd April, 1887, by agreement 
between the provisional directors and the 
plaintiff it was agreed ■ That whereas there 
were certain debts amounting to about 
§2 91,494 due or claimed from the company 
outside tbe bonded debt, and certain other 
liabilities mentioned in said agreement , tbe 
plaintiff in consideration of $250,000 agreed 
to discharge said liabilities other than the 
bonded debt and liabilities mentioned in 
sections 3 and 4 of said agreement ; that said 
provisional directors should as soon as possi- 
ble after the coming into force of said Act 
execute and deliver &3S bonds to be held by 
defendant under the conditions mentioned, 
and then to be delivered to plain tiff according 
as ho fulfilled conditions of said agreement ; 
that on tbe 3rd Nov., 3887, the Act was pro- 
claimed, and the provisional directors depos- 
ited with the defendant the 588 bonds ; that 
in pursuance of the agreement be has paid 
the larger portion of the liabilities referred 
to in the agreement, has delivered tbe statu* 
tory declarations required, and has delivered 
a complete discharge from said debts, and 
received at different times bonds in the pro- 
portion which the discharges bore to liabili- 
ties mentioned in the schedule; that in the 
month of January', 1889, he delivered to de- 
fendant discharges for an amount which 
would entitle him to forty -three bonds, which 
defendant refuses to deliver ; that on the 
31st January, he protested defendant, who 
replied that he had received instructions 
from Price* one of the directors, and R. N. 
Hall, managing director, not to deliver the 
bonds ; that plaintiff has completed all the 
provisions of the contract^ and since January 
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has paid sufficient to entitle him to three 
additional bonds ; and he asks for delivery 
of 46 bonds. 

The defendant appeared but did not plead. 
Subsequently he deposited tbe bonds in 
Court, and on the 29th April, 1889, the Que- 
bec Central Railway Company filed a peti- 
tion in intervention, followed by moyens, 
filed May 16, in which they allege: That 
save as admitted plaintiffs allegations were 
untrue ; that from the date of tbe incorpor- 
ation of the company till November 3 f 1887, 
the plaintiff was president of the company, 
and chairman of the board of directors, and 
acted in a fiduciary capacity ; that during 
all this time R. N. Hall and R. D. Morkill 
were directors, R. N. Hall being tbe soli- 
citor ; that during his term of office he was 
conversant with tbe affairs of the company, 
and must be so held to be ; that by 49-50 
Vict (Quebec) which came into force by pro- 
clamation of the Lieutenant-Governor, Nov- 
ember 3, 1887, the parties named became 
vested with the management, but up to that 
time the English directors had no control over 
the affairs of the company. They also set up 
agreement sous wing privS as in declaration. 
That in carrying into force of said Act, the 
provisional directors handed over 588 bonds 
to defendant; that the Quebec Central Rail- 
way Company was never liable for the debts 
set forth in the second part of the schedule 
in said agreement, to wit, $178,209, nor were 
they claimed from them, as the plaintiff well 
knew, but if due at all were claimed from 
Bowen A Woodward, contractors, who for sev- 
eral years had been indebted to the Quebec 
Central Railway Company in the sum of £100,- 
000 stg., and said debts, in part before, and in 
part since said agreement, were partially set- 
tled at ten cents on the dollar; that previous 
to the 2nd of April, 1887, tbe date of the 
agreement, the debts mentioned in the se- 
cond part of the agreement had been in a 
large measure settled and paid by the com- 
pany out of its revenues, so that on said day, 
in lien of $113,285.66, there was only due by 
the company $58,829.42, as the plaintiff well 
knew ; that the company was able to pay its 
own debts, and in fact between said date and 
November, 1887, did pay all such debts ; that 
no statutory declarations in form, or con- 



taining the information required to be given, 
were ever delivered by plaintiff to defendant 
in pursuance of the agreement, and that 
those given were wholly insufficient; that 
after the coming into force of said Act, large 
sums exceeding $30,000 were taken from the 
funds of the company and expended in the 
payment of said debts which plaintiff was 
bound to pay ; that plaintiff has not carried 
out his agreement, nor paid the debts agreed 
upon, but they have largely been paid out of 
the funds of the company ; that on the 2nd 
April, 1887, the parties, i. e. directors in Eng- 
land, were not aware of the true state of af- 
fairs of the company, but on the contrary if 
they bad been they would not have entered 
into the, agreement with plaintiff, but they 
were misled by plaintiff, and by erroneous 
statements on his part, and that said agree- 
ment is void .—Wherefore they prayed : 1. 
That the agreement be set aside ; 2. That 
upon its being set aside all their rights to 
recover bonds be reserved ; 8. That it be de- 
clared that plaintiff has not carried out the 
agreement ; 4. That the plaintiff's action be 
dismissed ; 5. That the defendant be con- 
demned to deliver up the bonds to tbe inter- 
venants. 
The plaintiff pleaded to the intervention : 
1. Denying allegations of the intervention, 
except as they reiterate plaintiffs declara- 
tion ; 2. That in the summer of 1885 the pro- 
visional directors formed a committee of 
English bondholders referred to in 49-50 Vic. 
cap. 82, and employed one Thomas Swinyard 
to make a thorough inspection of the property 
and books of tbe Quebec Central Railway; 
that such inspection was made and balance 
struck on the 31st August, 1885, showing a 
direct liability of $113,285.66, besides a liabi- 
lity of $178,280.71 of contractors, and arising 
out of construction; that the $113,285,66 in- 
cluded wages of the employees of the road 
and the current liabilities, which of necessity 
were payable and were paid out of ordinary 
receipts of the road, which was run after 
August, 1885, as usual, so that said amount 
and details were varying daily and month- 
ly ; that it was well understood and apparent 
that said sum of $113,285.66 was merely an 
estimate on the balance struck by Mr. Swin- 
yard ; that from that day till the date of the 
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agreement, 2nd April, 1887, several balance 
sheets were at different times furnished the 
committee of English bondholders showing 
variation ; that when the agreement was ex- 
ecuted in London the provisional directors 
there well knew that the balance shewn on 
said sheet was not correct at that date, and 
a large amount of liabilities incurred in 
first part had been paid and new similar 
liabilities incurred, and it was well un- 
derstood that the direct liabilities of the 
road wouM continue to be met out of the 
receipt* of the road, and new liabilities 
incurred, and the company continued to pay 
from ordinary receipts the ordinary expen* 
ses ] that the agreement <was drafted in the 
absence of and without the knowledge of 
plaintiff and forwarded to Canada for his ex- 
amination and ratification, and only came 
into force on July 18, 1887, upon the English 
directors consenting to its modification, and 
that he has in good faith carried out all the 
conditions thereof ; that eaid agreement has 
been voluntarily accepted and ratified and 
executed with the full knowledge of all the 
facts by the company, by the delivery of 
bonds, and for the purposes set forth in see. 
4, third parties not in said agreement have 
acquired rights ; that the bonds were deliv- 
ered on the 16th February, 1SSS, after new 
directors had had the control of the hooka 
for more than three months, and long after 
they knew that the larger portion of the 
items of the first part of the first schedule of 
Mr. 8winyard*s report had been paid ; that 
by said agreement plaintiff bound himself to 
indemnify the company against all claims 
other than bonded debt liability mentioned 
in sec* 4, and the six months working expen- 
ses before the coming into force of the Act 
(3rd November, 1S87), and the company are 
enforcing the same ; that It was always well 
understood that until the Act should come 
into force the receipts should be available for 
liabilities mentioned in the first part of the 
schedule, and of similar liabilities incurred 
between date of audit and comine into force 
of Act, and they were paid with the full 
knowledge and acquiescence of the directors ■ 
that the directors, and company i nterv en- 
ants , havei long after they knew all the cir- 
cumstances, ratified the transaction and 



agreement, and bonds were- delivered ; and 
asks for dismissal of intervention. 

On the 21st June, 1886, the Quebec Cen- 
tral Railway Company, intervenants, sought 
and obtained an amendment to their charter. 
49-5Q Vic cap- 82, by which they were anr 
thorised on their representation that it w&s 
necessary, to raise additional capital for the 
completion of its Chaudiere Valley exten- 
sion, for improvements on its main line, for 
additional equipment for the payment <>j 
floating liabilities and expenditure incurred or 
sanctioned by the committee of the (tften) pre- 
sent bondholders of such company, and other 
purposes ; to issue 3,000 bonds of £100 stg. 
each, to be called prior lien bonds, which 
should be a first mortgage or charge upon 
the property of said company, save existing 
rights, and liens, if any, upon the- rolling stoe* 
and equipment owned by, or in u*f vpvn the said 
railway. It was declared that upon the 
coming into force of the said Act, the powers 
of the directors should cease, and certain par- 
ties were named, to wit, plaintiff, and Messrs 
Morkill and Hall of Canada, and Norman, 
Shephard, Price, B rem nor, Dent and Brandon 
of England, who were entrusted with the 
administration of the affairs of the company 
until a permanent Board of Directors should 
be named, who were authorised amongst 
other things, sec. 8, to issue the said prior 
lien bonds, and to apply the proceeds thereof 
to the purposes mentioned in the preamble of 
the said Act That the said Act should come 
into force only upon the proclamation of 
the Lieutenant-Governor in Council, which 
should be issued upon the declaration of the 
company that it had received the assent of 
two-thirds of the shareholders. In order to 
ascertain the condition of the company in 
1885, prior to the amending Act, one Thos 
Swinyard had been employed to examine 
the books of the company, as well as the 
road, and to report, which he did, making 
his report in December, 1885, in which he 
showed that the direct liabilities of the com- 
pany apart from the bonded debt, of which 
the interest had been guaranteed by the Pro- 
vincial Government, bnt which guaranty 
had expired, or was about to expire, were 
$113,285.66, of which $50,000 was estimate 1 
to be due on a claim of the Ontario Car Com- 
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pany for price of rolling stock, for which the 
road had been* attached on a judgment in 
favor of said Ontario car company, $22,677 
as due to Jas> Boss & Company on what was 
termed the Locomotive Account, being the 
price of locomotives bought of James Boss, 
held by him, but used by the company, and 
$40,688.66, other liabilities as per balance 
sheet of August 31, 1885, accompanying Mr. 
Swinyard's report, and certified to by Mr. 
Powers, accountant, being intervenanta' ex- 
hibit No. 1, and which consisted of what 
may be termed floating liabilities, being ac- 
counts due tradesmen for supplies, advertis- 
ing, and accounts due other roads on traffic 
account. Negotiations were initiated for a 
settlement of these claims as shown by the 
correspondence, with a view of obtaining 
legislation, and possession of the road, of 
which plaintiff was the president, and Mr. 
Woodward the manager. Mr. Woodward, 
the manager, made in England, on the 19th 
of October, 1885, a statement of the affairs of 
the road, i «., pending the investigation by 
Mr. Swinyard, in which he represented the 
direct liabilities at $110,471.63, from which 
was to be deducted $24,973.06, for contra 
items from balance sheet, and a probable 
reduction on the Ontario Car Company claim 
of $25,000, and the contractors 7 liabilities 
connected with construction of $172,500, of 
which he 'gives a list In Mr. Swinyard's 
report this is in part 2nd a contractors' liabi- 
lity of $172,208.71. 

Negotiations were entered into between 
Mr. Hall and the plaintiff, which were com- 
municated by Mr. Hall to the English direc- 
tors, on the 27th March, 1883, plaintiffs ex- 
hibit No. 16, with a view to prevent legal 
proceedings by which the bondholders in 
England would endeavor to foreclose the 
mortgage, and take possession of the road. 

Propositions were made on the one side 
and on the other, and a considerable period 
elapsed till the 2nd April, 1887, when the 
agreement plaintiffs exhibit No. 1 was signed 
as between the plaintiff and co-directors of 
the one part, and plaintiff individually of 
the other part, represented by Mr. Hall, then 
in England, subject to ratification by plain- 
tiff, by which it was declared : That certain 
debts mentioned in the schedule thereto an- 



nexed, consisting of parts 1 and 2 are due 
and claimed from the company, i e., $113,- 
285.66 of direct liabilities, and $172,288.71 
indirect or contractorsUiabilities, and where- 
as said plaintiff has agreed to settle and dis- 
charge all of said debts for $250,000, to be 
provided as thereafter agreed, therefore it 
was agreed that the parties then legally re- 
presenting the Quebec Central Bailway Com- 
pany, the intervenanta, should as soon as 
possible after the coming into force of the 
Act 49-50 Vic, cap. 82, cause the prior lien 
bonds provided for by said Act to issue, and 
deliver 588 thereof to defendant under the 
conditions thereafter expressed: That the 
defendant should hold them intact for six 
months and that immediately on the expira- 
tion of the six months he should deliver 103 
of said bonds in satisfaction of $50,000 of 
said sum of $250,000, subject to their right of 
redeeming by payment of $50,000 and inter- 
est, in cash, which however, is not in ques- 
tion in this cause, nor is the provision made 
for redeeming the whole of the bonds after- 
wards provided in said agreement, as they 
were not redeemed ; that after the expiration 
of six months, upon plaintiff delivering to 
defendant a statutory declaration signed by 
himself, by James B. Woodward and by the 
auditor of the company, to the effect that the 
liabilities mentioned in the schedule com- 
prised all the debts due and claimed from 
the said company, as direct liabilities, or in 
case of part 2, all the liabilities of the con- 
tractors which arose from and were connect- 
ed with the construction and equipment of 
the road, and stating if any of said and what 
part of the receipts of the road had been 
used in the liquidation of said debts either 
in principal or interest mentioned in part 2, 
then defendant should hand over to plaintiff 
the bonds upon plaintiff procuring and de- 
livering to defendant complete discharges 
from the said several debts due or claimed 
as mentioned in said schedule or an amount 
in bonds from time to time in the proportion 
which the discharges produced should bear to 
the liabilities mentioned in said schedule ; 
provided however, that defendant should re- 
turn and pay to the company a sum equal to 
so much of the receipts of the company as 
should appear from the said declaration to 
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have been used in liquidation of any of 
the debts mentioned in the second part of 
the said schedule; and in consideration of 
this, plaintiff agreed to indemnify the com- 
pany against all claims upon them irrespect- 
ive of the bonded debt, a claim tben in liti- 
gation with the City of Quebec, and for 
working expenses for six months prior to the 
coming into force of the said Act- 

This agreement was signed provisionally 
by Mr. Hall for plaintiff, and was afterwards 
ratified by plaintiff. In pursuance of this 
the 588 bonds were, the Act having been 
proclaimed in November, 1887, entrusted to 
defendant on the 14th November, 1887. The 
road was handed over to the English direc- 
tors, Mr. Woodward remaining their man- 
ager. Up to this time, the plaintiff had been 
president of the road, and Mr. Woodward, 
manager for many years. On the 14th Nov- 
ember, 1887, Mr. Walsh, auditor of the com- 
pany, made a statutory declaration that the 
$40,608.66 had been paid, excepting some 
$64, not stating by whom or when ; but it 
appears that it had been paid out of the 
earnings of the road from time to time be- 
tween the 31st August, 1885, and the 14th 
November, 1887, nearly all of it in 1885 and 
1886. Statutory declarations were also made 
on the same day or about that time by plain- 
tiff and Mr. Woodward, and Mr. Walsh, the 
accountant, stating that the sums mentioned 
in the lists attached thereto enumerated in 
the first part of schedule No. 1, comprised all 
the debts due and claimed from intervenants 
on the 31st August, 1885, other than the 
bonded debt, the working expenses for six 
months prior to the 12th November, 1887, 
and the liabilities connected with the Levis 
and Kennebec Railway, the liabilities of 
Bowen and Woodward, arising from the 
construction and equipment of the road, and 
that only $3,273.51 had been paid out of the 
earnings of the road on what were termed 
contractors' liabilities, part 2 schedule, since 
2nd April, 1887, date of contract Upon this 
declaration and certain vouchers produced 
by the defendant, examined as a witness in 
this cause, defendant handed over to the 
plaintiff, and to his agent Mr. Woodward, 
who appears to have transacted all this bus- 
iness for the plaintiff : 



On November 17, 1888 . . 76 bonds 
On November 28, " .. 40 " 
On November 29, " .. 60 * 
On December 14, u .. 60 " 

November 17, J. G. Ross.. 

* R.N.HalL. 

•' " Geo. Irvine. 
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He retained 8 bonds to cover the $3,273.-51 
paid from earnings on contractors' liabilities, 
leaving 46 on hand, which are in dispute in 
this cause, claimed by plaintiff of defendant, 
and claimed by intervenants. 

The question to be decided is, has plaintiff 
so complied with the terms of the contract 
that he is entitled to these 46 bonds ? Inter- 
venants claim them as well, on the grounds 
set up in their intervention. They say that 
there was misrepresentation; that the so 
called contractors' liabilities were not due or 
claimed from the company ; that they were 
unaware of the position of the company's 
affairs, managed by plaintiff and Mr. Wood- 
ward here, they being in England, and had 
they been so aware they would not have en- 
tered into the agreement, ^plaintiff failing 
to furnish them with a true state of affairs. 
They say that the statutory declarations 
were not in accordance with the agreement, 
and insufficient They further say that prior 
to April, 1887, a large portion of the $113,- 
285.66 mentioned in the first schedule had 
been paid out of their monies, t. «., the earn- 
ings of the road ; that in 1887, between the 
date of the agreement and November, 18S7, 
the plaintiff paid out of the earnings of tie 
road a large portion of the liabilities ; that 
after the coming into force of the Act, a large 
sum of money exceeding $30,000, was with- 
out their knowledge or consent taken from 
the funds of the company and applied on 
debts, which if due, plaintiff had agreed and 
was bound to pay ; that in fact plaintiff did 
not pay the debts mentioned in the schedule, 
but a very large portion of them were paid 
from their monies. Plaintiff on the other 
hand says it is true a large amount was paid 
out of the earnings of the road, but I had a 
right to pay it so, and am entitled to the be- 
nefit of it. You were aware of it, and ac* 
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quiesced in it and ratified it ; your manager 
4 here Mr. Hall, oonsented to it, and yon cannot 
complain. It was a going concern ; I as pre- 
sident had a right, and was bound to pay 
from earnings, pending negotiations, and 
daring the long delays, on account You 
knew it I only agreed to procure discharges 
of these debts, and I agreed to indemnify 
you against all claims except certain claims 
mentioned in the agreement. I abide by my 
agreement, and there are now other claims, 
notably that of commercial tax amounting 
to upwards of $18,000 which you call upon 
me to pay. 

The main difficulty arises from the delays 
which took place, from the time the arrange- 
ments were first discussed and their comple- 
tion, and the taking of the statement made 
by Mr. S win yard of liabilities, August 31, 
1885, as the basis of agreement in April, 1887, 
when there could be no doubt that there had 
been a change in the amount of the indebt- 
edness, the road having continued to be oper- 
ated under the presidency of the plaintiff 
and the management of Mr. Woodward. As 
to the pretension of the intervenants that 
the contract was improvident! y made, and 
should be set aside, I do not see in the evi- 
dence any grounds for so setting it aside. 
Take for example the alleged nun-liability 
for part 2 of schedule, contractors 1 liabilities. 
They knew that they were not claimed 
against the company (see Mr. Swinyard's 
report), though it was represented to them 
that probably some of them might be consi- 
dered privileged, and subsidies held for their 
payment, but a statement was given, and 
understanding their nature they agreed to 
pay them, or rather they stipulated with 
plaintiff that for the consideration of $250,- 
000, he would pay or rather settle them, as 
well as the direct liabilities. Ii is somewhat 
strange that they should not have directly 
settled these claims as' best they could, for it 
was understood that a reduction could be 
had on settlement, but they arranged with 
plaintiff to do this, giving him the amount 
of $250,000 to settle $291,000, and he agreed 
to do it 

What was he bound to do ? The words of 
the contract are, alleging that the debts are 
doe and claimed as in the schedule, plain- 



tiff undertook like as in the preamble, for 
the consideration of the funds to be handed 
over to him, to settle and discharge said debts 
due or claimed, or as it is in section 2 of con- 
tract, upon plaintiff procuring and delivering 
complete discharges from the said debts due 
and claimed. The main contestation and 
that upon which plaintiff's right to the 46 
bonds depends, as the case is presented to 
the Court, is this : Were the earnings of the 
road which continued to be operated under 
the presidency of the plaintiff and manage- 
ment of Mr. Woodward, and subsequently 
under the management of Mr. Hall, avail- 
able for the fulfilment of plaintiff's obliga- 
tion ? Plaintiff says, you knew they were 
so being applied, and consented to it, and I 
am entitled to the benefit of it There is no 
doubt that the ordinary working expenses of 
the road during the time between the report 
and the assumption of the road by interven- 
ants must have been paid, and there is no 
doubt that it was so understood by them and 
known by the company intervenants, but 
would this apply to what may be called ca- 
pital account ? If you look at the part first 
of schedule it. will be found that there are 
two items amounting to $72 677 which may 
be, I think, called debts on capital. They 
are the very debts which in the Act of 1886, 
49-50 Vic, cap. 8, eec 1, are referred to as not 
affected by the prior lien bonds; being liens 
and rights upon floating stock and equipment 
oumed by or in use upon the said railway. 
Plaintiff agreed to settle and discharge these 
claims or to procure and deliver up complete 
discharges for the same. What was done ? 
The first item of $50,000 was purchased by 
Mr- Ross at $40,000, and intervenants were 
made aware of this. See plaintiff's exhibit 
No. 19, Mr. Hall's letter of July 1, 1886. This 
may fairly be said to have been made for the 
benefit of whomsoever it might concern, and 
I think that plaintiff should have the benefit 
of it on his contract This was acquired by 
Mr. Ross, July 1886, by giving four notes of 
$10,000 each, and taking a transfer of the 
claim of the Ontario car company, and 
agreeing to divide any profit which might 
be made on it with Messrs. Woodward and 
Hall, but none was made, and he entered 
into an agreement by which the company 
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represented by Mr. Woodward was to pay 
him S4,00G annually in moDthly payments 
of $333.33 each, six-tenths to apply on inter- 
est, and four-tenths on principal, and also 
an agreement to pay 16 per c. per annum on 
locomotive account, six-sixteenths to apply 
on interest, and ten-sixteenths on principal, 
(see plaintiff's exhibit No. 5 filed at enquSte 
Nov. 19, 1889.) In pursuance of this, pay- 
ments were made and it appears to have re- 
duced the principal after payment of interest 
to $35,450.75, settled by plaintiff. Prior to 
April 2nd eleven payments had been made of 
$333.33, applicable in the proportion afore- 
said of six-tenths and four-tenths, and subse- 
quent to that time reducing it as aforesaid 
out of the earnings of the road. On locomo- 
tive account various payments were made 
reducing it to $4,849.19, settled by plaintiff, 
but it is to be observed that of this sum $12- 
974.16 was paid after the road was handed 
over to plaintiff, November 14, 1887, out of 
earnings prior to that time, which had been 
kept deposited in the name of the cashier on 
the 17th March, and $892.81 on the 13th of 
June, 1888. So that we have paid on these 
two items of what I call capital account $*,- 
549.25, irrespective of interest paid on the 
Ontario Car Company claim, reduced to $40,- 
000, and $17,827.81 paid Mr. Ross on locomo- 
tive account irrespective of interest, out of 
the earnings of the road while plaintiff was 
President, and which sum he had personally 
agreed to pay in his agreement of April 2, 
1887, and nearly all of it paid subsequent to 
the date of that agreement, and $13,866.87 
paid as late as March and June, 1888, belong, 
ing to intervenants, or monies earned by the 
working of the road prior to November. 1887. 
As to the other item of $40,608.66 which may 
be termed running expenses, these were all 
paid out of the earnings of the road, most of 
them prior to the agreement, and the inter- 
venants in their agreement of April 2nd, 1887, 
relieving plaintiff from the payment of work- 
ing expenses for six months prior to the 
coming into effect of the Act,and plaintiff has 
the advantage of this, and has not paid one 
dollar of the $40,608.66. Can the plaintiff be 
■aid under that agreement as it was made by 
him, to have the right pending negotiations 
to pay the debts of the company, and parti- 



cularly the large sums In items one and two 
of first part of the schedule, out of the earn- 
ings of the company, and have such payments 
accrue to his own personal advantage, so as 
to relieve himself personally from the obli- 
gation to pay them under his agreement. 
But, says plaintiff, it was so understood be- 
fore the board in London that I should, while 
the road was being carried on, pay the debts. 
That may be true in one sense, but is it true 
in the sense that he should use the funds of 
the company to pay these debts which be bad 
agreed to pay, and relieve himself from pay- 
ment to that extent ? Should be pay out tbe 
monies of the company to meet obligations 
which he undertook to pay or settle ? Were 
the earnings of the road available to him per- 
sonally for that purpose ? Suppose that the 
earnings had been sufficient to pay all the 
debts in part 1st and that they had been 
paid ? should he be entitled to the $250,0(x) 
in bonds ? That is his pretention, because 
he says, I gave you a guarantee as to all obli- 
gations except certain ones mentioned. All 
you required was to get a discharge, no matter 
if you had paid them yourselves with your 
own monies, while intervenants say that the 
guarantee was required and given because 
you, plaintiff, had had the management in 
Canada where the road was, and office and 
accounts were kept, and you knew just what 
the obligations were, and what was desired. 
You represented them as so much: yon 
knew, or could know, how much. You repre- 
sented that many of these claims could be 
settled at reduced rates. We were willing to 
give you a certain sum to do this: 
we did so, and you offered to pay 
and settle them with the monies you 
received from us ; you have not done so ; we 
find now that large sums of money have been 
used by you as President, to pay claims which 
you now ask to get the benefit of individually. 

[Concluded in next issue.] 



GENERAL NOTES. 



Canadian Long bvttt.— The Montreal Oaaetteof Oct. 
19, under the usual obituary heading, contained fivt 
announcements of deaths,three males and two females. 
The united ages of these five persons amounted to 435 
years, one being 95, one 87, two 86, and one 81 ; average 
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SUPERIOR COURT— DISTRICT OF ST. 
FRANCIS. 

Shbbbbookk, Sept 80, 1891. 
Before Brooks, J. 
Hon. J. G. Robertson v. Hon. Geo. Ibvinb, 
and Quebec Cbntral Railway Co., in- 
tervenants, and Plaintiff, contesting 
intervention. 
Quebec Central Railway Company — Contract— 
Contraction of. 

[Concluded from pace 360.] 

Is this position tenable ? So far as current 
or running expenses were concerned, they 
had to be paid to keep the road in operation, 
and this may apply to interest on the account 
for cars and locomotives. I think these may 
be called fairly running expenses, and un- 
doubtedly the intervenants knew that they 
were being liquidated as the road was oper- 
ated, but the Court cannot see that the same 
rule should apply to capital sums. The Court 
cannot say that plaintiff in his individual 
capacity under the agreement by which he 
agreed to pay those capital sums the two first 
items in schedule, the largest portion of 
which were due at the date of the agreement, 
could subsequently pay them out of earnings 
and claim the benefit of the payment to him- 
self individually, for that is bis pretention. 

But, says plaintiff, this was agreed to, and 
ratified by Mr. Hall, manager of the compa- 
ny, when the final settlement was made with 
Mr. Ross of these sums. If this was contrary 
to agreement had Mr. Hall the power to con* 
sent to this so as to bind the company, or 
could the representatives of the company it- 
self, in the face of the Act which authorized 
them to issue these prior lien bonds for cer- 
tain specific purposes, amongst others for the 
payment of floating liabilities and expendi- 
tures incurred as sanctioned by the present 
committee of bondholders, permit or allow 
them to be diverted from that purpose, or 
used for any other purpose ? When the Act 
came into force these debts were due ; they 



were authorised to pay them with bonds, but 
they were not authorized to hand the bonds 
over to any third persons, or any portions of 
them, when the debts they were authorized 
to pay with them had already been paid by 
their own monies arising from the earnings 
of the road. 

A great deal of evidence has been gone into 
with regard to the items of part two of sche- 
dule, intervenants claiming that they are 
excessive, duplicated, and some of them did 
not exist For the purposes of the present 
contestation, I do not think it necessary to 
go over them, although I have a most carefully 
prepared statement of them all. I find many 
of them settled at a small percentage. This 
plaintiff was entitled to do, and intervenantB 
cannot complain of this. It would appear 
that several of them were made to do double 
duty. The vouchers for the payments are 
very informal, some entirely defective. Of 
many of them plaintiff does not furnish any 
legal or authentic evidence of their having 
been settled, but their manager Mr. Hall un- 
dertook to scrutinize many of them and re- 
ported them as being satisfactory, and to a 
certain extent this was binding on interve- 
nants, and the defendant received Mr. Hall's . 
statement as his authority. This would, I 
think, be sufficient to exonerate defendant as 
trustee, but would not, in case of an erroneous 
interpretation of the contract, be binding on 
intervenants. 

A careful examination shows that of the 
items in schedule, parts 1 and 2, assuming 
vouchers to be authentic,plaintiff has paid and 
settled on the amounts therein mentioned 
very much leas than the sums mentioned in 
the schedule. 

It appears in the statutory declaration that 
$3,273.51 of the items in part two of schedule 
were paid out of earnings of the road, but it 
came out in evidence that this should be 
15,861.55, being a difference of $2,588.04, which 
would cause a difference in the amount of 
bonds due plaintiff; in round numbers suffi- 
cient to reduce those to which he might be 
entitled to 39 instead of 46. 

The plaintiff says that this part of the con- 
tract which authorises the retention of these 
bonds shows that plaintiff was entitled to all 
the others. He was, in proportion to amount 
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paid to the total amount, but he has received 
more than that proportion if yon take that 
part of the contract literally, for the third 
item of part 1st is admitted not to have been 
paid or settled by him, but by intervenants. 
But, says plaintiff, the third clause covers 
everything. But the contract is, I will settle 
and discharge such and such claims, no 
matter to intervenants whether at par or at 
discount, and upon my doing so, and procur- 
ing and delivering to defendant complete 
discharges from said several debts due or 
claimed, I shall obtain the bonds, or such 
proportion as I should settle. Does this mean 
that if intervenant in the meantime settles 
and' pays these debts, and particularly those 
which were outstanding at the date of the 
agreement, that the obtaining a discharge 
would be equivalent to plaintiff's paying 
them, and entitle him to his proportion of the 
bonds? 

But, says plaintiff, assuming that plaintiff 
was not entitled to have bonds for amount 
paid by the intervenants out of earnings: 
Can intervenants have a judgment for these 
bonds ? He claims it only entitles them to 
an action to account or for such specific sums 
as they may establish plaintiff has used. The 
position to my mind is this : Intervenants 
cannot obtain a remission of contract, but they 
have a direct interest in plaintiff 'snot obtain- 
ing a judgment against the defendant, trustee 
or depositary of the bonds, evidence of their 
indebtedness for a delivery of these bonds. 
They have a right to intervene as being inter- 
ested in the event of this suit in order to 
maintain their rights. 

It is established here that out of the earn- 
ings of the road, without going into other 
questions, a sum of $22,397.06 has been paid 
by them on the indebtedness which plaintiff 
agreed to pay in consideration of their bonds 
being delivered to him after payment; this 
is more than the value of the 46 bonds at 
par, which is $486— $22,356, and under the 
views expressed of the construction of the 
contract, plaintiff is not entitled to the bonds, 
irrespective of the seven bonds to cover the 
difference in amount paid on part two of 
schedule out of earnings : They have a right 
to ask the dismissal of action against defen- 
dant, and with this view of the case the 



intervention is maintained bo thai extern. 
Plaintiff may yet complete his contract, ami 
may yet show that he is entitled to tbft^ 
bonds. 

It is to be observed that plaintiff; personal- 
ly, seems to have had little to do with these 
transactions. This is shown by his own 
evidence. They were carried on in his name 
by third parties. 

Judgment maintaining intervention in so 
far that plaintiff's action is dismissed with 
costs of intervention. 

The judgment reads as follows :— 

H The Court having heard the parties, plain- 
tiff Joseph G. Robertson and the interven- 
ants The Quebec Central Railway Company, 
upon the merits of the intervention in thii 
cause, by their respective counsel, the defen- 
dant having failed to plead to the action, but 
having deposited in Court, the forty-six bonds 
in dispute herein, having examined the pro- 
ceedings, pleadings and evidence, and delib- 
erated ; 

" Considering that by Act of the Legisla- 
ture of the Province of Quebec passed in the 
49th and 50th year of Her Majesty's Reign, 
Cap. 82, intituled 'An Act to amend the 
Charter of the Quebec Central Railway Com- 
pany/ intervenants, upon their representa- 
tion that it was necessary to raise additional 
capital, amongst other things for the pay- 
ment of floating liabilities and expenditure 
incurred or sanctioned by the Committee of 
the bondholders of said Company, the Pro- 
visional Directors of said Company therein 
named were authorized to issue, upon the 
coming into force of said Act, three thousand 
Prior Lien Bonds of one hundred pounds 
sterling each, re-payable at the expiration of 
twenty years, to be a first mortgage upon the 
whole undertaking, land, equipments, tolls 
and revenues of the Company, save and ex- 
cept existing liens and rights upon the rolling 
stock and equipments owned by and in use 
upon said railway, which Act was assented 
to on the 21st June, 1886, but was only to 
come into force upon the proclamation of the 
Lieutenant-Governor of the Province, made 
in November, 1887 ; 

" And considering that in and by said Act 
certain persons, to wit : plaintiff, Messrs. 
Richard Dalby Morkill and Robert Newton 
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Hall, of Canada, and Frederick Henry Nor- 
man, Samuel Gurney Sheppard, Joseph Price, 
Alexander Bremner,Edward Dent and Hora- 
tio Brandon, were named Provisional Direc- 
tors to administer the affairs of said Company, 
and that afterwards to wit on the 2nd April, 
1887, a contract or agreement declared upon 
by plaintiff and executed by and between 
said Provisional Directors and plaintiff, it 
was amongst other things covenanted, agreed 
and declared, that whereas certain debts set 
forth in the first and second parts of the first 
schedule thereunder written were due or 
claimed from the Company, and whereas the 
said plaintiff, who was chairman of the Com- 
pany, had agreed to settle and discharge all 
the said debts for the sum of $250,000 to be 
provided for in the manner thereinafter 
mentioned, 1st That they, to wit, the parties 
of the first part representing the Company, 
will with all possible despatch, after the 
coming into force of the Act, cause the Prior 
lien Bonds designated in said Act to be ex- 
ecuted in the form of the second schedule 
hereunder written and deliver 588 thereof to 
the Honorable George Irvine, Judge of the 
Court of Vice Admiralty, residing in the City 
and Province of Quebec, to be held by him 
under the conditions hereinafter expressed. 
2nd. Until the expiry of the term of six 
months from the coming into force of said 
Act, the said Honorable George Irvine shall 
hold said 588 prior lien bonds intact; im- 
mediately upon the expiry of said six mon- 
ths, the said Honorable George Irvine shall 
deliver 103 bonds, part of said 588 bonds, to 
the Honorable JosephGibb Robertson in satis- 
faction of $50,000, part of said $250,000, and 
upon the conditions hereinafter stated, pro- 
vided always that at any time within said 
period of six months, the Company or the 
parties hereto of the first part, shall have the 
right to redeem the said 103 bonds upon pay- 
ment of $50,000 with interest at six per cent 
from the coming into force of the said Act, 
until payment Within the said period of six 
months, the Company, or the parties hereto 
of the first part, shall have the right to redeem 
and retire the remaining 485 of said bonds, 
upon depositing, in lieu thereof, in the hands 
of the said Honorable George Irvine, the sum 
of $200,000 in cash, with interest added 



thereto at the rate of six per cent per annum 
from the date of the coming into force of said 
Act, until the date of said cash deposit. .Upon 
payment or deposit of said cash or upon ex- 
piry of said term of six months, without the 
substitution of cash for, or redemption of, 
said bonds being effected, the said cash or 
the said bonds, as the case may be, shall be 
administered by the Honorable George Irvine 
as follows :— Upon the said Honorable Joseph 
Gibb Robertson delivering to said Honorable 
George Irvine a Statutory Declaration made 
by himself, by James Robertson Woodward, 
one of the firm of Bowen & Woodward, and 
by the present auditor of said Quebec Cen- 
tral Railway Company, to the effect that the 
liabilities mentioned in a list to be annexed 
thereto and corresponding with the list con- 
tained in the said first schedule hereto com- 
prise all the debts due and claimed from said 
Company (other than liabilities for working 
expenses of the Railway incurred within six 
months before the coming into operation of 
the Act), and all liabilities of the contractors 
which arose from or were connected with 
their contracts for the construction and equip- 
ment of said railway, and stating whether 
any, and, if any, what part of the receipts of 
the company have been used for the liquida- 
tion of any principal or interest in respect of 
said debts enumerated in the second part of 
said first schedule, then said Honorable 
George Irvine may pay over and deliver to 
said Honorable Joseph Gibb Robertson, the 
said cash or bonds, as the case may be, 
upon said Honorable Joseph Gibb Robertson 
procuring and delivering up to said Honor- 
able George Irvine complete discharges from 
the said several debts due or claimed as 
mentioned in said schedule, or an amount of 
said cash or bonds, from time to time in the 
proportion which the discharges produced 
shall bear to the total liabilities mentioned 
in said schedule. Provided however, that 
said Honorable George Irvine shall retain 
and pay to the Company in cash or in bonds, 
a sum equal to so much of the receipts of 
the Company as shall appear from said de- 
claration to have been used in liquidation of 
any principal or interest in respect of any of 
the debts enumerated in the second part of 
said first schedule. 3rd. In consideration of 
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the premises, the said Honorable Joseph Gibb 
Robertson hereby indemnifies the Company 
against all liabilities and claims upon the 
Company other than (a) The bonded debt of 
the Company, (6) The liability of the Com- 
pany for the satisfaction of which article 4 
provides, and (c) Liabilities for working ex- 
penses of the Railway incurred within six 
months before the coming into operation of 
the Act ; 

" And further considering that said Com- 
pany, represented by said provisional direc- 
tors, did afterwards issue in pursuance of said 
agreement and deposit in defendant's hands 
to be disposed of under said contract, 588 
Prior Lien Bonds of the par value of £100 
each, and that the same have by defendant 
—save and except 54 of said bonds— been 
delivered to plaintiff or to third persons upon 
his order and request, the said defendant 
retaining eight of said bonds for interven- 
nants under the provisions of section two of 
said contract as representing monies admit- 
ted to have been paid out of the earnings of 
the said railway on the debts or claims 
enumerated in the second part of said sche- 
dule* and the balance remaining of 46 bonds 
being now claimed by plaintiff! who alleges 
that he has fulfilled all the obligations 
devolving upon him in virtue of said con- 
tract; 

" And considering further that interven- 
ants have by their intervention represented 
that they, at the time of the execution of said 
agreement, were unaware of the position of 
the Company's affairs and were induced to 
enter into the same by misrepresentation and 
concealment on the part of plaintiff, and fur- 
•ther that at that time said sums mentioned 
in said schedule which plaintiff undertook to 
settle and cause to be discharged, had been 
largely settled and paid out of the funds and 
revenues of said Company, and that after the 
same was made large sums of money were 
with the knowledge and consent of plaintiff, 
but unknown to them, taken from the funds 
of the Company and used in the payment and 
settlement of said debts, and that plaintiff 
had not fulfilled his contract so as to entitle 
him to the conclusions of his demand against 
defendant, nor furnished the proper declara- 
tions, and asks that said agreement be set 



aside, that it be declared that plaintiff hii; 
not carried out the stipulations of said agree- 
ment, that plaintiff's action be dismissed, tod 
defendant ordered to deliver over to them 
the said forty-six bonds claimed by plaintiff ; 

" And considering that plaintiff claims that 
he has fulfilled all the conditions of his con- 
tract of date the 2nd April, 1887, and claims 
that he was entitled to the benefit of pay- 
ments made out of the earnings of the 
Railway pending negotiations, and which he 
alleges were made with the knowledge and 
consent of intervenants, and which were 
ratified and sanctioned by them ; 

" And considering further that it appears 
from the evidence in this cause that on the 
first two items mentioned in the first part of 
the schedule, to wit, $50,000 Ontario Car 
Company estimated, which was by arrange- 
ment and transfer assigned to James Boss for 
$40,000 and settled at that sum, and Messrs. 
Ross & ^Company Locomotive Account $--,- 
677, which sums plaintiff agreed to settle and 
cause to be discharged, there was paid out of 
the monies of intervenants irrespective of 
interest thereon from the earnings of the 
road prior to 14th November, 1887, when 
plaintiff ceased to be connected with the con- 
trol and management of the road, the sum of 
$22,377.06, composed of $4,549.25 paid out of 
the revenues of the Company on the $50,000 
the first item of the first part of the schedule 
reduced to $40,000, which latter sum was 
paid by James Ross for the Ontario Car 
Company elaim and $17,827.81 paid on the 
item number two of said first part of said 
schedule, and that a considerable portion of 
this amount was paid out of the monies of 
the Company subsequent to the 14th Novem- 
ber, 1887, and the payment thereof ante-dated 
in the books of the Company as though paid 
on said 14th November. That nearly all of 
the first two items of said first part of the 
schedule was due and unpaid at the time of 
the agreement of April 2nd, 1887, when plain- 
tiff agreed to settle and obtain a discharge for 
the same, and the earnings of the road which 
were applied in payment thereof irrespective 
of interest, to the extent of $22,377.06 were 
not available to the payment of debts which 
plaintiff had assumed in consideration of the 
bonds deposited with defendant, and which 
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were authorized by said Act of the Legisla- 
ture amending intervenant's charter, and 
which intervenanta were not authorized to 
pay. That the principal sums mentioned in 
said two first items of part one of schedule 
cannot and could not in any sense be held to 
be current working expenses of said road, 
and even If so, were due at the time of 6aid 
agreement, and plaintiff had and has not as 
between him and said intervenanta, under 
the contract of date the 2nd April, 1887, a 
right to benefit by any reduction made in the 
capital sums therein mentioned by payments 
made thereon out of the earnings of the said 
road; 

" And further considering that the amounts 
so paid out of the earnings of the road on 
said first two items of schedule, irrespective 
of interest, more than exceed the par value of 
the forty-six bonds claimed by plaintiff of 
defendant, and that plaintiff has not fulfilled 
the conditions of his contract and agreement 
of date the 2nd April, 1887, so as to entitle 
him to the possession of said forty-six bonds, 
and that it is established that a larger sum 
by $2,588.14 was paid out of the earnings of 
the road on the amounts mentioned in part 
two of said schedule than appears in the 
statutory declaration delivered by plaintiff to 
defendant, which would prevent plaintiff 
from receiving bonds of the value thereof 
from defendant, and that plaintiff has not 
established his right to the forty-six bonds 
claimed by him in his action against defen- 
dant under the contract declared upon by 
him; 

" And considering that intervenanta have 
proved their right to intervene to protect their 
interests in connection with said bonds, and 
that it appears that plaintiff is not entitled 
to ask the delivery thereof from defendant in 
which they, intervenanta, are interested, but 
that intervenanta have not established the 
nullity of the contract of date 2nd April, 
1887, and further that they are not entitled 
to that part of the conclusions of their inter- 
vention which asks for a judgment of the 
Court ordering the delivery of the bonds to 
them ; 

" Doth grant the prayer of the intervention 
in this cause in so far, and in so far only as 
they ask to have it declared, that plaintiff 



has not carried out the stipulations of said 
agreement so as to entitle him to the delivery 
of said bonds from defendant, and in so far 
as they seek the dismissal of plaintiff's action, 
asking a judgment to that effect; 

" And this Court doth therefore declare 
that plaintiff hath not carried out the obliga- 
tions of his contract of date 2nd April, 1887, 
so as to entitle him to the possession of the 
forty-six bonds sought by his action against 
defendant, and doth dismiss plaintiff* s action 
as against defendant, and doth maintain the 
intervention to this extent,with costs of inter- 
vention, distraits to intervenant's attorneys." 

H. B. Brown, Q. C, for plaintiff. 

Lawrence 6c Morris, for defendant 

Camirand, Kurd & Fraser, for intervenanta. 

C. Fitzpatrick and A. H. Cook, counsel for 
intervenanta. 



CHANCERY DIVISION. 

London, April 24, 1891. 
Before Khkjjwich, J. 
Davieb et aL v. Lowhn. (26 L. J. N. C.) 
Restraint of Trade— Divisibility of Agreement- 
Injunction. 

The plaintiffs in this case were a firm of 
foreign carriers and express agents, who car- 
ried on business in London, Liverpool, and 
New York. The defendant on entering their 
service agreed that he would not within 
twelve calendar months after leaving them 
carry on or be engaged or interested, either 
directly or indirectly, in the cities of London, 
Birmingham, Liverpool, and New York, or 
within fifty miles thereof, 'either as princi- 
pal, agent, clerk, or otherwise in any business 
similar to the business now or hereafter to be 
carried on by* the plaintiffs. The defendant 
having left the plaintiffs' service, obtained 
a situation in the service of a firm of carriers 
in London. 

The plaintiffs brought an action and mov- 
ed for an interim injunction to restrain the 
defendant from breaking the above mention- 
ed agreement 

Kbkbwigh, J., said that the questions to be 
considered with regard to an agreement in 
restraint of trade were: first, whether the 
limitations in respect of space and time were 
reasonable; secondly, whether they were 
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reasonably required for the protection of the 
parties. As Birmingham was not a place 
where the pi ai otitis carried ou business, an 
injunction should not be granted in respect 
of that town. The agreement was, moreover, 
unreasonable so far as it prevented employ- 
ment * in any business hereafter to bo car- 
ried ou by the plaintiffs ;' but the remainder 
of the agreement being reasonable, and there 
being in his lordship's opinion no difficulty 
in severing the bad part from the good, an in- 
junction should be granted to restrain the 
defendant from being engaged in the places 
mentioned in the agreement, except Birming- 
ham, in any business similar to that carried 
on by the plaintiffs at the time the defend- 
ant's employment by them ceased* 



ENGLISH CAUSES CELEBRES. 
Regika v. Lamson,* 

The name of Lamson is associated with 
aconitia as closely as that of Palmer is asso- 
ciated with strychnine. Two scoundrels be- 
fore the bankrupt Bournemouth doctor had 
made use of this deadly poison for criminal 
purposes. Dr. Pritchard in 1805 had ad- 
ministered it to his mother- in- law , Mrs. 
Taylor, in the form of tincture of aconite, 
and, as far back as 1841, an Irishman, M'- 
Gookey, had used it as powdered aconite 
root But the agent on which Dr- Pritchard 
principally relied, and which has gained him 
an infamous notoriety, was tartar emetic* 
and M'Conkey was, fortunately, banged with- 
out having become notorious at all. It was 
left for Dr. Lamson to introduce this new 
alkaloid to the medico-legal world. 

la the month of December, 1881, Mr* 
Bedbrook, the head-master of Blenheim 
House, Wimbledon l had among his pupils a 
boy called Percy Malcolm John, who suffered 
from paralysis of the lower limbs produced 
by curvature of the spine, but enjoyed fair 
general health. One of this lad's sisters was 
married to Br. George Henry Lamson, a 
surgeon at Bournemouth, who took a great 
interest in him and was in the habit of send- 
ing him medicines. On December 1, 1861, 
Lamson wrote to Percy John that he was 
coming to see him on the following evening. 

♦Browne andStew*rt r i 'Trials for mtirdor by pobon- 
ini/pp.&l4^7. 



He failed, however, to keep this appointment, 
but arrived at Blenheim House on the 3rd, 
with some sjveets, a cake, and a box contain- 
ing gelatine capsules which he told Mr 
Bed brook he had brought from America for 
the convenience of persons that had to take 
nauseous medicines. He induced Mr. Bed* 
brook to take one of these capsules in order 
that he might see how easily they were 
swallowed. While this experiment was 
being made, Lamson filled another with 
some powdered sugar, for which he had sent 
ou the pretext of destroying the alcohol in 
his wine, and turning to Percy John, who 
was present at the interview, said, 'You are 
good at taking medicines! take this/ The 
boy did so, and in a few minutes Lamson 
left, saying that be had to catch the tidal 
train to Paris. In about twenty minutes 
afterwards, the cripple lad was seized with 
a sudden pain which be attributed to heart- 
burn. He was carried upstairs to bed, be- 
came gradually worse, and died in a lev 
hours. The medical men who attended him, 
Dr, Berry and Dr. Little, were convinced 
that the symptoms were attributable to the 
action of some irritant poison. The potf- 
mortem appearances confirmed this view, and 
the chemical analysis indirectly revealed 
the presence of aconitia. 

On December S, Lamson unexpectedly 
returned from Paris, presented himself at 
Scotland Yard to inquire, as he said, into 
what was being done about the alleged 
murder of his brother-in-law, and was 
promptly taken into custody- He was duly 
tried at the Central Criminal Court in March, 
1882, before Mr. Justice Hawkins and a jury. 
Sir Farrer Herschell (then Solicitor-General), 
Mr, Poland and Mr. (now Mr. Justice) A. L 
Smith conducted the prosecution. Mr. Mon- 
tagu Williams was leading counsel for the 
defence. After a careful trial, Dr* Lamson 
was found guilty, was sentenced to death, 
and, after two reprieves, granted by the 
Home Secretary (Sir William Hareouit) in 
order to enable his friends in America to 
produce evidence of tils insanity, was very 
properly hanged. 

The evidence against Lamson was over- 
whelming. 1, Motive was clearly proved. 
He was and had been for two years, in grave 
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pecuniary difficulties, and, under the wills 
of Percy John's parents and the marriage 
settlement of his own wife, he had an inter- 
est in the death of his brother-in-law. 2. 
Again, he was proved not only to have been 
in possesion of aconite at the time of Percy 
John's death, but to have purchased it so 
recently as November 24, 1881. 3. Aconite 
was shown with a fair degree of conclusive- 
ness to have been the cause of death — (a) 
Suicide was out of the question. The mur- 
dered boy was in excellent spirits both be- 
fore and immediately after*the administra- 
tion of the fatal dose. (6) Accident — a more 
plausible theory — was disproved. There was 
some suggestion that Percy John posed in 
the school as ' the swell pill taker,' and that 
he might have been experimenting with 
some of the drugs in the chemistry lecture 
rooms. But unfortunately aconitia was not 
among the number of these drugs, (e) The 
hypothesis of death by disease was also 
disposed of The deceased enjoyed good 
health, and there were no morbid appear- 
ances to account for his death, (d) The 
positive evidence of death by aconitia was 
strong. The symptoms spoke of aconite, the 
appearances indicated the presence of some 
irritant poison, and the chemical analysis all 
but identified it. Dr. Stevenson experi- 
mented with an extract from Percy John's 
stomach on several mice, and they died with 
all the symptoms and post-mortem results of 
poisoning by aconite. Similar evidence con- 
tributed to the conviction of Dove in 1855. 
4. Lamson had assiduously surrounded him- 
self with the murderer's tangled web of 
deceit He told a friend that he had been at 
Blenheim House on the evening of December 
2, and had seen his brother-in-law, who was 
very ill and would not live long. This 
statement, in so far as it consisted of asser- 
tion, was wholly false, and in so far as it 
consisted of prophecy was highly suspicious. 
Again, he informed the same friend that Mr. 
Bedbrook, who was the director of one of the 
continental lines, had advised him not to go 
to Paris on the night of the 2nd, as there was 
a bad boat on the service. Mr. Bedbrook 

*0n returning to the dining-room, after seeing Lam- 
eon deport, Mr. Bedbrook found him reading the 
papers. 



had not seen Lamson on the 2nd, and had 
not, therefore, said anything of the kind. 
Nearly all the chief murderers of modern 
times— Palmer, Pritchard,Wainwright,Chan- 
trelle, and a score of others — clinched their 
fate by similar falsehoods. 'Quern Deus 
vult perdere, prius dementat/ 

The so-called ' evidence' of Lamson's in- 
sanity was both obnoxious to the criticism 
which ex post facto testimony of this descrip- 
tion naturally arouses and contemptible in 
itself. — Law Journal (London). 



FALSE TRADE NAME ON PIANO 
FORTE 

At Marlborough Street, on May 23, Messrs.* 
Anthony & Alphonse Tooth, auctioneers, of 
Oxenham's Salerooms, Oxford Street, ap- 
peared before Mr. Newton to an adjourned 
summons taken out by Henry W. Berridge, 
a clerk to Mr. Carl Bechstein, a pianoforte 
manufacturer, of Wigmore Street and Berlin, ' 
for having in their possession for sale a 
pianoforte to which a false trade description 
had been applied. The evidence previously 
given showed that Messrs. Tooth published 
a catalogue of a sale to take place on May 1, 
in which was an entry of a piano by 'C. H. 
Bachstein.' Mr. Berridge saw the piano, and 
found on the fall the words ' C. H. Bachstein, 
Hof Pianoforte Fabrik' (Court Piano Fac- 
tory). As Mr. Bechstein claimed to be piano 
manufacturer to the German Court, he con- 
sidered that the public might be led by those 
words to believe that the piano was made at 
his factory in Berlin. Messrs. Tooth, in I e- 
fence, declared that they merely had the 
piano sent to them to sell in the ordinary 
way, and that they had no desire to do in- 
jury to any firm. Moreover, it was men- 
tioned that, directly Mr. Bechstein made 
complaint, Messrs. Tooth withdrew the piano 
from the sale. Mr. Anthony Tooth now 
deposed that he received the piano com- 
plained of from Mr. Walter Watson, of Eus- 
ton Road. The catalogues were made up by 
his clerks, who could only take the descrip- 
tions from the goods as they found them. 
Evidence was then taken in support of 
another summons respecting a piano bear- 
ing the name of Schiedmayer which, it was 
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alleged, had not been manufactured by the 
firm of that name. George Culv&f well, man- 
ager to Messrs, Cramer, said he had seen a 
piano which was entered in one of Messrs* 
Tooth k Tooth's catalogues. It was marked 
* Schiedmayer, Berlin/ hut he recognized It 
as an instrument made by Rosen aar, of 
Berlin t which Messrs- Cramer had let to a 
woman on the hire system. At that time 
the name ' Rosen aar ' was on the fall Arch- 
ibald Ramsden, the English representative 
of Schied mayor, of Stuttgart, said be knew 
of no firm of piano manufacturers of the 
name of Schiedmayer in Berlin, Mr. An- 
thony Tooth deposed that a lady brought 
him the piano in question to sell, saying 
that she had brought it from Berlin. After 
he had sold it Messrs. Cramer claimed the 
instrument as their property. He had seen 
the police about the woman, and had dis- 
covered that there were several warrants out 
for her arrest A third summons was heard 
against Walter Watson, an auctioneer, of the 
E us ton Road, for a similar offence. Mr, 
Leslie, solicitor, appeared for the defence. 
George Taylor, who had been for about six 
months in the employ of Mr, Watson, said 
that he bad seen piano* arrive at the prem- 
ises of Mr. Watson from Hamburg without 
names. They were marked with different 
names before being sent out. On April 29, 
I wo pianos were delivered at the premises of 
Messrs- Tooth. Mr. Watson said that he had 
been carrying on business as an auctioneer 
in the Euston Road for about nine months* 
He had dealt with a pianoforte dealer named 
Kreuse, of Hamburg, for three years. He 
received the particular piano hearing the 
name of - Bachstein J in February last in the 
same state as it was at present. He had 
bought several ' Bachstein J pianos from dif- 
ferent dealers in Germany, and had not 
heard of Mr. Bechstein until lately. Cross- 
examined — A writ had been served upon 
him with respect to another make of pianos. 
He had had Winkelmann's pianos with the 
name-plate separate, Emil Pohl, a porter 
to Mr. Watson, said that the piano in ques* 
tion was now in precisely the same state as 
when he unpacked it on its arrival from 
Germany. He had sometimes stuck labels on 
pianos that had no name on them. The la- 



bels were sent over from Rambuig with 
the instruments, Mr. Newton said that be 
thought Messrs* Tooth & Tooth had acted 
negligently. They would have to pay £10, 
with five guineas costs, and Watson most 
also pay the same amounts. It was statoi 
on behalf of Messrs. Tooth that they in- 
tended to apnea]. 



INSOLVENT NOTICES, ETC* 

Quebec Official Gazette, Nov. 7. 

Jiulii'int Abmtfomenl** 

Abraham Blondeau, Black Lake, district of Anh.it- 
l.i-k<i. Nov. i. 

Adolphe Dufr«i)fl, carriage- maker and f aimer, 1 Ir- 
ish of St. Dominique, district of St, HyacinthcNov.i 

Mm'--p .Tiilicrteur, doing business under the urn* of 
Joliooeur k Drolet, Montreal, Nov, 3, 

James Metfaot, trader, Grande RiriereiNoT.3» 

Pierre Peltier, manufacturer, St. Ouiliautnc. to* 
trio: of Richelieu, Oct. 3L 

Gilbert Chart ier dit Robert, trader, parish of &* 
Renoit, district of Torre h.m no. Nor. 2. 

Curator* appoint! 
R* J. S. Alain k Co.— D. Areand, Quebec, enratur 
Nov. 2. 

Re Ti. R. Baker, Reanbamots.— Kent k Turootic 
Montreal, joint curator, Oct. 31. 

Re Blondeau k Gmvsl.— N. Fortier, Quebec, cutk 
tor, Oct. 28. 

Re Brown & Stool T Montreal.— J, McD* Hains.M- ^ 
real, curator, Oct. 15. 

Re J, R. E. Cadieox, cheese-maker, parish of St. 
Valerion de Milton- — I>. Chaput, curator, Got. I& 

Re Dery k Co., St. Charlea— D, Arcand, Que®*;, 
curator, Nov. 2. 

Re O'Farrell GaffueV—A. Gaumoud, Quebec. cursiur. 
Not. 2. 

Re Louis Lfcfond. Montreal.— V- A. Caldwell, M ost> 
realj curator, .Not. 2. 

Re F. E. Lamalico et ah— Bilcdeau k RenaudtHcat- 
taotit joint eu rarer, Oct Si* 

Re Gustavo Laporte.— €. Deamarteau. Montreal 
cu rotor, Oct* 3& 

Re Edouard Monsucy, lumbar merchant, Quebec. - 
J. H. tiifuuc, Quebec, curator Oct. 30, 

Re Pnl In k lianglois. — C Deim&rteau, Montreal, 
curator, Oct. 27. 

Re Charles W. Parkin, Montreal.— Kent * Tureotter 
Montreal, joint curator, Not. 3. 

Re <). B. Ranger — Bilodcau it Renaud, tfemn*:. 
joint curator, Ni>t* 3. 

R> F. X. Ritchot.— C. Besmnrteau, Montreal, cun 
tor, Oct, 30. 

Dividend*. 

Re TousBalnt Biron, St. Grefodre.— First and finai 
dividend, payable Not- '23, J. A- Poirier, St, Grfaoir?* 
cum tor. 

Re Fru. Bouebaru", trader, St. FelicieiL— Dividend, 
pay ft bio Nov. KB, N. Matte, Quebec, curator. 
Separatum from (ted and board. 

Rope Be lima Carbon neau vs. Adolphe Girooii 
Umoahi |r of Eaton, Nov. 2. 

Separation a§ tit properttt* 

Octave Martin dit Ladouoeur ts. J'oeeph rininnn 
farmer, Outremont, Nov. 3. 

AmeMrt CharlebflLsT. Napoleon Morin, grocer, Al- nt- 
treaJ* Nov. 4. 
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SUPERIOR COURT— DISTRICT OF ST. 
FRANCIS. 
Shkrbrookb, Sept. 10, 1891. 

Before Lynch, J. 
Lbpinb v. Laurent. 
Constitutional Law—Power* of Provincial Leg- 
islature—Sale of Liquor — 53 Vict. 
(Q.)cJL79 v «.39. 
Held: — That the Provincial Legislature has 
the right to confer on municipalities power to 
prohibit the sale of intoxicating liquors by 
wholesale as well as by retail, and that 53 
Vict (Q.) ch, 79, «. 39, by which the town 
of Magog is authorized to restrain, regulate, 
or prohibit the sale of any spirituous, vin- 
ous, alcoholic or intoxicating liquors by re- 
tail or wholesale within the limits of the 
town, is intra vires. 
The following judgment was delivered by 
Mr. Justice Lynch, at Sherbrooke, in the 
case of Napoleon Lepine, of Magog, peti- 
tioner, against Arthur P. Laurent, collector 
of provincial revenue, to compel the respon- 
dent to issue a wholesale liquor license to 
the petitioner. 
Lynch, J.: — 

In 1890 the legislature of Quebec, by the 
Act 53 Vict. chap. 79, incorporated the Town 
of Ma«og; and by section 39 power was 
given the Municipal Council to pass by-laws, 
among other purposes—" To restrain, regu- 
" late or prohibit the sale of any spirituous, 
" vinous, alcoholic or intoxicating liquors, by 
" retail or wholesale within the limits of the 
*■ town." 

On the 13th April, 1891, the Council of the 
Town of Magog passed the following by-law : 
" It is hereby enacted that on and after the 
"1st day of May, 1891, the granting of li- 
" censes for the sale of spirituous, vinons, 
" alcoholic or intoxicating liquors, in any 
" quantities by wholesale or retail, in stores, 
"shops and all other places (excepting ho- 
" tels), within the limits of the Town of Ma- 
41 gog, is hereby prohibited, and the granting 



" of certificates for such sale will be refused 
"by this Council in accordance with the 
" provisions of article 39 of the Act of incor- 
" poration of the Town of Magog and other 
° provisions of the statutes of the Province 
"of Quebec." 

It would appear that prior to the 1st of 
May last, petitioner had a license for the 
sale of liquor by wholesale at said Town of 
Magog ; and that he subsequently applied 
to the defendant, the collector of provincial 
revenue for said district, for the renewal of 
such wholesale license, tendering him there- 
for the fees fixed by the statute 54 Via Cap. 
13, Sec. 12. To this tender formally made 
by a notary public, defendant answered that 
he could not accept, that he must be gov- 
erned by the dispositions of the Act 53 Vic. 
Cap. 79, and of the by-law passed by the 
Corporation of Magog in virtue of this stat- 
ute, so long as that by-law remains in force. 

On the 17th August last, petitioner applied 
to this Court for the issuance of a writ of 
mandamus, addressed to the defendant, or- 
dering him to appear and show cause why a 
peremptory writ should not issue, enjoining 
him to grant petitioner the wholesale license 
for which he had applied; and with the 
petition was a deposit of the amount of fees 
required by law. It was ordered that a copy 
of the petition should be served on the de- 
fendant, with a notice that the same would 
be heard on the 20th. 

On the last named day petitioner and de- 
fendant appeared by their respective coun- 
sel, and the Corporation of the Town of 
Magog applied to be permitted to appear 
and to be heard by counsel, which applica- 
tion was granted. The main facts relied on 
by petitioner were admitted at the argument ; 
and the only question at all seriously dis- 
cussed was the constitutional right of the 
Quebec legislature to authorize the Council 
of Magog to prohibit the sale of liquor, as 
had been done by the section of the Act of 
incorporation above quoted. It was inciden- 
tally suggested by defendant's counsel that the 
allegations of the petition did not disclose a 
right to the writ of mandamus; and that 
the more correct proceeding on the part of 
petitioner, would be an action to set aside 
the by-law. It is alleged that it was the 
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duty of defendant, on payment of the pre* 
scribed fee, to have granted petitioner his 
license J and if that he so, the writ is clearly 
demandable under par. 2 of Art. 1022, C. P. 
In the SvlU case, which was not tinlike the 
present one as regards the principle involved, 
the proceeding was by mandamus ; and the 
defendant raised the same objection ; but it 
was overruled, and the case went to the 
Queen's Bench and Supreme Court. On the 
suggestion of petitioner's counsel the At- 
torney General has been notified to appear 
il he saw fit ; and he has declined to do so. 

The issue, therefore, is clear and distinct » 
and, although differing in some respects 
from that presented in what may now be 
regarded as the leading and decisive cases 
affecting the respective powers of Parliament 
and of legislature, recourse must be had to 
them to aid in determining where the legis- 
lative power rests. As regards the matter 
now ander consideration, the sole questions 
are, nad the legislature the right to confer 
upon the Magog Council the power to pass a 
by-law to prohibit the sale of liquor by 
wholesale — and was defendant bound to 
observe such by-law. 

Our jurisprudence on the general question 
of prohibitory power, was, certainly, for sev- 
eral years after Confederation, in what may 
be designated an embryo state, not having 
received the full development which has 
more recently been given to it by the pro- 
nouncements of the highest Courts of the 
Province, of the Dominion, and of the Em- 
pire. Among the early decisions which are 
quoted in support of the view that Parlia- 
ment alone can deal with the question of 
prohibition, is that of Cooey & Tlic County of 
Brome. Having been counsel in that case, I 
know something of what the issues really 
were. It was on a petition to set aside a by- 
law adopting the Temperance Act of 1864, 
which it was contended had been repealed, 
as regards the Province of Quebec, by the 
Municipal Code and the License Act. The 
late Mr. Justice Dunkin did hold that the 
legislature had not repealed, and could not 
repeal, the Temperance Act. His judgment 
was set aside by the Court of Appeals on a 
different ground, — an informality in the 
manner of taking the vote. I find, however, 



that the members of that Court express 
their views freely on the question of legist* 
tive power- The late Sir Antoine Dericm 
said : " Before the union of the Province 
"was effected by Confederation, the povw 
11 to prohibit the sale of intoxicating liquors 
" had already been conferred by the Tern- 
" perance Act of 1864, to the municipalities 
" of the Provinces of Upper and Lower Can- 
" ada. It was by that Act made a matter of 
"local and municipal regulation. By the 
" Confederation Act all the laws then in force 
" in the several provinces were continued 
" (sec. 129), and municipal institutions (sub. 
" sec. 8), as well as all matters of a merely 
"local or private nature in each province 
" (sub. sec 16, sec 92), were placed nnder 
" exclusive legislative control of the several 
" provinces. In the absence of any expres- 
"sions to restrict the powers so conferred, 
" they must be understood to comprise all 
" those matters, which at the time the anion 
" was effected, had been considered by the 
" then existing legislatures as belonging to 
" municipal institutions and as being of a 
" local or provincial character. This would 
" comprise the authority which the legisla- 
" ture of United Canada had already dele- 
" gated to the several municipalities to pro- 
" Mbit the sale of intoxicating liquors within 
"the limits of such municipalities. The 
11 meaning of the words trade and commerce 
" as used in the second sub-section of sec 91 
" of the B. N. A. Act ought to be restricted 
" to those branches of commerce of a broader 
" application than those already enumerated 
"and which are specially provided for in 
"sec 91, such as the import and export 
" trade of the country, customs and excise 
" duties, and generally all those matters of 
"trade affecting the whole Dominion, or 
"more than one of the provinces or their 
<c trade relations with one another, or with 
" the Empire or any of its possessions. I 
" do not wish here to lay down as a rule that 
11 there are no cases in which the Dominion 
" Parliament could not regulate or prohibit 
" the sale of intoxicating liquors or other 
"articles of trade within the Provinces 
" composing the Dominion. 

" It is not necessary to express any opin- 
ion what might be the authority of the 
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"Dominion Parliament in certain possible 
"contingencies; it suffices for this case to 
" say that the Temperance Act of 1864 must 
"be considered as belonging to the latter 
" class of subjects coming within the descrip- 
" tion of local or police regulations ; and this 
* I believe is the opinion of all the members 
"of this Court 

" From the best consideration I have been 
" able to give to the question now under re- 
° view, I have come to the conclusion that 
" the legislature of the Province of Quebec 
"had full power to deal with the Temper* 
" ance Act of 1864, and to alter and repeal 
" any of its provisions conferring on Muni- 
" cipal Councils the right to prohibit the 
"sale of intoxicating liquors within their 
" municipality." 

Mr. Justice Ramsay Baid : " Fortunately 
" we are not called upon to reconsider sub 
•• sec. 9 of sec. 92 of the B. N. A. Act, for a 
"prohibition to sell intoxicating liquors is 
" certainly not a license, and it cannot assist 
*' in raising a revenue. Then, is a prohibi- 
" tion to sell intoxicating liquors within the 
" limits of a local municipality, a matter of a 
" merely local or private nature in the Pro- 
vince, and furthermore does it interfere 
" with the regulation of trade and commerce ? 
" I cannot think that the exclusive power to 
" regulate trade and commerce can be inter- 
"preted in an absolute manner; and we 
" must therefore constantly enquire whether 
" the matter does not more exclusively be~ 
" long to some local power. Here it is con- 
u tended that a prohibitory by-law is not 
" dependent on the municipal institutions of 
" the province. But, as it has already been 
'• observed, the Act of 1864 evidently treats 
" it as a municipal matter, and to attempt to 
" treat these local prohibitions as a regula- 
41 tion of trade and commerce appears to me 
" to be ridiculous exaggeration. I therefore 
"think that the local legislature has the 
" right to deal with the prohibition." 

Mr. Justice Cross said: "Municipal gov- 
" eminent may include much that concerns 
" the regulation of trade, and laws affecting 
«' trade may interfere largely with municipal 
" regulations. When special trading opera- 
" tions become prejudicial to public health 
" and morals, the higher law of the public 



" good would seem to require the supremacy 
"of the local municipal control to restrain 
" the mischief of laws of the class to regulate 
" trade which should be general, not local or 
"special in their application. To prevent 
" abuses resulting from the sale of intoxica- 
" ting liquors on Sunday, or at inopportune 
"places, might be held to be reasonable 
" exercise of local municipal power, although 
" it might affect the volume of trade in these 
"articles. We find the power to prohibit 
"the sale of intoxicating liquors distinctly 
"attributed to, and exercised by, our moni- 
" cipal institutions before Confederation; 
"and, being already invested with that 
"power, we have no warrant for divesting 
" them of it, and must, therefore, leave them 
" in possession of it ' 

I have quoted thus largely from the views 
of the learned Judges of the Provincial Court' 
of Appeal in the Cooey case — which, so far 
as I know, are not reported— in order to 
show how the opinions expressed thus early 
(1878) by them were afterwards, in the main, 
adopted by the higher appellate Courts, 
which were subsequently called upon to 
judicially interpret sects. 91 and 92 of the 
Union Act, regarding the respective powers 
of Parliament and Legislature to deal with 
the vexed questions of license and prohibi- 
tion. I ought to say, to correct a false impres- 
sion, that the judgment of the Court of Ap- 
peal in the Cooey case was set aside by the 
Supreme Court by consent,— the petitioner 
not caring to proceed further. 

In 1877 the legislature of Ontario adopted 
the " Liquor License Act " which contained 
stringent provisions respecting the regula- 
tion of the sale of spirituous liquors, and 
gave rise to what is known as the Hodge 
case, which was adjudicated upon by the 
Privy Council the 13th Dec. 1883. 

In 1878 Parliament passed " The Canada 
Temperance Act," which permitted the 
electors of any municipality to declare in 
favor of the prohibition of the traffic in 
intoxicating liquors within the limits of 
that municipality. The Russell case resulted 
from this legislation and was pronounced 
upon by the Privy Council on the 23rd June, 
1882. 
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In 1SS3 Parliament, largely influenced by 
inferences drawn from the judgment of the 
Privy Council in the Eusseli case, legislated 
respecting the sale of intoxicating liquors, 
and the issue of licenses therefor. This leg- 
islation was regarded with great disfavor by 
all the provinces ; and a joint case to test its 
constitutionality was submitted to the Su- 
preme Court which declared it ultra vires of 
the powers of Parliament in its general prin- 
ciples ; and this view was confirmed by the 
decision of the Judicial Committee of the 
Pri\y Council rendered on the 12th day of 
December, 1885. 

While their Lordships of the Privy Coun- 
cil have in these three important judgments 
remained strictly within the issues submit- 
ted to them they have laid down as applica- 
ble to -each distinct case certain general 
principles of interpretation, which must al- 
ways serve as determining tests in constru- 
ing the powers of Parliament and legislature 
in dealing with the regulation of the liquor 
traffic, 

The ruling on " The Liquor License Act of 
1883 " has set at rest all controversy regard- 
ing the question as to where lies, under the 
constitution, the licensing power. It is thus 
tersely expressed " that the Liquor License 
Act of 1883 and the Act of 1884, amending 
the same, are not within the legislative 
authority of the Parliament of Canada." 

By the Russell case it is determined that 
Parliament had authority to pass ° The Can- 
ada Temperance Act of 1878," and it is de- 
clared : — " Parliament does not treat the 
promotion of temperance as desirable in 
one Province more than in another, but as 
desirable everywhere throughout the Do- 
minion, Parliament deals with the subject 
as one of general concern to the Dominion 
upon which uniformity of legislation is desir- 
able, and the Parliament alone can so deal 
with it" 

By the Hodge case it is decided that " The 
" Liquor-License Act of 1877 is so far con- 
" fined in its operation to municipalities in 
" the Province of Ontario, and is entirely local 
" in its character and operation " — that the 
regulations which may be adopted under it, 
" seem to be all matters of a merely local 
" nature in the Province, and to be similar 



** to, tboucb not identical in all respects with. 
* the powers then belonging to mitskipti 
*' institutions under the previously existing 
" law passed by the local parliament" "Their 
" Lordships consider that the powers in- 
•' tended to be conferred by the Act in que.*- 
" tion, when properly understood, are te 
11 make regulations in the nature of police or 
"municipal regulations of a merely loca. 
" character, as such they cannot be said to 
"interfere with the general regulation of 
" trade and commerce which belongs to the 
" Dominion Parliament, and do not conrl>t 
" with the provisions of the Canada Teinj>er- 
" ance Act, which does not appear to have 
11 as yet been locally adopted." " The sub- 
jects of legislation seem to come within 

the heads Nos. 8—15 and 16 of Sec. 92 of the 
B. N. A. Act 

Since the rendition of these judgments, or 
at least of some of them, our Courts lw* 
had occasion in several instances to apply 
them. In the Suite case, to which referent 
has already been made, the late Mr. Justice 
Ramsay in rendering the unanimous judg- 
ment of the Court of Queen's Bench Oct 7th 
1882 (5Leg. News, p. 330) said: " It may beat 
" once conceded that the power to pass prohi- 
" bitory liquor laws is not essential to the ex- 
" istence of municipal institutions, and that 
11 consequently in a very restricted reading 
" of sub. sec. 8 (sec. 92) it would not Justin 
t( the local legislature in passing a prohibi- 
" tory liquor law. In so far as the Province 
" of Quebec is concerned, municipal institu- 
" tions were the creation of special statutes- 
" The general Act was passed no longer back 
" than 1855. Among other things Count? 
" Councils were given the power to make by- 
11 laws for prohibiting and preventing the sale 
" of all spirituous,vinous,alcoholic and intoxi- 
u eating liquors &a" " These Statutes were ie 
" force at the time of confederation." • 
" We hold, then, that under a proper inter- 
11 pretation of sub-sec 8 the right to pass a 
" prohibitory liquor law for the purposes of 
lt municipal institutions has been reserved 
11 to the local legislatures by the B. K. •*• 
11 Act. We have suspended our judging 
11 in this case for an unusual length of time 
" awaiting the decision of the Privy Council 
" in the case of Russell v. The Queen. It ba* 
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* * not either expressly or by implication main- 

" tained that the Dominion Parliament can 

" alone pass a prohibitory liquor law."— The 

Suite case went to the Supreme Court, where 

the judgment of the Court of Queen's Bench 

was unanimously confirmed January 12th 

1885. (11 ^an. &C.R. p. 25) Ch. J. "The case of 

*' Hodge v. Queen just decided by the Privy 

" Council covers the constitutional question." 

Strong, J.— "I agree entirely with the judg- 

" ment delivered by Mr. Justice Ramsay. 

" Hodge v. The Queen, decided by the Privy 

" Council since the judgment of the Court of 

" Queen's Bench was delivered,having put an 

" end to the question,any further discussion of 

" it is unnecessary." — Fournier, J.—" The 

" constitutional question has now to my 

" mind been definitely settled by the de- 

*• cision of the Privy Council in the case 

* € Hodge v. The Queen. n Gwynne, J. " It 

'< seems to be supposed that the judgment of 

" this Court in the City of Fredericton v. The 

" Queen is an authority to the effect that since 

" the passing of the B. If. A. Act, it is not 

" competent for provincial legislatures to re- 

" strain or- prohibit in any manner, the sale of 

" any spirituous liquors, and that therefore 

" the legislature of the Province of Quebec 

u could not invest the Corporation of the City 

" of Three Rivera with the powers purported 

" to be vested in them by the 74 and 75 

" sees, of the Act, 38 Vic. ch. 76, and that the 

" Dominion Parliament alone could enact the 

•■ provisions contained in the 75th sec (the 1st 

" par. of which reads for restraining and pro- 

M hibiting the sale of any spirituous &c.) 

* What was decided in the City of Fredericton 

" v. The Queen was, that the provincial legis- 

" lature had not jurisdiction to pass such an 

u Act as "The Canada Temperance Act of 

" 1878," and that the Dominion Parliament 

" alone was competent to pass it ; but there 

" was nothing whatever in the decision 

" calculated to call in question the right of 

" Hie provincial legislatures to insert in all 

" Acts in relation to municipal institutions, 

M such provisions as those in question here." 

In Motion & Lambe (M.L.R.2 Q. B. 381) 

the Court of Appeal again maintained the 

constitutionality of the Quebec license Act, 

the Chief Justice remarking that they were 

to be governed by the decision in the Hodge 



case, followed by the last decision rendered 
" by the Privy Council, holding that the 
" right to legislate on the issue of licenses for 
" the sale of liquor by wholesale or by retail, 
" belonged to the local legislatures." This 
case went to the Supreme Court, where the 
appeal was dismissed. All of the Judges 
concurred in saying that they regarded the 
constitutional question as definitely settled. 
Gwynne, J. observed :— All of these judg- 
" ments rest upon the foundation that laws 
" which make, or which empower municipal 
" institutions to make regulations for grant- 
" ing licenses for the sale of intoxicating 
" liquors in taverns, shops, &c, are laws 
" which, as dealing with subjects of a purely 
" local, municipal, private and domestic 
" character are intra vires of the provincial 
" legislature." . m 

In the last reported case bearing on this 
matter, of which I have any knowledge, 
Moir & Village of Huntingdon (20 R. L. 684) 
the Court of Queen's Bench held, that the 
power conferred Upon local councils by Art. , 
561 of the municipal code to prohibit the sale 
by retail of intoxicating liquor, was within 
the competency of the legislature of the 
Province. 

The learned counsel for the petitioner has 
sent me up for reference the record of a case 
from Three Rivers, Desserveau & LascUle, 
together with the judgment of Mr. Justice 
Bourgeois therein. The facts there were in 
the main, as nearly as possible identical with 
those admitted to exist in this case. The 
learned Judge condemned the Collector to 
issue the license, holding that he had shewn 
no legal reasons for his refusal to do so. I 
regret very much not to have had an opportu- 
nity of examining the reasons which led my 
brother Judge to the conclusion at which he 
must have arrived that the local council of 
the parish of St. Anne de la Perade had no 
authority to pass a by-law, prohibiting the 
sale of liquor in such manner and to such 
extent as to divest the Collector of provincial 
revenue of the obligation to deliver a license 
to sell by wholesale. The conditions here 
are not however exactly similar to what they 
were in that case. It is possible that the de- 
cision there turned upon the absence of any 
provision in the municipal code authorising 
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tne Council of the parish of Ste. Anne de la 
Perade to pass such a by-law, and that pos- 
sibly the by-law itself did not apply, and 
could not be applied, to the case of a whole- 
sale liquor license, and was limited in its 
operation to the prohibition of the sale of in- 
toxicating liquors in quantities less than 
three gallons, or one dozen bottles, as author- 
ized by art 561 of the municipal code, and 
consequently could not apply to a wholesale 
license which would be in excess of the 
power thus delegated. I am not now called 
upon to determine any such questions. What 
the petitioner asks me to do, is, to declare 
that the legislature of Quebec had no right or 
authority under sec. 92 of the B. N. A. Act, 
to confer upon the municipal council of the 
Town of Magog the power of passing a by- 
law to prohibit within its limits the sale of 
liquor by wholesale, as has unquestionably 
been done by 53 Vic cap. 79 of the Quebec 
Statutes, sec. 39. The Supreme Court and the 
Court of Appeals have, in the decisions refer- 
red to, supported by the judgment of the 
Privy Council in the Hodge case, emphatical- 
ly laid down the doctrine that the regulation 
of the liquor traffic, wholesale and retail, is 
within the exclusive control of the local 
legislature ; and the Court of Appeals in the 
Moir case has affirmed, in the most distinct 
manner, the right of the legislature to de- 
legate to municipal councils the power of pro- 
hibiting the sale of liquor by retail. In the 
Severn case the Supreme Court went far in 
the direction of holding that the regulation 
of, and the right to license, the wholesale 
trade was not within the attributes of the 
legislature : but in the Molson case, the Chief 

Justice remarked : " In view of the cases 

" determined by the Privy Council, since the 
" case of Severn v. Tfie Queen was decided in 
" this Court, which appear to me to have 
41 established conclusively that the right and 
u power to legislate in relation to the issue of 
u licenses for the sale of intoxicating liquors 
11 by wholesale and retail belong to the local 
il legislature, we are bound to hold that the 
" Quebec license Act of 1878 and its amend- 
" ments, are valid and constitutional." It 
may then be assumed as judicially settled 
that the legislature of Quebec had and has, 
under the constitution, the power to delegate 



to municipal councils the authority to license 
or to prohibit the sale by retail of intoxica- 
ting liquor, and to license the sale by whole- 
sale ; but it is said that the same power does 
not exist concerning the prohibition of the 
sale by wholesale. Why should the one b» 
treated differently from the other ? It may 
be as important in the interest of the locally, 
and in some instances possibly more so, to 
prohibit the sale by wholesale as by retail : 
and can the one local prohibition be regari- 
ed as an interference with the regulation vf 
trade and commerce when the other is not 

I must confess my inability to appremtr 
the distinction. The late Chief Justice 
Dorion, in the course of his observations in 
the Cooey case, quoted two decisions of the 
Court of Queen's Bench of Ontario, whicl. 
have a decided bearing on the point no* 
under consideration. In the case of Re^a 
v. Taylor it was said i— u The Ontario le-jis- 
" lature has a right to license or prohibit tin 
" sale of liquor in shops or taverns, and in 
" other places of jthe like kind, because it has 
" the exclusive power over municipal instil n- 
" tions : and these institutions had before 
" and at the time of Confederation the ei- 
" ercise of these powers, and because suvb 

II power, read in connection with sec 92 suK 
" sec. 1G of the Confederation Act, is now a 
" matter of a merely local or private nature 
" in the Province. That power is in restraint 
" of trade, as well as a matter of police. TLv 
" general regulation of trade and commerce 
" which is vested in the Dominion govern- 
" ment must be considered to be modified 
" by the powers which the Ontario leds- 
" lature, acting in relation to municipal in- 
" stitutions, may properly exercise." The 
same Court also held in Slavin v. The Corpon- 
Hon of Hie tillage of OriUia :— " That by-laws 
" passed by municipal corporations \cholh, 
"prohibiting spirituous liquors in shops and 
" places other than houses of public enter- 
<l tain ment and limiting the number of 
" tavern licenses to nine, were valid as be- 
" ing within the powers of the corporation 
" under the 32 Vict cap. 32 Out, and that it 
is was within the power of the Provincial 
" legislature to confer such power." 

These judgments express my view of the 
power of the legislature ; and they have re 
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ceived their full confirmation by the judg- 
ments since rendered and to which I have 
already referred. Before Confederation our 
municipal law ch. 24 of the Con. Sts. of Lower 
Canada — like that of Upper Canada — recog- 
nized the right of municipal councils to pro- 
hibit generally the sale of liquors; sec 26,sub. 
sea 11, conferred upon all county councils in 
the month of March) of each year, the power 
to pass by-laws " for prohibiting and prevent- 
ing the sale of all spirituous etc. liquors/' and 
by sub. sec. 16 of sec. 27 every local council 
might make a similar by-law in any year 
when the county council had failed to do so 
in the month of March. This power to pro- 
hibit generally the sale of liquors, thus un« 
mistakably conferred upon and enjoyed by 
municipal councils, prior to confederation, 
has been held to be continuing and not to 
have been disturbed by any provision of 
the Union Act; and it certainly has not 
since been taken away by any competent 
authority. 

I do not feel that it is necessary for me to 
pursue the enquiry further. From the best 
thought and attention which I have been 
able to give this matter, I have come to the 
conclusion that the inherent right and re- 
sponsibility, under the constitution, of con- 
trolling municipal institutions in the Pro- 
vince belongs to the legislature; and that 
the legislature may, and from its very nature 
must, delegate this control to councils, the 
recognized guardians and administrators of 
these municipal institutions ; and that one of 
the most important elements of this control 
is the regulation of the liquor traffic, which 
may be effected in the discretion of the 
Council, under the power so delegated, either 
by a general or partial system of license, or 
by a general or partial system of prohibition, 
or by a combination of both systems. 

Was defendant bound to conform to the re- 
quirement of the by-law prohibiting the sale 
of liquor by wholesale in the Town of Magog, 
and to refuse the license asked for by peti- 
tioner? 

By the Quebec license Act, 41 Vict. cap. 
3, sec- 48, the applicant for a wholesale shop 
license, was obliged to produce the same 
certificate confirmed by the Council, as was 
required for a hotel license. This formality 



being observed, and on payment of the re* 
quisite duty, he was entitled to his wholesale 
license sec. 70, unless the sale in the munici- 
pality had been prohibited by by-law, sec. 51. 
Sec. 48 was amended in 1880, by 43-44 Vic 
cap. 11, sec. 14, by taking away the necessity 
of a certificate for a wholesale license and by 
providing that "wholesale liquor -shop li- 
censes are granted simply upon payment to 
the proper license inspector of the required 
duties and fees." This latter provision was 
not reproduced in the Revised Statutes of 
Quebec and has disappeared entirely, so that 
under Art 892 it is now the duty of the col- 
lector of provincial revenue to issue on appli- 
cation a wholesale liquor shop license on 
payment of the requisite, fees unless he has 
received under Art. 860 copy of a municipal 
by-law prohibiting the sale of liquors in the 
municipality, in which case he is forbidden to 
issue any license except it be for a steamboat 
bar or a railway buffet. Here it is admitted 
that the defendant had received a copy of the 
by-law in question, at the time when peti- 
tioner applied to him for a wholesale liquor 
license: and I cannot conceive how it was 
possible for defendant to have given any 
other answer than the one which is embod- 
ied in the formal tender and offer made to 
him by petitioner of the requisite fees and 
which he signed. " Je ne puis accepter cette 
offreparceyueje dots m'en tenir aux dispositions de 
Vacte 53 victoria ch. 79 et du reglement passipar 
la Corporation de Magog en vertu de ce Statut 
tant que le dit reglement reste en vigueur" 

On the whole I consider that sea 39 of cap. 
79, 53 Vic Quebec, in so far as it authorizes 
the Municipal Council of the Town of Magog, 
to pass by-laws to restrain, regulate or pro- 
hibit the sale of any spirituous, vinous, alco- 
holic or intoxicating liquors by retail or 
wholesale within the limits of the town, is 
within the competency and powers of the 
legislature of this Province — and not ultra 
vires thereof— that the Municipal Council of 
the Town of Magog in passing and enacting 
the by-law which is attacked by petitioner, 
was competent and acted intra vires of the 
power conferred upon it by said section, — 
that the said by-law is in all respects legal 
and binding for all the purposes thereof and 
of said section— and that defendant acted 
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correctly and legally in refusing to accept 
the tender and offer of petitioner . The peti- 
tion cannot be granted and is therefore re- 
jected with costs awarded to J. 6. Broderick, 
attorney for defendant 

G. L. dc Loltinville, for petitioner, 

/. S. Broderick, for defendant 

X L. TerriU, Q. C, for corporation of 
Magog. 



CHANCERY DIVISION. 

London, April 24, 1891. 

Before North, J. 

Thb Pobtugubsb Consolidated Copper Mines 
Company. 

Company— Contributory — Director— QmLifica- 
tion— Allotment— Notice— Reasonable Time. 

The articles of a company incorporated in 
October, 1888, provided that a director's 
qualification should be the holding of at least 
forty shares. Lord Inchiquin was one of the 
first directors, and at a meeting on October 
25, 1888, at which he was not present, forty 
shares were allotted to him and were regist- 
ered in his name. He stated, by affidavit, 
that he never applied for these shares, receiv- 
ed no notice of their allotment, and did not 
know of it until August, 1890. He had, 
however, attended meetings as director in 
November, 1888. In January, 1889, he ac- 
quired forty fully paid-up shares. A petition 
was presented in January, 1890, and the com- 
pany was wound up. Lord Inchiquin having 
been placed upon the list of contributories in 
respect of the forty shares originally allotted 
to him, on which nothing had been paid up, 
applied by summons to have his name re- 
moved, contending that he had never be- 
come the lawful owner of the unpaid shares, 
and that the fully paid-up shares were a suffi- 
cient qualification as director, having been 
acquired within a reasonable time. 

North, J., held that Lord Inchiquin must 
remain on the list in respect of the forty un- 
paid shares, on the ground that the reason- 
able time for acquiring qualification shares 
expires as soon as a director ha9 acted, and 
also that Lord Inchiquin must legally be 
presumed to have known of the allotment. 



mSOLVEXT NOTICES, ETC, 
Quebec Qgktal ffaptftft Net. \L 

Judicial Abandonment** 

Gyt k ,fr£re, batter* and ifaoe-dealerSi HoatmJ, 
Not. 7. 

jSon&bc DorioD, trader* Mfrtap«dia, district of G**r*. 
Nov. 1& 

G6deon Lalonde, general trader. Catena da to. 
Nov. 6. 

Mary Jane Leblanc trader, Carleton, Nov. 1L 

Stanislas Robitaille, Indian ourioeity dealer, Mont- 
real, Nov. 10. 

Curator* appointed. 

Re Bernier, Bayard k Pepin, Quebec— H. A. Be- 
dard) Quebec curator. Nor. 6. 

Re Francois Xatier Desrochen.— A. Gaumond, par- 
ish of St. Jean Desojuullons, curator, Not. 11. 

ife J. B. Fortier, Ste. Claire,— H. A. Bedard, Quel**, 
curator, Nov. 11. 

Re Moise Jolicceor, Montreal, doing business under 
the name of Jolicoeur & Drolet.— D. Seath, Montreal. 
curator, Nov. 11. 

Re W. H. Larue, Murray Bay.— H. A. Bedard, Que- 
bec, curator, Nov. 7. 

Re Napoleon Morin.— Bilodeau k Renaud, Montreal, 
joint curator, Not. 9. 

Re 0. Napoleon Morin, St. Pie.— J. Morin, St. Hja- 
cinthe, curator, Nov. 7. 

Re Leude and Gustave Potvin.— A. Gaumond, St. 
Jean Desohaillons, curator, Nov. 10. 
Dividend*. 

Re Cantin k Robitaille, Quebec— First and firai 
dividend (111), payable Not. 26, D. Aroand, Qaeb«, 
curator. 

Re 0. Chamberland, boot and shocdeaier, Montrw! 
—First and final dividend, payable Dec 1, C. Desm&r- 
teau, Montreal, ourator. 

Re John Couturier, Murray Bay.— Second and fio&i 
dividendt payable Dec 1. H. A. Bedard, Quebec, cura- 
tor. 

Re M. J. Dayet k Co., wine merchants* Quebec- 
Second and final dividend, payable Nov. 30, N. Matte. 
Quebec ourator. 

Re Dufour k Couturier, Murray Bay.— Second anJ 
final dividends payable Dec 1st, H. A. Bedard, Quebec-, 
curator. 

Re Francis Ouellette, alio* Frank WilleU, hotel- 
keeper, Farnham.— First and final dividend, payable 
Dec 1» C. Desmarteau, Montreal, ourator. 

Re Xlnophon Renaud, furniture dealer.— First diri- 
dend, payable Dec 2, C. Desmarteau, Montreal, cura- 
tor. 

Re R. Tyler Sons k Cc. Montreal.— Second an J 
final dividend, payable Dec 1, W. A. CaldweU, Moot- 
real, curator. 

Separation ae to property. 

Mathilde GeMineau vs. MoTfse Cartier. hotel-keep- r, 
parish of Notre Dame de Stanbridge, district of Bed- 
ford, Nov. 2. 

Angelina Valin vs. Adolphe Dufresne, farmer an 3 
carriage-maker, parish of St. Dominique, district oi 
St. Hyacinthe, Nov. 5. 

Cadastre. 

Plan of subdivision of part of lot 198 for the parish 
of i' Anoienno Lorette, registration division of Quebec, 
deposited. 
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She geg*l ffcws. 

VoL XIV. NOVEMBER 28, 1891. No, 48. 

SUPERIOR COURT-DISTRICT OF 
SAINT FRANCIS 



W. 



Shbbbrookb, Sept 30, 1891. 
Before Bbooks, J. 
B. Ivbs v. C. Parmelkbl 



Libel— Cause of action— Declinatory exception. 

Hbld :— 1. That in an actum for libel in a newt- 
paper published in the district of Bedford, 
and alleged to have been circulated in (he 
district of Saint Francis, throughout the 
Province, and in some places outside of the 
province, and claiming damages therefor, 
the Superior Court sitting in the district of 
Saint Francis has no jurisdiction, the whole 
cause of action not having arisen within said 
district, and the defendant not being domi- 
ciled or served therein. 

2. That after the return of the action the plain- 
tiff could not give jurisdiction by serving 
defendant's attorney with notice that he 
limited his action to damages caused by 
publication in the district of Saint Francis; 
and a declinatory exception having been 
filed the action was dismissed for want of 
jurisdiction. 
Bbooks, J. t— 

Plaintiff alleges that the defendant is the 
publisher and editor of a newspaper called 
the Waterloo Advertiser, printed and issued 
weekly in the town of Waterloo, in the dis- 
trict of Bedford^ in this Province, and which 
newspaper is circulated in the district of Saint 
Francis, throughout the Province, and in 
some places outside of the Province. He then 
goes on to allege the publication of certain 
libels on different dates in said newspaper; 
says that they are malicious and false, to 
defendant's injury; that they were copied 
into other papers and published throughout 
the district of St Francis and Dominion of 
Canada. That plaintiff has been injured 
thereby in his private and public life to the 
extent of ten thousand dollars. 

He caused the defendant to be served in 
the district of Bedford at his domicile. The 



writ was returned on the 26th May, 1891 ; on 
the 27th May, defendant filed an exception 
diclinatoire, and on the same day plaintiff 
filed a notice to this effect addressed to defen- 
dant's attorney : « Take notice that the plain- 
tiff limits his demand in this cause to the 
damage caused him by the publishing of the 
alleged libels by the defendant in the district 
of Saint Francis only." Defendant's grounds 
of exception are that defendant was not 
domiciled or served in the district of Saint 
Francis; that the cause of action did not 
originate in the district of Saint Francis, and 
that the Superior Court here is incompetent 
to try and determine this case for damages 
not alleged to have been caused plaintiff in 
the district of Saint Francis., for a libel alleged 
to have been published in the district of Bed- 
ford, in a newspaper alleged to have been 
circulated in the several districts of this 
Province as well as throughout the world. 

The plaintiff answers by saying that 
although the defendant is not sued at the 
place of his domicile yet the cause of action 
originated in the district of Saint Francis 
where the alleged libel was published, 
and plaintiffs action was specially limited 
to damages arising from the publica- 
tion in this district, and the whole cause of 
action, as limited by the retraxit, arose with- 
in this district 

The questions that arise are these : first, the 
competency of the Court at the time that the 
writ was served upon defendant aud returned 
into Court; and secondly, as to the effect of 
the retraxit |filed after the writ was returned 
into Court (whether before or after the filing 
of the exception is not shown). 

As to the first question, was the Court com- 
petent to hear the case as brought, that is as 
served upon defendant and returned into 
Court, I think there can be no doubt ■ The 
whole current of the decisions is to the effect 
that the Court had no jurisdiction. See re- 
marks of Chief Justice Dorion in Archambault 
v. Bolduc, 2 Dec. C. d'App., p. 110 etseq. See 
also Blumhart & Larue, 11 Q.L.R 253, where 
Mr. Justice Tessier declares : M Cela prouve 
* la necessite* ab initio de limiter Pallegation 
" du libelle et des dommages an district ou 
41 Ton veut faire comparaltre le dgfendeur en 
" dehors de celui de son domicile, si l'on veut 
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u tomberflous la regie troisieme de rarticle 34 
" du Code de Procedure Civile." 

He cites also the us repotted case of Trewr 
May v. White* See also the ease of Earth \\ 
JSouCSan* H aL t 17 Q. L. It, pp. 26 et seq* 

If this be so can a limitation of action or 
retraxit filed after the return create a jurisdic- 
tion necessary in this Court which it had not 
before? I think there can be do question 
about that IF the Court were not properly 
seized on the 26th , nothing which the plain- 
tiff could do could give it jurisdiction on the 
27th. This is just what Mr. Justice Tessier 
says in the case of Blumhart £ Larue, and it 
is logical* The jurisdiction either existed, or 
it did not exist when the action waa served 
or when it was entered in Court If it did 
not exist then, the plaintiff could not by any 
action of his create a jurisdiction. 

At the argument plaintiff said that he could 
bring as many actions as there were districts 
where the libel was circulated- Chief Justice 
Dorion says in Archambault c£ Bokhic that 
this cannot be done. See page 111, where he 
Bays it would be a contravention of Art* 15, 
C C ?■, which forbids the division of actions. 
Again as Mr. Justice Jette says in Sfa&oal v. 
La Cie. dUmprimerie de Quitm^ 4 Leg- News 
p. 414, u Considerant que la motion faite 
11 par ledemandeur demandant la permission 
" d'amender sa declaration aurait pour effet 
" d'attribuer a o© tribunal, malgr£ le refus de 
" la defend eresse d'y coDsentir, 11a jtirisdie- 
" tion qu'elle ne poss6de pas main tenant. 11 
You cannot amend bo as to give jurisdiction 
where it does not exist, If the Court cannot 
permit this, undoubtedly the plaintiff cannot 
do it The writ was served on the defendant 
and returned; the Court then had no juris- 
diction j a notice given to the attorney could 
not avail to give jurisdiction where it did not 
exist. 

Declinatory exception maintained, and ac- 
tion dismissed with coats. 

& B. Brown, Q m Q t for plaintiff 

Jno* P. Noim> Q.Q, for defendant. 



SUPREME COURT OF CANADA. 
Ottawa, NovemW I lth, 1891. 
Coram Sir W. J. Hjtcuib, C.J,, Strong, Fous. 
nieh, Tabcherea'd and Patterson, J J. 



James Mods, Appellant, v. The Coepoeatios 
op the Village of HnnraonoN, and rm 
Hon. J, C. Bomnorx, es qnaL, Respon- 
dents. 

Appeal to Supreme Court— Question of Cqs& 

Helo: Thai if an action he taken against a 
mtodcipal corporation, to set aside one of 
it* by-law$ s and the hy4aw in question h 
rq>ealed by the council of the defendnu 
corpora ft' on, by mtans of a hy-tew whkh 
comes into farce after a judgment of tte 
Court of Queen 1 * Bench, affirming the ralid* 
ity of the original by-law hut before an ap- 
peal ha* been taken from such judgmeTP.t 
the repeal of tM original by4aw so effected, 
unit reduce the matter in controversy to an 
abstract question and a claim for co#ff, vnd 
the Supreme Court cannot, under such &r* 
cumsiances entertain an appeal from Hi 
judgment of the Court of Queen 1 $ Bench* 

On April 8th, 1890, the oouncil of Hunting- 
don Village passed a by-law, under 561 M 
C, whereby it was assumed to prohibit the 
retail sale of intoxicants. On May 8tb t 1S Vi , 
the appellant petitioned tbe Circuit Court of 
the County of Huntingdon, to annul said by- 
law, on the ground that 561 M*C. is ultra rim 
of the legislature (698 et seq. MX.) 

On May 26 tb 189C>, judgment was rendered 
by the Circuit Court (Belangee, J.) quashing 
the by-law* 

An appeal was taken from this judgment, 
which was argued and taken en diliberi Jan- 
uary 23rd,189L On March 2nd, 1891, passage 
of a by-law by the Huntingdon council, re* 
pealing the by-law under dispute- By the 
law of the province, the repealing by-law 
could not come into force till May let* 1891. 

On March 21st, judgment was rendered by 
the Court of Queen's Bench, reversing the 
judgment of the Circuit (Jourt, and declaring 
the prohibitory by-law legal* On May 19th, 
appeal from this judgment to the Supreme 
Court ; appellant being within the legal de- 
lays, and having done nothing by acquies- 
cence or otherwise to bar his appeal. 

Bo motion was made to dismiss the appeal, 
and nothing was said about the repeal of iL* 
by-law in the respondent's factum* On Nov- 
ember 11th and 1 2th, 1891, the parties were 
fully heard, as to whether an appeal could be 
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taken in a case originating in the Circuit 
Court (Ch. 135, Rev. St. of Can., sees. 24, art 
G.» 28 and 80), the respondents' counsel be- 
ginning and replying. Towards the end of 
his reply, he mentioned to the court that the 
by-law had been repealed. 

In reply to a question from the bench, it 
was admitted by the appellant's counsel that 
the by-law had in fact been repealed, but 
they argued that this was plainly irrele- 
vant; (1) because appellant's rights could not 
be prejudiced by anything done by the other 
party subsequent to the institution of the 
action ; (2) that if he were right on the merits 
— and otherwise he would lose any way— the 
by-law was an absolute nullity ab initio, and 
the subsequent repeal by the council would 
have no practical effect 

The court held that after the repeal of the 
by-law, the appellant had no longer any in- 
terest in continuing the litigation,having got 
what he had originally sued for. It was 
further held that the repeal left for consider- 
ation only a speculative question, and a claim 
for costs; neither of which matters could 
properly engage the attention of the court 

The appeal was consequently quashed with 
costs. 

A. K Mitchell <fc D. C. Robertson, for Appel- 
lant 

Maclaren, Led, Smith & Smith, for the Vil- 
lage of Huntingdon. 

Seers & Laurendeau, for the Atty. Genl 

(D.C-B.) 



QUEEN'S BENCH DIVISION. 

London, July 20, 1891. 
Clhaveb v. Mutual Rbbkbvb Fund Lifb As- 
sociation.* 
Insurance — Policy in favour of wife — Death of 

insured tawed by felonious act of wife. 
James Maybrick insured his life with the defen- 
dants in favour of his wife. The insured 
died and his wife was subsequently tried 
and convicted for murdering him. Prior to 
her trial she assigned her interest under the 
policy to one of the plaintiffs. The assignee 
of the policy and the executors of the de- 
ceased sued the defendants to recover the 

• 66 L. T. Rep. 220. The oaie has been taken to the 
Court of Appeal. 



amount due upon the policy. Held, thai 
the plaintiffs were not entitled to recover. 

This was an action brought to recover the 
amount alleged to be due upon a policy of 
insurance. It was ordered that certain 
questions of law should be decided before 
any question of fact was tried, and the fol- 
lowing facts and questions were submitted 
by the parties for the opinion of the court : 

On or about the 3d October, 1888, one 
James Maybrick effected an insurance on his 
life with the defendants for £2,000 in favour 
of his wife, Florence Elizabeth Maybrick. 
James Maybrick died on the 11th May, 1889, 
and by his will, dated 25th April, 1889, he 
appointed the plaintiffs, Thomas Maybrick 
and Michael Maybrick, executors, and he 
stated therein as follows : 

"My widow will have for her portion of 
my estate the policies on my life, £500 with 
the Scottish Widows Fund and £2,000 with 
the Mutual Reserve Fund life Association 
of New York, both policies being made out 
in her name. If it is legally possible I wish 
the £2,500 of life insurance on my life in my 
wife's name to be invested in the names of 
the said trustees, but that she should have 
the sole use of the interest thereof during 
her life-time, but at her death the principal 
to revert to my children." 

Florence Elizabeth Maybrick was accused 
of having caused the death of her husband, 
James Maybrick, by administering poison to 
him, and was at the, assizes at Liverpool in 
August, 1889, in due form of law, tried and 
convicted upon an indictment charging her 
with the willful murder of her husband. 
Prior to her trial, Florence Elizabeth May- 
brick by deed assigned to the plaintiff 
Richard Stewart Cleaver, the said policy and 
all her interest thereunder, and notice of the 
assignment was duly given to the defend- 
ants. 

On the 30th August, 1889, the plaintiff 
Cleaver was duly appointed administrator of 
the property and effects of the said Florence 
Elizabeth Maybrick under the provisions of 
the statute 33 and 34 Victoria, chapter 23, 
section 9. 

The sentence passed on Florence Elizabeth 
Maybrick in respect of the said conviction 
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was subsequently commuted on the ground 
that the evidence at the trial did not conclu- 
sively prove that the said James May brick 
died from the administration of arsenic or 
other poison administered to him by her. 
The official record relating to the same is as 
follows : 

" Her l majesty having been graciously 
pleased to extend her royal mercy to the 
said offender on condition that she be kept in 
penal servitude for the remainder of her 
natural life, and such condition of mercy 
having been signified to this court by the 
Bight Hon. Henry Matthews, one of her 
majesty's principal secretaries of State, this 
court hath allowed to the said offender the 
benefit of a conditional pardon, and it is there- 
fore ordered that the said Florence Elizabeth 
Maybrick be kept in penal servitude for the 
remainder of her natural life." 

The questions of law to be decided by the 
court were as follows : (1) Whether if it be 
proved that the said James Maybrick died 
from poison intentionally administered to 
him by the said Florence Elizabeth May- 
brick, that would afford a defence to this 
action, (a) as against the plaintiff, Richard 
Stewart Cleaver, as assignee of the said policy 
from the said Florence Elizabeth Maybrick ; 
assuming the assignment to be proved (o) 
as against the plaintiff Richard Stewart 
Cleaver, as administrator, under 33 and 34 
Victoria, chapter 23, section 9, (c) as against 
the plaintiffs, Thomas Maybrick and Michael 
Maybrick, as executors of the said James 
Maybrick, deceased. (2) Whether if the con- 
viction of the said Florence Elizabeth May- 
brick be proved in this action, such convict- 
tion will be, (a) conclusive of her guilt, and 
an answer to this action as against any or 
either, and which of the plaintiffs, (o) admis- 
sible in evidence in this action. (3) Whether 
either the commutation of the sentence on 
the grounds stated, or the conditional pardon, 
if proved, will afford an answer to the alleged 
conviction. 

The policy of insurance stated that James 
May brick, for the consideration therein men- 
tioned, had become a member of the Mutual 
Reserve Fund Association, and that " there 
shall be payable to Florence E. Maybrick, 
wife, if living at the time of the death of the 



said member, otherwise to the legal personal 
representatives of the said member, the 
sum of £2,000 sterling within ninety days 
after the receipt of satisfactory evidence to 
the association of the death of the said 
member." 

Sir a Russell, Q. G, Pickford and A. Q. Sud 
for plaintiffs. 

Sir R Clarke (Sol. Gen.), and HextaU, for 
defendants. 

Dhnman, J. In this case the question pot 
to us must I think be answered in favor of 
the defendants. The action is brought in 
the names of several plaintiffs, but has been 
argued only upon the strongest point, viz: 
as to the right of Thomas and Michael May- 
brick to recover the amount alleged to be 
due upon this policy. Thomas and Michael 
Maybrick are the legal personal represen- 
tatives of James Maybrick, deceased, and for 
the purposes of this case it must be assumed 
that he was in May, 1889, murdered by his 
wife Florence Maybrick. These two plain- 
tiffs bring their action not as the legal per- 
sonal representatives of the deceased for the 
benefit of his estate, but because, as being 
such legal personal representatives, they 
become under the provisions of the Married 
Women's Property Acts, trustees for the wife, 
Florence Maybrick. It is clear that they are 
in no better position than the party for whom 
they are trustees would be, and if there is 
any fatal objection to that party suing, the 
same objection would be fatal to the execu- 
tors suing on her behalf. It is not necessary 
that I should go through all the provisions 
of the Married Women's Property Acts, but 
it is sufficient for me to say that the plain- 
tiffs are the proper persons to bring this 
action, according to the teems of section 11 
of the act of 1882 (45 and 46 Vict chap, 75), 
and the result is the same whether the wife 
is plaintiff or the executors are. The objec- 
tion has been taken that the plaintiffs can- 
not sue for the benefit of the wife, because 
the death of her husband was caused by her 
felonious act. The only case that has any 
bearing upon the present is BoUand v. Dis- 
ney, 3 Buss. 351, which is also reported under 
the name Amicable Society v. BoUand, 4 Bligh, 
194. That case first came before Leach, V. C, 
who held that the action was maintainable. 
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The facts were shortly that Fauntleroy, 
whose life was insured, committed a forgery 
of which he was found guilty, and subsequent- 
ly he was executed. The vice-chancellor de- 
cided, upon the narrow ground which Sir C. 
Russell has put forward again in the present 
case, that in order to make a policy void the 
act must he one done fraudulently, and one 
which causes the policy to attach. That 
case subsequently came before the House of 
Lords,and Lord Lyndhurst, although he does 
not appear to attach much importance to the 
fact that the policy attached in consequence 
of an act of the man himself; says in very 
clear language at the end of his judgment. 
" It appears to me that this resolves itself in- 
to a very plain and simple consideration. I 
suppose that, in the policy itself; this risk 
had been insuredjagainst. That is, that the 
party insuring had agreed to pay a sum of 
money year by year upon condition that, in 
the event of his committing a capital felony, 
and being tried convicted and executed for 
that felony, his assignees shall receive a cer- 
tain sum of money-— is it possible that such a 
contract could be sustained? Is it notvoid up- 
on the plainest principles of public policy ? " 
When we apply that reasoning to the present 
case,itis clear that a person murdering another 
does bring about death in a manner not con- 
templated by the policy. The judgment of 
Lord Lyndhurst then goes on: "Would not 
such a contract (if available) take away one 
of those restraints operating on the minds of 
men against the commission of crimes, name- 
ly, the interest we have in the welfare and 
prosperity of our connections? Now if a 
policy of that description with such a form 
of condition inserted in it, in express terms, 
cannot, on grounds of public policy, be sus- 
tained, how is it to be contended that in a 
policy expressed in such terms as the pre- 
sent, and after the events which have hap- 
pened, we can sustain such a claim? 
Can we, in considering this policy, give to it 
the effect of that insertion which if express- 
ed in terms would have rendered the policy, 
as far as that condition went at least, alto- 
gether void ? " Applying again that sort of 
reasoning to the present case, you must in- 
sert in this policy a clause, saying that the 
wife or trustees on her behalf may recover 



the amount due upon the policy, even if she 
feloniously caused the death of the person in- 
sured. The law would clearly not allow such 
a thing, and a policy with such a clause in it 
would be void. It is certainly against public 
policy that this action should succeed, and 
upon that ground I think judgment should 
be given for the defendants. 

Wilui/J. I am of the same opinion. The 
policy of insurance in this case was upon the 
life of James Maybrick, and was made in 
favor of his wife, and we must assume, for 
the purpose of deciding the questions sub- 
mitted to us, that his wife murdered James 
Maybrick. It is clear from the provisions of 
the Married Women's Property Act of 1£82, 
that the effect of the policy was to create a 
trust in favor of the wife. If any money 
was paid upon the policy, it would have to 
be paid over to Mrs. Maybrick. It has been 
suggested that the plaintiff, Cleaver, as ad- 
ministrator under 83 and 34 Victoria, chap- 
ter 23, section 9, had other trusts to which the 
money might be applied besides paying it 
over to the wife, but that is not a point which 
arises here. The executors of James May- 
brick are really the persons who are trying 
to recover this money, and they are doing so 
on behalf of Mrs. Maybrick. The question is 
whether it is an answer to their claim to say 
that Mrs. Maybrick murdered her husband. 
Upon the ground of the claim being against 
public policy I think that it is, because the 
action is brought to recover money on a 
policy on the death of a person whom she 
has murdered. I cannot imagine a case in 
which a defence upon the ground of public 
policy could be stronger. It is true that* in 
the case which has been principally relied 
upon, many of the observations do not apply 
to this case, because they depend upon the 
fact that the person who committed the act 
which caused the policy to attach knew at 
the time of committing such act that the 
policy had been effected. Nothing I think 
depends upon the question as to whether 
Mrs. Maybrick knew of the existence of the 
policy. And although it has been said that 
she did not know of it, it is almost impossible 
to say what a person in that position did or 
did not know . It is a broad principle of law 
that a person who commits a murder shall 
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not derive any pecuniary benefit therefrom, 
and that principle is not to be defeated by 
saying that the murderer did not know of 
the pecuniary benefit For these reasons I 
(hink judgment must be given for the de- 
fendants 
Judgment for defendants. 



SUPERIOR COURT— MONTREAL** 

Damage*— Stipulated hy Contract— AtL 1076, 

a a 

Held: Where it is stipulated in a contract 
for work on buildings, that a certain sum 
per Jay shall be paid for any delay in the 
completion of the work, caused hy the negli- 
gence of the party undertaking it — the 
amount to be determined by the architect 
superintending the construction — that the 
creditor is entitled to the sum so determined. 
— Knetn v. Mill*, Lynch, J„ Jan. 31 , 1891, 



SaU—Sv*j*en$ivc condition — Third party pur* 
chasing in good faith a thing which dues nvt 
belong to the seller. 

Held : — 1. Following Canadian Subscription 
Co. v. Donnelly, M. L. R., 6 S. C. 348, Where 
the sale of a movable is made with a suspen- 
sive condition, and it is stipulated that the 
purchaser shall not have any title in the 
thing sold until the condition shall be per- 
formed — as where a thing is sold and deliv- 
ered! and the price is payable in instalments, 
and it is stipulated that the purchaser shall 
not have any property in the thing until the 
price shall have been wholly paid— the ven- 
dor has a right to revendicate the thing, in 
default of payment as stipulated, in the pos- 
session of a third party who has acquired the 
same in good faith and for valuable consider- 
ation, without reimbursing to him the price 
he has paid for it, unless the circumstances 
of the sale to such third party be such as 
validate the sale of a thing not belonging to 
the seller, or unless it be a commercial mat- 
ter, or the thing be sold under the authority 
of law (Arts. 1488-1490, C. C.) 

2. The fact that the person in whose pos- 
session the thing is revindicated may have 
been misled by seeing the name of his vendor 
inscribed on the thing, does not derogate from 

* To appear in Montreal Law Reports, 7 B.C. 



the rule above stated ; it merely gives rise ; 
a claim on his part against his vendor. - 
Ooldie v. FHuttraultt in Review, Johnson, C.J , 
Wurtele k Ouimet, JX. Dec 30, 1890. 

Shtrbrwke, City of—Meeting of city tewed- 
Notice of— 89 Ftc*. {Q) t ck 5a 

Bdd —1. That public notice most be given 
of every special meeting of the dty coon^I 
of the city of Sherbrooke, as required by sect 
11 of the city charter 39 Yict (Q.) t ch. :,. 
whether such meeting be called by the mayor 
or not ; and the absence of aucb notice vitkt« 
the proceedings at such meeting, 

2* A service of notice of meeting on i 
councillor, at his place of business, after lb* 
hours fixed by law, is void, — McManamv t 
Corporation of City of Slterbrooke^ in Revie^r 
Jette, Mathieu, Wurtele, J J- ( Sept 30, ISO I 



M01R v. HUNTINGDON. 
To the Editor of The Lbcal Kbits: 

Sir, I beg leave to make some brief com- 
ments on the judgment of the Supreme Court 
in the case of Moir v. Huntingdon, a report of 
which herewith appears in your column*. 
While criticism by counsel of an adverse de- 
cision, is in general unseemly, the circum- 
stances of this case appear to. me so excep- 
tional, as to justify a departure from the 
ordinary practice. 

You will see that Mr. Moir has been punish- 
ed by being condemned to pay a double bill J 
costs in three courts. And why has he been 
so punished ? Not because he ought not to 
have brought his action in the first place. 
That could only be determined by going into 
the merits, which the court refused to do- 
Not because the law gave him no appeal from 
the judgment of the Queen's Bench at the 
time it was rendered. That point is ako 
undecided. Not because he had let pass the 
delays to appeal, or otherwise acquiesced in 
the judgment of the Queen's Bench. He had 
done none of these things. His fault was 
this, that he didn't know that before approach- 
ing the courts to seek redress for alleged 
wrong, he should have got permission so to 
do from the alleged wrongdoer. 

Now I don't hesitate to say that this judg- 
ment is, not only wrong, but clearly and un- 



THE LEGAL NEWS. 



383 



niistakeably wrong, in short that its error is 
as clear as that two and two make four and 
that two sides of a triangle are together 
greater than the third side. This is said ad- 
visedly, and with an entire remembrance 
that it is the Supreme Court of Canada which 
has rendered the judgment so characterized. 
And I support what I say by the following 
reasons: 

(1). The action once begun, the defendants 
could only stop it by putting the plaintiff in 
as good a position as if he hadn't sued at all 
Otherwise a defendant could always tender 
the debt without costs ; or a plaintiff in like 
manner at any time discontinue his action. 

(2). The repeal of the by-law could have no 
effect, unless the defendant was right on the 
merits. For if the plaintiff were right on the 
merits the by-law was null and void ab 
initio. 

(3). At any rate, if the judgment of the 
Circuit Court were right, the " by-law . ... so 
" annulled ceased to be in force from the date 
" of the judgment, 1 ' 704, M. C. ; and conse- 
quently when the council assumed to repeal 
the by-law there was noth ing to repeal And 
if the judgment of the Circuit Court were 
wrong, the appellant would lose any way. 
But the goodness or badness of the Circuit 
Court judgment, could only be decided by 
hearing the ease on the merits. Then why 
not go into the merits? 

(4). The appellant haying got a favourable 
judgment from the Circuit Court, is entitled 
to the benefit of it, unless " in the said judg- 
ment of the Circuit Court there was error." 
But the Supreme Court refused to consider 
that question. 

(5). The judgment of the Court of Queen's 
Bench, was clearly not a final judgment That 
being so, it is manifest that the other party 
couldn't take from the appellant a right of 
appeal which the law gave him. In other 
words, it is not for the party, hitherto success- 
ful but foreseeing possible defeat in the end, 
to say whether or not the law shall take its 
course 

(6). The judgment is not only vicious in 
principle, but altogether opposed to prece- 
dent The learned judges, in fact, are con- 
demned out of their own mouths. 

In the case of & Sullivan v. Earty, (11 Can. 



S. C. R. 322),an appeal was heard on a question 
of costs, and on nothing else. The appeal was 
dismissed, but on the ground that the courts 
below bad rightly put the costs on the appel- 
lant 

And in the case of Exchange Bank v. Gil- 
man, (17 Can. S. C. B. 108), the law was thus 
admirably laid down by Mr. Justice Tasche- 
reau on pages 116-117 of the report: 

" The judgment of the Court of Appeals 
" alludes to the fact that the judgment on the 
" first action has been set aside on a requite 
" civile for want of stamps on the promissory 
<' note for which the plaintiff had recovered. 
" I think this fact was erroneously taken into 
" consideration. There is no issue of that 
" kind on the record, and the copy of the 
"judgment as setting aside the first judg- 
" ment, was irregularly introduced into the 
" record in the Court of Appeal It could not 
* have been invoked in the Superior Court, for 
11 the good reason that it was rendered on 
" the 22nd of December, 1887, more than a 
" year after the judgment of the said Superior 
" Court And the Court of Appeals could not 
give a judgment which the Superior Court could not 
have given t or take into consideration as a ground 
of their judgment, a fact which did not exist when 
the Superior Court pronounced it* judgment" 

The Privy Council have repeatedly heard 
appeals on questions of costs, and granted 
costs which had been refused by the 
courts below. Yeo v. Latour, 8 Moore, N. S. 
74; Armstrong v. Huddleston, 1 Moore 478; 
Princep v. Dyce Sombre, 10 Moore 232 ; Baboo 
v. Berry, 2 Knapp 265. 

Your very truly, 

D. C. Robertson. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Nov. 21. 

Judicial Abandonment* 

Leon £. Anctil, Coaticook, Nov. 14. 

LouiB Boivin & Cie., grocer, Village Riohelieu, 
Nov. 13. 

Antoine Silvani Daoust, grocer, Montreal. Nov. IS. 

George Daveluy, insurance broker, Montreal.ALiy 21. 

Kusebe Doiron, trader, Metapedia, dUtriot of Graspl, 
Nov. 13. 

Hansen & Schwartz, ship-brokers and agents, Que- 
bec, Nov. 13. 

Naroisso Edouard Morissette, trader, Three Rivers, 
Nov. 13. 

Harris Minkowskie, trader, Montreal, Nov. 10. 

Portugal! ALemay, oabinet makers, Quobeo.Nov.18. 
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J. Ib Roberge, general merchant, Thetford Mines, 
NoT.ia 

Ckraton appointed. 

Re Gilbert Chart ier, St. BenoiL— Kent k Turootte 
Montreal, joint curator, Nov. 16. 

BeCyt k frere, Montreal.— C. Deemarteau, Mon- 
treal, oarator, Nov. 16. 

Re Adolphe Dufresne, St Dominique.— J. 0. Dion, 
SLHyaointhe, oarator, Nov. 14. 

iJeDame Julienne Laoombe (Frs. Forest k Co.), 
Joliette.— Geo. Latour, Joliette, ourator, Not. 13. 

i?eQ6deon Ialonde, Coteau da Lao.— 0. Deemar- 
teau, Montreal, oarator, Nov. 16\ 

Re Appoiinaire Langevin, parish of Ste. Ceoilede 
Milton.— P. S. Grandpr6, N. P., parish of St. Valenen 
de Milton, Nov. 6. 

Re L. P. M&hot, Fraserville.— D. Seath, Montreal, 
oarator, Nov. 18. 

Re Harris Minkowskie. — Henry Ward, Montreal, 
oarator, Nov. 17. 

Re John A. Peard, Montreal. — J. MoD. Hains, 
Montreal, oarator, Nov. 13. 

Re Pierre Peltier.— D. Desmarais, parish of StBona- 
venture d' Upton, oarator, Nov. 18. 

Re Pieard k Chevalier, Joliette.— Kent k Tarootte, 
Montreal, joint curator, Nov. 17. 

Re Wilkinson k Boyle, Montreal.— A. Lamarohe, 
Montreal, oarator, Nov. 14. 

Dividend*, 

Re William Beattie, Melbourne.— Second and final 
dividend, Main k Thomas, Melbourne, joint ourator 

Re Lyman H. Deriok, Noyan.— First dividend (25c), 
payable Dec. 8, J. McD. Hains, Montreal, curator. 

Re Joseph Dorais, St-Chrysostome.— First and final 
dividend, payable Dec* 9, 0. Desmarteau, Montreal, 
ourator. 

ifcEleazar Douoet, Granby.— First and final divi- 
dend, payable Dec. 8, 0. Desmarteau, Montreal, 
ourator. 

Re A. Durand, Joliette.— First and final dividend, 
payable Deo. 15, D. Guilbault. k P. E. McConville, 
Joliette, joint curator. 

Re J. L. IiCtourneux.— First and final dividend on 
proceeds of immovable, payable Deo. 11, Kent k Tur- 
cotte, Montreal, joint curator. 

ifoMoCormiok k Bryson.— Dividend, J. C MoCor- 
miok, Montreal, ourator. 

JSeJohn Molntyre. machinist, Montreal.— Second 
and final dividend, payable Deo. 8, A. F. Riddell, 
Montreal, ourator. 

* Re Wells k Crossby, Montreal .—First and final divi- 
dend, payable Dec 8, W. A. Caldwell, Montreal, ou- 
rator. 

Separation at to property* 

Alphonsine Benoit vs. Treffle* Montpetit, farmer, 
parish of St. Louis de Gonzague, Sept, 24. 

Marie Adeline Berthiaume vs. Cleophas Lambert, 
farmer, St. Basile le Grand, Nov. 16. 

Eliza Bourdeau vs. Antoine Moreau, carter, St- 
Joseph de Chambly, Nov. 6. 

Exilda Charland vs. Pierre Peltier, manufacturer, 
St. Guillaume d'Upton, Nov. 14. 



GENERAL NOTES- 

Judicial Patmihags.— Ab unmual amount offi- 
cial patron ate baa fallen to the lot of the present L ari 
Chancellor of England- He hai appointed thret L 
of Appeal in Ordinary, two Lords Justices, two jadaw 
of the Chanoery Division, six judges of the Queen? 
Bench Division, the President of the Probate Dtrisioii, 
and a judge of that division. As regards the saalk; 
judioial offices, Lord Halsbury has bad the appoint- 
ment of seventeen County Court judges, two masters in 
lunacy, two official referees, and two registrars in 
Bankruptcy. 

Installation or a Lord Justice Oh«bal.-0e 
October 16 in the first division of the Court of Session, 
Edinburgh, the ceremony of installing the Right Has. 
J. P. B. Robertson as Lord Justice-General of Scotland 
and Lord President of the Court of Session took place is 
presence of a crowded assemblage. The Lord Justice 
Clerk presided, and there was a full attendance of the 
judges. Mr. Robertson presented his commission to 
the Lord Justioe Clerk. The commission was record*!. 
Mr. Robertson, as Lord Probationer, then heard a ease 
at Lord Wellwood's bar and afterwards reported it w 
the judges in the First Division. The trials of the 
Lord Probationer having been sustained, the oaths cf 
office were administered to him. He was then incited 
to the bench by the Lord Justice Clerk, and he took the 
chair under the style and title of Lord Robertson. 

Cyclists and Road Racing.— A case of considerable 
interest to cyolists and local authorities came bcf or* 
the Northumberland county magistrates at Newcanl* 
on Saturday, Oct. 17, when twelve young men war* 
charged with furiously riding bicycles on the highway- 
Mr. Parsons prosecuted, and Mr. T. J. Forster defend- 
ed. At an early hour on the morning of the fed inst. » 
road-race took place from North Shields to Morpeth 
and back. At Oosforth, about half-way on the out- 
ward journey, the police took the names of the competi- 
tors, the time being half-past six. It was stated by 
the polioe that the defendants were riding at the rate 
of seventeen or eighteen miles an hour; but Mr For- 
ster said this could not have been the case owing to the 
hill and the heavy road. Mr. Forster raised the point 
that to constitute an offence it was necessary to prove 
that the road-racing was dangerous to the life or limb? 
of pedestrians, and he contended that no such danger 
arose, as only the polioe and the cyclists were present 
at the time referred to. The polioe produced a hand- 
bill issued at theinstanovof the joint oommitteeof ih* 
county, which denned bieyole or tricycle racing a* an 
offence under the Local Government Act, 1888. Tte 
bench intimated that they were against Mr, Forster, 
who thereupon obtained an adjournment to enable 
him to take the opinion of a higher Court.— Law Jour- 
nal. 
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COUR SUPtiRIEURE— DISTRICT DE 
8AGUENAY. 

24 mars 1891. 
Coram Gagnr, J. 

Naa Boudreau v. Desire Harvey. 

VerUe de terre — Oarantie — Crainte de trouble — 
Cautionnement — Frais dfenquite. 

Jugs : — la Que le vendeur est tenu enloide go 

rantir son acketeur 9 de tout troubles. 
2o. Que le droit qufa Vacheteur de retenir la 
balance du prix de vente jusqu'a ee que le 
vendeur ail fait censer la cause du trouble ou 
ait dcnni caution, est absolu et ne pent Stre 
remplacS par des garantUs additionnelles 
sur oVautres immeubles ou centre oVautres 
d&bUeurs. 
3o. Que le cautionnement est un recours plus 
direct, plus facile et plus certain que la subro- 
gation aux droits du crkmcier hypotJUcaire. 
4o. Que le defendeur qui nie toutes les alligations 
de la demande, et force le demandeur a 
prouver les fails par lui aUiguis, peut lire 
tenu aux frais d'articulation de fails et d?en- 
quite sur motion a cet effet, lors mime que le 
jugement ne seraxt que pour une somme de la 
dernicre classed la Cour de Circuit. 
Jugement:— 
" Considerant, etc. . . . 
" Qn'il est etabli que le Seminaire de Que- 
bec avait et a ear l'immeuble acquis comma 
sus-dit, par le defendeur du demandeur, une 
hypotheque au montant de $800 avec interet 
a six par cent, laquelle hypotheque est due 
etechue; 

u Que bien que le demandeur ait charge 
dans son acte de vente, le defendeur de payer 
au dit Seminaire la somme de $800, il n'a pas 
declare la sus-dite hypotheque ; 

" Que le defendeur, en vertu de son acte 
n'est tenu de payer la dite somme de $800 
au Seminaire qu'avec des termes eioignes et 
sans intlret ; 

u Que le demandeur est tenu en loi de ga- 
rantir le defendeur de tout trouble ; 



" Que subsequemment le defendeur a par 
acte d'echange c£d6 le dit immeuble avec 
garantie de tout trouble, a Pierre Boudreau 
qui est tenu en vertu de cet acte d'echange, 
aux memes obligations et termes de paiement 
que le defendeur en vers le Seminaire de Que- 
bec; 

" Que le dit Pierre Boudreau et le dit defen- 
deur comme garant de Pierre Boudreau, ont 
juste raison de craindre d'etre troubles par 
une action hypothecate de la part du Semi- 
naiie de Quebec, et que le defendeur est ex- 
pose a payer au dit Seminaire, pour rencon- 
trer les interels, une somme plus elevee que 
la balance reclamee par le demandeur; 

" Que le defendeur a le droit de retenir la 
sus-dite balance jusqu'a oa que le demandeur 
ait fait cesser la cause du trouble ou lui ait 
donne* caution suivant la loi ; 

" Que ce droit est absolu et que le defen- 
deur ne peut etre force de payer son prix de 
vente alors m£me que le creancier hypothe- 
caire aurait pour sa creance des garanties 
additionnelles sur d'autres immeubles ou 
contre d'autres debiteurs, et que le defen- 
deur pourrait etre subrogg aux droits du dit 
creancier; 

" Que le cautionnement que la loi permet 
au defendeur d'exiger lui offre un recours plus 
direct, plus facile et plus certain qu'une sub- 
rogation qui lui permettrait seulement d'ex- 
ercer les droits que le creancier hypothecaire 
peut avoir contre ses autres debiteurs, droits 
qui peuvent etre incertains et qui pourraient 
exposer le defendeur a des procedures longues 
et ruineuses ; 

" Que l'exception temporaire du defendeur 
est bien fondee en ce qui concerne le paie- 
ment de la sus-dite somme de cent piastres, 
balance due en capital par le defendeur au 
demandeur ; 

" Ordonne au demandeur de produire une 
decharge ou main levee de Fhypotheque du 
S&ninaire de Quebec ou de donner bonne et 
soffisante caution suivant la loi au montant 
de $100 balance due en capital par le defen- 
deur au demandeur, que le defendeur ne sera 
pas trouble a raison de la dite hypotheque, le 
tout sous un delai de deux mois a compter de 
la date du present jugement, sinon et a defaut 
par le demandeur de faire cesser la dite cause 
de trouble ou de donner caution comme sua* 
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dit, son action Bern ddboutee, quant au capi- 
ta] de $100, la Cour se reservant d'adjuger 
Bur lea autrea conclusions da Taction et sur 
lea depens loraqne le jugement final sera 
rendu," 

Cite" par le Juge— Parka- v. Fetton, 21 L.C.J. 
p, 253. 

Jugement final rendu le 23 join 1891 : 

" La Cour, etc, . . . 

* Considerant que depuis le jugement in- 
terlocutoire rendu le 31 mars dernier (1891) le 
deinandeur a fait cesser la cause de trouble 
dont ae plaignait le dtffendeur, en produisant 
une main lev£e accordee par le Seminaire de 
Quebec, creancier hypothecaire, et qu'il est 
bien fonde maintenant a demand er jugement 
pour le capital reclame, aavoir $100 ; 

" Que le demandeur avails malgr£ que le 
defendeur eut juste raiaon de craindre 
d'etre trouble, droit de reclamer les interdts 
but la balance du prix de vente a lui dua ; 

" Que eon action eta it, dans toua lea cas, 
bien fondee pour lea in terete reclames j 

11 Que le defendeur a con te ate tout© Tac- 
tion, maintient Faction en cette cauae et con- 
dainne le defendeur a payer an demandeur la 
aomme de $110 et deepens d'tine action de la 
claase de S10, et adjugeant aur la motion du 
demandeur pour que lea fraia d'enqueteeueou- 
rus pour fain? la preuve des faita nies par le 
defendeur dans sea reponaes aux articulationa 
de fails du demandeur aoient adjugea centre 
le defendeur, accorde la dite motion avec d£- 
pen©jet inets lea fraia d'enqutfte en cette cauae 
a la charge du defendeur." 

Angers d* Martin, procureura du demandeur, 

/. $, Purranitf procureur du defendeur. 
(c, a.) 



COUKTGF APPEAL. 

London, July 0, 1891. 

WlEUKMANN V. WaLPOLH* 

Bmich of promise of marriage— Corroboration 
— Qmimon to anmkr tetters-* Poms&ion 
of ring* 
In an action for Imach of promm of marriage, 
tilt mere fact that the defendant did not 
mutw t *r letter* -written to Mm hy the. plaintiff, 
^ in rvhieh she stated thai he had promised 
*2Q.B.(mij63l 

I 



to marry her t was Held no evidence eflnv- 
borating the plaintiff's testimony in support 
of such promise, within, the meaning of SI 
and 33 Victoria, chapter 08, tertian 1 3 and 
so of plaintiff's possession of defendant' t 
signet ring. 

Motion to enter judgment for the defen- 
dant on one of the issues in an action trie?] 
before Pollock, B>, and a jury* 

The action was brought to recover damages 
for the breach of the defendant's promise to 
marry the plaintiff ; to recover damages for 
libel, and to recover the amount of expenses 
incurred by the plaintiff in malting certain 
journeys at the defendants request The 
defendant pleaded a denial of the promise lo 
marry and of the libel, and further, that tb* 
occasion of publishing tbe alleged libel was 
privileged. At the trial tbe following fact* 
were proved with respect to the alleged pro 
inise of marriage: In September, 1882, the 
defendant met the plaintiff at an hotel in 
Constantinople. He had sexual intercourse 
with her there, and remained with her a few 
daya, giving her £100 when they parted, and 
according to her evidence, he promised 
whilst their intimacy was going on to marry 
her. In November, 1SS2, the plaintiff went 
to a hotel in Cannes, where she met and 
conversed with the defendant's mother, and 
the plaintiff alleged that ahe went from 
Constantinople to Cannes by the arrange* 
meat of the defendant, andju order to be in- 
troduced to hia mother, The plaintiff pro- 
duced at the trial copies of letters written by 
her to the defendant subsequently to her 
meeting with his mother, the first being a 
letter of November 27, 1SS2, written from the 
hotel at Cannes, in which letters she state- J 
that he had promised to marry her. The 
plaintiff also produced a copy of a letter, 
dated January 3, 1S83, and written to the 
defendant by her brother-in-law, a burgo- 
master of Nordhauaem This letter contained 
no reference to the alleged promise of 
marriage, but askeii the defendant to com- 
municate his intentions and resolutions for 
the future of the plaintiff as soon as possible, 
and said that the defendant must have con- 
sidered that the compromised bonor of tbe 
family could not be received without farther 
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explanation. The plaintiff farther produced 
a copy of a letter written to the defendant 
about February 3, 1884, by the pastor of the 
German Church at Sydenham, asking the 
defendant whether he intended to fulfil his 
promise to marry the plaintiff, and threaten- 
ing that the writer would see by means of 
the law and the press that justice was done 
to his countrywoman. The defendant did 
not answer any of these letters. The plaintiff 
also produced the defendant's signet ring, 
and alleged that he gave it to her at the 
hotel at Constantinople. He, on the other 
hand, alleged that the ring dropped on the 
floor of the dressing-room, and that she pick- 
ed it up and did not return it to him. At the 
close of the defendant's case Pollock, B., 
ruled that the fact of the defendant not hav- 
ing answered the letters was such material 
evidence in corroboration of the promise as 
was required by 32 and 33 Victoria, chapter 
68, section 2, and declined to enter judgment 
for the defendant on the issue of breach of 
promise of marriage. The defendant was 
called, and admitted having received the 
letters, and that the copies produced were 
substantially correct The jury found a 
general verdict fcr the plaintiff for £300 on 
all the issues. The defendant now moved to 
have judgment entered for himself on the 
issue of breach of promise of marriage. 

Lochwood, Q. C, & W. Graham, for defen- 
dant 

Thomas TerreU {E. R C. Philips and Warra- 
ker with him), for plaintiff. 

Lord Esjeeb, M. R. The first and main 
question to be decided in this case is a ques- 
tion of law, and I shall give no opinion upon 
any other question in dispute between the 
parties. The point of law is whether in such 
a case as this — where nothing has happened 
except what has happened here— the mere 
fact of the defendant not answering any of 
the letters which have been brought before 
us is any such evidence in corroboration of 
the promise to marry as is required by the 
statute. We have not to determine whether 
or not a promise to marry was given. That 
was a question for the jury. The question for 
us is, whether, according to law, the fact of 
the defendant not answering the letters 



could be taken as any evidence of the corro- 
boration required by the statute. Another* 
question is whether the possession by the 
plaintiff of the defendant's signet ring is such 
evidence. The first letter put forward by the 
plaintiff's counsel is one written by the 
plaintiff to the defendant, in which she states 
in effect to the defendant that he had pro- 
mised to marry her. He did net answer it 
When one comes to think what is meant by 
not answering it, it is impossible to see how 
that could be any evidence in corroboration 
of the promise to marry. The argument that 
it was such evidence must be that not answer- 
ing was an admission by the defendant of 
the truth of what was alleged against him in 
the letter. Now the allegation in the present 
case was that he had promised to marry the 
plaintiff. Suppose however the letter had 
charged against him some grievous offence 
or misconduct, and the writer had stated 
that unless the defendant paid something he 
would be exposed. The argument, if true at 
all, must be that by not answering such a 
letter the man who receives it must be taken 
to admit that he is guilty of the charges con-' 
tained in it Now there are cases— business 
and mercantile cases— in which the courts 
have taken notice that, in the ordinary 
course of business, if one man of business 
states in a letter to another that he has 
agreed to do certain things, the person who 
receives that letter must answer if he means 
to dispute the fact that he did so agree. So 
where merchants are in dispute one with 
the other in the course of carrying on some 
business negotiations, and one writes to the 
other, "but you promised me that you would 
do this or that," if the other does not answer 
the letter, but proceeds with the negotiations, 
he must be taken to admit the truth of the 
statement But such cases as those are 
wholly unlike the case of a letter charging a 
man with some offence or meanness. Is it 
the ordinary habit of mankind, of which the 
courts will take notice, to answer such letters; 
and must it be taken, according to the ordi- 
nary practice of mankind, that if a man does 
not answer he admits the truth of the charge 
made against him ? If it were so, life would 
be unbearable. A man might day by day 
write such letters, which, if they were not 
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answered, would be brought forward as 

evidence of the truth of the charges made in 
them. The ordinary and wise practice is not 
to answer them— to take no notice of them. 
Unless it is made out to be the ordinary 
practice of mankind to answer, I cannot see 
that not answering is any evidence that the 
person who receives such letters admits the 
truth of the statements contained in them. I 
have therefore no doubt that the mere fact of 
not answering a letter stating that the person 
to whom it is written hat made a promise of 
marriage, is no evidence whatever of an ad- 
mission that he did make the promise, and 
therefore no evidence in corroboration of the 
promise, I do not say there may not be cir- 
cumstances, occurring in a correspondence 
between a man and a woman, which would 
or might make the omission to answer one 
letter in the correspondence some evidence 
of an admission of the truth of the statements 
contained in the letter. There might be cases 
In which the court thought that, having 
regard to the nature of the correspondence 
and the circumstances of it, the not answer- 
ing one letter in that correspondence did 
amount to evidence of an admission ; but 
this is not one of those cases. Here we have 
only to say whether the mere fact of not an- 
swering the letters, with nothing else for us 
to consider, is any evidence in corroboration 
of the promise- If the fact of the defendant 
not having answered the plaintiffs letter is 
no evidence in corroboration, it is clear that 
the not answering the letter of a mere 
stranger, such as the pastor of the German 
Church, or a letter of the burgomaster, which 
does not contain any reference to the alleged 
promise to marry, cannot be evidence in cor- 
roboration. Then as to the ring, could any 
sensible person say, where relations such as 
those in this case had existed between the 
parties, that the mere fact of the plaintiff 
having the defendant's signet ring in her 
possession was more consistent with his 
having promised to marry her, than with the 
other view of their intimacy ? In my opinion 
it would he contrary to sense to say that the 
possession of the ring was any evidence cor- 
roborating the promise. It matters not 
whether he gave her the ring, or she took it 
up from the ll<x>r, as he alleges, though the 



fact tit at it was a signet ring makes it kse 
likely that he did give it to her. It was urged 
that it was a question for the jury whether 
there was evidence in corroboration irf the 
promise to marry . If that were so, the statute 
might just as welt be discarded altogether. 1 
am of opinion that there was no evidence of 
the corroboration of the promise to marry 
required by the statute. The judge therefor? 
ought to have nonsuited the plaintiff with 
respect to her claim for damages for 
breach of promise of marriage, and upr-u 
that issue there should be judgment for the 
defendant 

Bow en, L. J. It seems to me that with 
respect to the question of law for our deci- 
sion in this case, the matter admits of do 
doubt It would be a monstrous tiling if thr 
mere fact of not answering a letter whk-h 
charges a man with some misconduct wj* 
held to be evidence of an admission by him 
that he had been guilty of it There must b& 
some limitation placed upon the doctrine 
that silence when a charge is made amounts 
to evidence of an admission of the truth of 
the charge. The limitation is, I think, Uifc 
Silence is not evidence of an admission, urr 
less there are circumstances which render it 
more reasonably probable that a man would 
answer the charge made against him than 
that he would not That appears to me good 
sense, and it is in substance the principle Laid 
down by Willes, J., in Richard* v. Gt&ath, 
L. R. 7 Q F. 127, at p. 131. He says : H It 
seems to have been at one time thought th*. 
a duty was cast npon the recipient of a leUer 
to answer it, and that his omission to do s ■ 
amounted to evidence of an admission of the 
truth of the statements contained in it ^ ■' 
that notion has been long since exploded 
and the absurdity of acting upon it demons* 
trated. It may be otherwise where the rela- 
tion between the parties is such that a reply 
might be properly expected." In this case I 
think it would be unreasonable and insen- 
sible to suppose that the defendant was cahVd 
upon to answer the statements contained in 
the plaintiff's letter to him, upon the slier* 
native that they must be taken to be true if 
he did not deny them* In Betstfa v- Sfcra, 2 
C. P. D. 265, a conversation between the 
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plaintiff and defendant was overheard, in 
which the defendant, on being taxed with 
having promised to marry the plaintiff; did 
not deny it That, it is true, was held to be 
some corroborating evidence. That however 
was a very different case from this. The 
Court of Appeal held, that having regard to 
the circumstances under which the statement 
was made, the fact that the defendant did 
not deny it was evidence of an admission 
that it was correct The case only illustrates 
the limitation to be placed upon the doctrine 
that silence is not evidence of an admission 
unless it is reasonable to expect, that if the 
statements made were untrue they would be 
met with an immediate denial. I am of opi- 
nion that there was no evidence in corrobora- 
tion of the alleged promise to marry. 

Kay, L. J. The plaintiff's counsel relies 
upon various matters as evidence which cor- 
roborated the plaintiff 's testimony that the 
defendant promised to marry her. I may 
dispose of some of those matters very shortly. 
With respect to the ring, it is, to my mind, 
impossible to treat the possession by the 
plaintiff of the defendant's signet ring as cor- 
roboration of the promise. A man does not 
usually give his signet ring in such cases. It 
was said that the fact of the defendant not 
answering certain letters was evidence in 
corroboration of the promise. The letter 
written by the burgomaster contains no 
mention of a promise of marriage, and 
is clearly not evidence in corroboration. The 
letter written by the pastor of the German 
Church is a letter written by a perfect 
stranger to the defendant, and it contains a 
threat to punish him by means of the law or 
the press for his misconduct It is clearly 
a letter which nine out of ten men would 
refuse to answer, and the refusal to answer 
it cannot be any corroboration. The real 
question is, whether the letters written by 
the plaintiff herself so imperatively required 
an answer, that the not answering is evidence 
that the defendant admitted the truth of the 
statement that he had promised to marry 
her. I decline to lay down any general rule 
on this matter. There are certain letters 
written on business matters, and received 
by one of the parties to the litigation before 



the court, the not answering of which has 
been taken as very strong evidence that the 
person receiving the letter admitted the 
truth of what was stated in it In some 
cases that is the only possible conclusion 
which could be drawn, as where a man 
states, " I employed you to do this or that 
business upon such and such terms," .and 
the person who receives the letter does not 
deny the statement and undertakes the busi- 
ness. The only fair way of stating the rule 
of law is that in every case you must look at 
all the circumstances under which the letter 
was written, and you must determine for 
yourself whether the circumstances are such 
that the refusal to reply alone amounts to an 
admission. The facts in the present case are 
that the defendant had had sexual connec- 
tion with the plaintiff They had parted, he 
giving her £100. She goes to an hotel at 
Cannes, where his mother was living, and 
she writes to him from that hotel, having 
seen bis mother, and she states in effect that 
he had promised her marriage. Is it an 
irresistible inference that by declining to 
answer the letter he must be taken to have 
admitted the promise ? His declining to an- 
swer is just as consistent with his not having 
made the promise as with his having made 
it. I cannot see that the mere fact of his 
declining to answer affords the corroborating 
evidence required by the act of Parliament 
I agree with what has been said by the rest 
of the court in this respect, and I think that 
the proper course which the learned judge at 
the trial ought to have taken was to say that 
the plaintiff's evidence with respect to the 
promise had not been materially corroborat- 
ed in such a way that there was anything 
left to go to the jury on the issue of breach 
of promise of marriage. 
Motion granted accordingly. 



DECISIONS AT QUEBEC* 

Principal and agent— Negotiable instrument— 
Bona fide holder for value. 
Held : — That abuse of power or betrayal of 
trust by an agent who indorses a bill of ex- 
change for his principal, does not affect the 
recourse against the latter of a bona fide holder 

•17Q.L.R. 
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for value who had no knowledge of such 
abuse or betrayal— Qt&bee Bank v. Bryant, 
Pwoii t£ Bryant {Ltd.\ B.C., Andrews, J., Feb. 
6, imt 



Principal and agent^Powtr of attorney— Qon- 
xtrtiction* 

Eeld.-^-h A power of attorney whether 
bestowed by a written instrument or inferred 
from a train of circumstances and acts, must 
be construed strictly* 

2, No action will lie in favour of the pled- 
ged, against the indorsers of notes pledged as 
security for a loan declared invalid,— Ranque 
du People v, Bryant, Powis & Bryant, S.C, 
Andrews, J., F©b. 6, 1891, 



Cbntrat de mariagc—Douaire prijlx—lnh^pr^ 
latum— ArU 1437, 1434, 1437, C. C, 
Jugi; — La femme, apres le dee£s de son 
mari, lorsqu'il y a en survenance d'enfants, 
est proprietaire, a Vexclusion de cos demjera, 
du douaire prefix stipule, en son contrat do 
marl age, une foU payi et sans rciour* — Lacer te 
f, Bouvert, en revision, Casault, Routhien 
Caron, JJ,, 28 fev. 1891. 

Election* protincwteA—DSpSt—Saim-arriL 
Jugi : Le dtfpot exige par Part 272, 8.RQ. r 
pour lea fins de 1 'election dee membres de 
Passemblee legislative, ne pent etre fait que 
par le candid at ou en son noin, et lui appar* 
tient sujet a la confiscation prevue dans Par- 
ticle. 11 pent done etr© s^aisi par lea crean- 
ciers du candidat eutre lea mains de celui a 
qui il a £t& remia en qua lite d'offtcier-rappor- 
teur. — CiU de Quihttc w Baker t et GimVr,T.S. F 
en revision, Casault, Routhier, Andrews, J J* 
(Andrews, J,, diss.), 31 janv. 1891. 

Sale of immovable — Accessories — A quedact — 

Warranty* 

Held; — L The sale of an immovable in- 
cludes that of its accessories even without 
special mention thereof, 

2. The vendor of a house is legally bound 
to warrant the continuance of a water-supply 
furnished by an aqueduct laid before the sale 
and existing at the time thereof under an 
agreement between the autmr of audi vendor 
and a third party. — Valtaire v. Daltuire. S.G, 
Andrews, J., Dec 29, 1890. 



Election munidpale de la citi de Quito— CW 
ditiom d*MigibUit4— Contestation <Fikctioiu 

Jugi .*— L La caution d f un entrepreneur de 
travaux pour la cite de Quebec est infiigit-ie 
com me echevin ; 

2« Pour ae rend re eligible, il ne snffit p;v? 
d'un aviB, par la caution A ^entrepreneur, 
qu'elle cesse d'etre responaable; il faut de 
plus que la cite la degage de sob obligations: 

S. La section 7 du chapitre ier du litre 11, 
S.R.Q., qui present un mode de contestation 
Selections nmnieipales pour lea villes, no 
s'appliqueaux citfe* meorporees par statur ■ 
lorsqu© ce statut contient one disposition 
special© a cot eflbt ; 

4. Du reste, le mode de contestation de b 
sect 7, chap, l,tiL ll,S.RQ.,a'exclat pas eeltn 
pr£vu aux articles 1010 et solvents du CF.C. 
et exists concurremment avec lui dans la* 
cas Oft il eat applicable ; 

5. Celui qui, com me electeurde la uite\s 
un interet suflisant dans la composition tin 
conseil-de-ville, peut se porter requerant dans 
une contestation dejection d'un Echevin, sous 
Part, 10X6, C.P.C., meme si son nom nWpas 
sur la liate des 41eoteurs du quartier poar le- 
quel cet £elievin est £lu T — Beaubien v. Bdard, 
en Revision, Casault, Routhier, Andrews, .M 
28 S% 1S9L 



INNKEEPERS AND QUESTS. 
What constitutes the relationship between 
innkeeper and guest? The reported 
Which throw light on this point are so few in 
number as to give wme value to the decision 
of the Court of Appeal last week io Medavar 
v. 77^ Grand Hotel Company t in which this 
question was discussed. York v- QrimhtOKt, 
1 Salk. 388; 2 Ld. Raym, 3SS, sub now. 
Yorke v> Qtcenftaitght was a replevin of & 
hotsej which the plaintiff, a traveller, had 
left at the defendant's inn, and which tlje 
defendant had detained for its keep. In this 
case Chief Justice Holt doubted whether the 
plaintiff was a guest, because he never went 
into the inn himself, but only left his horse 
there, which the innkeeper was not obliged 
to receive, and, if he did, did so as a Ihwv 
stable keeper Three other judges, however, 
held that the plaintiff was a guest by leaving 
his horse as much as if he had stayed him- 
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self, 'because the horse most be fed, by 
which the innkeeper has gain; otherwise, if 
he had left a trunk or a dead thing. 9 In 
Bennett v. Mellor, 5T.R. 273, in 1793, an ac- 
tion for the value of goods stolen from an 
inn, the plaintiff's servant had taken the 
goods in question to market, and not being 
able to dispose of them went with them to 
the defendant's inn, and asked the de- 
fendant's wife if he could leave the goods 
there until the next market-day. She re- 
fused, and the plaintiffs servant then sat 
down in the inn and had some liquor, put- 
ting the goods on the floor behind him. 
When he got up, after sitting there a little 
while, the goods were missing. A verdict 
was, on these facts, found for the plaintiff, 
and, in reporting the case upon a motion 
for a new trial, Mr. Justice Boiler observed 
that he was of opinion that, if the defendant's 
wife had accepted the charge of the goods 
upon the special request made to her, he 
should have considered her as a special 
bailee, and not answerable, having been 
guilty of no actual negligence ; but, that not 
being the case, he considered it to be the 
common case of goods brought into an inn 
by a guest and stolen from thence, in which 
case the innkeeper was liable to make good 
the loss in accordance with Calytfs Case, 1 
Sm. L. C 8th edit. p. 140. This view was 
confirmed by the Court of King's Bench. In 
Farnworth v. Packwood, 1 Stark. 249; and 
Burgess v. Clements, 1 Stark. 251, where pri- 
vate rooms had been taken in an inn by 
travellers for the exposure and sale of goods, 
and it was held that a guest who takes ex- 
clusive possession of a room for such a pur- 
pose, and not animo hospilandiy discharges a 
landlord from his common law liability. In 
Jones v.Zyfcr,3 Law J.Rep. K. B. 166; 1 A & E. 
522, an innkeeper was asked on a fair-day 
by a traveller driving a gig whether he had 
room for the horse, and he thereupon put the 
horse into his stable, received the traveller 
with some goods into the inn, and placed 
the gig in the street, whence it was stolen, 
and it was held that, as he had the benefit 
of the guest and provided provender for the 
horse, he was liable. In Strauss v. The County 
Hold and Wine Company, 53 Law J. Bep. Q. 
B. 25, the plaintiff arrived at the defendants 1 



hotel with the intention of spending the 
night there, and delivered his luggage to 
one of the hotel porters, but after reading a 
telegram decided not to spend the night 
there, and went into the coffee-room to order 
refreshments. Being unable to obtain what 
he required, he went to the station refresh* 
ment room, which was under the Same man- 
agement as the hotel) and connected with it 
by a covered passage. 'Shortly afterwards 
he went out, telling the porter to lock up his 
luggage until the time for his train to start, 
and it was locked up in a room near the 
refreshment room, but on his arrival on the 
platform a part of it was missing. In an 
action against the proprietors of the hotel, 
the plaintiff was nonsuited upon the ground 
that there was no evidence that he ever 
became a guest of the defendants at their 
inn, and upon argument the nonsuit was 
upheld, Lord Chief Justice Coleridge saying 
that he could find no ground for saying that 
the defendant was in any sense a guest 
within the defendants' inn at the time when 
his luggage was lost. In Medawar v. The 
Grand Hotel Company, the case recently be- 
fore the Court of Appeal (14 Leg. News, 281), 
the plaintiff went to the defendants' hotel 
early in the morning, having with him a 
portmanteau, hat-box, and dressing-bag. He 
was told that the hotel was full, but that 
there was a room engaged by persons who 
had not arrived which he could use for 
washing and dressing, and he was shown up, 
and his luggage was taken to this room. He 
there opened his dressing-bag and took out 
a stand containing, amongst other things, a 
jewellery case, and having washed and 
dressed went down to breakfast, leaving the 
door of the room unlocked and the stand 
on the dressing-table. After breakfasting, 
he paid for his breakfast, went out, and did 
not return till late at night On asking for 
his room he was told that he had none, and 
it appeared that the persons who had en- 
gaged the room had arrived, and that on 
their arrival one of the defendants' servants 
had removed the plaintiffs luggage into the 
corridor, leaving the stand, as it was, out of 
the dressing-bag. On the luggage being 
brought to a room which had been found for 
him, the plaintiff found that some of the 
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jewellery was missing, and brought an ac- 
tion against the hotel company to recover its 
value. The action was tried before Mr. J via- 
tica Smith, without a jury, who lieltt that, 
whatever the plaintiffs position was during 
the short period of lime during which he 
waa dressing and having breakfast, he was 
not a guest after he left in the morning, and 
on that ground and on the ground that the 
plaintiff had not shown any negligence on 
the part of the defendants which would make 
them liable as bailees, gave judgment in 
thoir favour. Thia judgment ha* now been 
TOYeised by the Court of Appeal- The Court 
were much pressed with the argument that 
the use of the room by the plaintiff for the 
purpose of dressing was under the terms of 
a special contract, but refused to entertain 
this proposition. In their opinion the proper 
inference from the facts, construed by the 
aid of ordinary knowledge of the world, was 
that the room was given to plain tin* subject to 
the notice that if the expected guests arrived 
he must quit it, and that he remained a 
guest until their arrival, and that the inn- 
keeper continued to be the guardian of the 
guest's property until it was duly delivered 
to him. This being so, the Court held that 
the hotel company must; in order to escape 
liability on Iheir part to the extent of the 
£30, to which it is limited by 26 & 27 Vict 
c. 41, show that the goods were lost by the 
plaintiff's negligence in leaving them open 
to view in an unlocked room, and that as 
they faded to prove this, since it was equally 
likely that the theft took place after the 
goods were, by the negligence of their own 
servants, placed in the corridor, the plaintiff 
was entitled to judgment for £30. CtuhiU v. 
Wright, ft E- & B. 891, in 1S56; Morgan v, 
JRaney, 30 Law J* Rep. Exch. 131 ; Oppenhtim 
v. The White Imn Hotel Company, 40 Law J. 
Rep. C. P. 231. As, however, the claim of 
the plaintiff exceeded £30, the Court held 
that, as to the excess, the onus was by 26 & 
27 Vict c 41, placed upon the plaintiff to 
prove, in order to entitle him to recover, that 
the loss occurred by the defendants' negli- 
gence, and as it was equally likely that the 
goods were stolen in the room in conse- 
quence of his own negligence, as in the cor- 
ridor in consequence of the defendants' neg- 



ligence, he had failed to discharge the harden 
of proof, and was not entitled to recover mor? 
than £30. A more thoroughly illastmivs 
case of the law upon this point it wduU 
have been difficult to devise.— Lavp Journal. 



INSOLVENT HOTICES ETC. 

Quebec Qjfkiml Gazette, Nov, 2S, 

Judicial Abandonments. 

Charlei Sedan! , trader, Bicbmond* Not- 21- 

L. A- tterffevin *t Koy 1 (nutans, Quebec, Not 24 

Blaia & Lefefavre, trade n, Quebec, Not. 24* 

Prank Farley, trader, St. Valere do Bulitmb, 
Hot. 16\ 

John Hamilton, trader, nil ago of Glasgow, Rot ,* 

J. Alphonaa P* Metier, grocer, Montreal* Nor 35 

William S. Samson, trade', village of Wind--: 
Mill*. Not. 19. 

Curator* Appointed. 

JZSeA. E-Lamalice*Co.-Kent k Turcotta. Mom- 
raid, joint curator, Nov, 3D, 

Be James Martin k Co-, Buckingham-— J» Moll 
Hainit Montreal, curator. Not, 25. 

He tfharlos Mouaaeau et a I.— Biiodeaa Jk Kenan i 
Montreal, joint curator. Not, 33- ■ 

Re Si man! Jt Frere, brick man of act oxer* , 8te. Awe 
do Beaiiprl, curator, Not. 13. 

It* A. Frappier k Oo.— Kent Jk Tnrcotte, Montr* 
Joint curator, Not, 2L 

Dividend** 

Be Henri D. Beland, grocer, Moo treat— First id 
final dividend, payable Deo. 16* D, Beatb, Montreal, 
curator, 

Re Clout ier k Ceniti, Three Riven.— Pint dividend, 
payable Dee. IS, Kent k Tureotte, Montreal, joint 
curator. 

lie F. R. Cole, Montreal,— First dividend, payi&l* 
Dec- A t J. It- Fair, Montreal, curator. 

He Cree, Scott k Co., Montreal,— Second and finsl 
dividend, payable Dec, IS, A. F. Kiddalf, Montn-iJ. 
oura:or- 

Re Mme. Joseph Cold* Quebec— First and eosl 
dividend, payable Dec.. 9, H, A. Bedard, Quebec, 
curator. 

Re Dame Annie Myers (Harris 4 Ob), Lt-ehise- 
Firtt dividend, payable Dec IS, Kent k Tutc 
Montreal, joint curator. 

lie N. ticlinas, Three Riven.— First dividend, puf- 
able Dec. IB, Kent k Turcotte, Montreal Joint curator. 

Re Leonard k fr£ro, Montreal*— First and find 
dividend, payable Dee- 16, C. Desmarteau, Montreal, 
curator. 

Re Theo. Naud, Montreal.— Pint and final divider 
payable Deo. 1K.C Desmarteau, Montreal , curator. 

ft* Daniel Riopet. Montreal.— First and final di*i^ 
dend, payable Dec 17, C> Deamarteaa, Montreal, cur- 
ator 

Separation m to jjryperty, 

Dell ma Cardinal tb Edouasd Moronov, lnint*T 
merchant , Quebec, Not. 21. 

Elmina CjU t». Jean Napoleon Metlvier, joiner, 
Montreal, Nov. 20. 

Marie Lang-lo is fh. Etienne Boudet, trader, Moatre* J, 
Nov. 20. 
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Vol XIV. DECEMBER 12, 1891. No. 50. 

Montreal ia not the only place in which 
alternate growls are heard from the bar and 
the bench. The 24th October, on which 
legal business in England was to be re- 
sumed after the long vacation, fell on a 
Saturday, and there was a load protest 
from the bar because some of the Courts 
postponed the opening until the following 
Monday. A little later we hear the growl 
responsive from the bench. At the com- 
mencement of the sitting of the Court at 
Guildhall on Nov. 3, a part-beard case was 
unexpectedly settled, and none of the parties 
in any subsequent case being present, the 
Court was obliged to adjourn. On resuming 
at 12 o'clock Mr. Justice Wills said that an 
hour and a half of the Court's time had been 
lost through parties whose cases were in the 
paper not being prepared to proceed. 



In Germany the bar do not seem to enjoy 
the independence in the management of their 
own affairs, and particularly in regulating 
the conduct of their members, which they 
possess in most other countries. A Court of 
Honour was recently set in motion in Berlin, 
by a rescript of the Emperor, to consider the 
conduct of two barristers who appeared for 
the defence in a trial for murder. They 
were charged before this Court, composed 
apparently of members of the bar, with hav- 
ing accused the presiding judge of partiality, 
with Having in an unjustifiable manner in- 
duced the prisoners to refuse any avowal of 
guilt, and with having abused the rights of 
defence. Of these charges the Court acquitted 
them. But there were other charges more 
singular and less defensible) viz., drinking 
champagne in open Court, and sending to 
the judge's house in an irregular manner for 
legal documents. These charges were de- 
clared proved, and the accused were repri- 
manded, while the barrister who had sent 
for the documents was fined 500 marks. The 
punishment may have been well deserved, 
but the initiation of proceedings by a rescript ' 



of the Emperor is a curious feature of the 
case. 



The fun-loving disposition of boys is not 
considered by the Supreme Judicial Court of 
Massachusetts a sufficient ground for im- 
posing special obligations on other people. 
In Daniels v. New York & N. JET. R. Co., Sept. 
3, 1891, the question was whether a railway 
company owning a turn-table situated on the 
company's land, about six hundred feet from 
two highways, and having upright guy-bars, 
was bound to keep it locked on the ground 
that it was an attractive object to children- 
It was urged that if a turn-table is of a dan- 
gerous nature when unlocked or unguarded, 
in a place resorted to by the public, and where 
children are wont to go and play, it is the 
duty of the railway company to keep it se- 
curely locked. The Court declined to sanc- 
tion this doctrine, and held that a child in-, 
jured while playing thereon could not recover. 
Some of the newspapers ask whether these 
judges were ever boys ; but this does not 
seem to have much bearing upon the ques- 
tion whether a person trespassing, and re- 
ceiving an injury as the result of his tres- 
pass, is in a position to claim damages. 



NEW PUBLICATIONS. 
Custody of Infants : A Treatise on the Law 
relating to the Custody of Infants, includ- 
ing Practice and Forms ; by Lewis Hoch- 
heimer, of the Baltimore Bar. Second edi- 
tion.— Harold B. Scrimger, Publisher, Bal- 
timore. 

The first edition of this work appeared in 
1887, and formed an octavo volume of about 
250 pages. The treatise has now been en- 
tirely re-written by the author, in a more 
concise form, numerous cases and much 
new matter have been added, and the work 
has been issued in a new form, the whole 
treatise, indices, etc, being comprised in 167 
pages. The chapters treat of the following 
subjects. I. Infancy and guardianship. II. 
Chancery jurisdiction in matters of custody. 

III. Disposal of custody upon Habeas Corpus. 

IV. Procedure in Habeas Corpus cases. V. 
Probate and Testamentary guardians. VI. 
Disposal of custody in Divorce proceedings. 
VII. Illegitimate children. VIII. Appren- 
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tices. IX Juvenile institutions. The citation 
of cases is ample, and there is a good index. 



Code bb Fbogbdubb Civile Annotk, by P. B. 

Mignault, Avocat— J. M. Valois, Publisher, 

Montreal 

This new annotated edition of the Code of 
Civil Procedure is a work of considerable ex- 
tent, the increasing number of practice deci- 
sions having swelled the volume to over six 
hundred pages. # The author refers to the 
continual amendment which the Code of 
Procedure has undergone since its adoption. 
In the Revised Statutes of 1888, 151 articles 
appear as amended, three repealed, and 133 
added- And in the short period which has 
elapsed since the appearance of the Revised 
Statutes 42 articles have been amended, 39 
repealed and 24 added. These changes have 
destroyed in a measure the utility of the 
Code as a concise presentation of the law, 
and necessitate compilations showing the 
amendments to date as well as the decisions 
bearing upon the Code of Procedure. The pre- 
sent work has involved considerable labour, 
and includes all amendments up to date, 
with the new tariff of fees which came into 
force on the 1st September, 1891. About 2,700 
decisions are referred to, and in some cases 
notes and references to authors are added. 
The reputation of Mr. Mignault as a careful 
and painstaking editor will give the volume 
additional value in the eyes of the profession, 
and we have no doubt that it will be found 
a welcome aid in their labours. 



SUPERIOR COURT— MONTREAL* 

Husband and wife— Insolvency of husband- 
Liability of wife separated as to property. 

geld .-—That in the absence of a special 
agreement, a wife separate as to property is 
not responsible for rent of a house occupied 
by the family during the insolvency of the 
husband.— Harwood v. Fowler, in Review, 
Johnson, Gill, Tait, JJ., Dec. 31, 1889. 

Costs— Action of damages for personal wrongs- 
Art. 478, a a p. 

ffejd.— That Art 478, C. C. P., which pro- 
* To appear in Montreal Law Reports, 7 S. C. 



vides that in actions of damages for personal 
wrongs,if the damages awarded do not exceed 
forty shillings sterling, no greater sum can 
be allowed for costs than the amount of such 
damages, deprives the Court of power to allow 
the plaintiff the costs of the action where no 
damages whatever are awarded. And this 
restriction exists even where it appears that 
the plaintiff, by a statement in writing, 
waived his claim to any condemnation in his 
favor except for the costs of the suit— Brow- 
ing v. Spackman, in Review, Johnson, Cb, J., 
Mathieu, Wurteto, JJ., April 90, 1891. 

Capias—Ship captain leaving for Great Britain 
—Fraudulent departure 
Held: — The simple fact that the defendant 
is leaving the country without paying a debt 
does not constitute by itself a fraud on the 
part of the debtor, and it is necessary to prove 
an intent to defraud in order to maintain a 
capias. — Tremblay v. Graham, Loranger, J., 
July 27, 1891. 

False imprisonment — Justice of the peace — 
Illegal commitment of witness — Malice— It S. 
C. cap. 178, s. 32— Damages. 
Held :— That justices of the peace are res* 
ponsible in damages where they act illegally 
and maliciously, e. g. in committing a person 
to gaol for refusal as a witness to answer & 
question at a trial which bad taken place 
before them, the order of imprisonment 
being signed out-of Court some days after the 
termination of the trial, and under circum- 
stances indicating malice.-- Gaurin v. Moon 
et al., in review, Jett^ Mathieu, Wurtefe, JJ , 
June 57, 1891. 

Arbres oVornement—Ruc Puliique — PropriHi- 
Dommages—CiU de Montreal. 

Jugi :— 1. Que les arbres d'ornement qui 
sont plantes sur la voie pubiique, dans la cite 
de Montreal, sont la propriety dee proprie- 
taires des lots de terrain -faisant front suri* 
rue ; et que ces arbres doivent etre considered 
com me un accessoire de la propri6te des dits 
terrains. 

2. Que ces proprietaires ont one action en 
dommage contre la cite de Montreal poor 
avoir fait couper et enlever ces arbres- 
Beauchamp v. OiU de Montreal, Lynch, J., - s 
avril 1891. 
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KENTUCKY COURT OF APPEALS. 

Jan. 13, 1891. 
Chambers v. Baldwin. 
Actum — Procuring Breach of Contract 
A party to a contract for the sale of goods can- 
not maintain an action against one who 
maliciously, and with design to injure him, 
and to benefit himself by becoming a pur- 
chaser in his stead, advises and procures 
the other party to break the contract 

Appeal from Circuit Court, Mason County. 

Lewis, J.— The cause of action stated in 
the petition of appellants is, in substance : 
That, as partners doing business under the 
firm name of Chambers & Marshall, they 
made a contract with one Wise, whereby he 
sold, and agreed to deliver to them in good 
order during delivery season* of 1877, his 
half of a crop of tobacco, then undivided) 
which he had raised .on shares upon the 
farm of appellee ; in confederation whereof 
they promised to pay on delivery at the rate 
of five cents per pound. That they were 
ready, able and willing to receive and pay 
for the tobacco as and at the time agreed on, 
and demanded of him compliance with the 
contract; but he had already delivered it to 
appellee and Newton Cooper, tobacco deal- 
ers, and then notified appellants he would 
not deliver it to them, and they might treat 
the contract as broken and at an end. That 
appellee knew of the existence* of said con- 
tract, but maliciously, on account of his 
personal ill-will to Chambers, one of appel- 
lants, and with design to injure by depriving 
them of profit on their purchase, and to 
benefit himself by becoming purchaser in 
their stead, advised and procured Wise, who 
would else have kept and performed, to 
break the contract, whereby they have been 

damaged $ . That he (Wise) was at 

the time known by appellee to be, and now 
is, insolvent ; so, being without other redress, 
they bring this action. Appellee is alleged 
to have been actuated to do the act com- 
plained of by ill-will to one of appellants 
only, which however to avoid confusion we 
will treat as a malicious intent to injure 
both ; and also by a design to benefit him-- 
self by becoming purchaser of the tobacco 



for the firm of which he was a member. 
And thus two questions of law arise on de- 
murrer to the petition : First, whether one 
party to a contract can maintain an action 
against a person who has maliciously advised 
and procured the other party to break it; 
second, whether an act lawful in itself can 
become actionable solely because it was 
done maliciously. 

As appellee, being no party to the contract, 
did not, nor could, himself break* it, his 
wrong, if any, was in advising and procuring 
the equivalent of cancelling, and inducing 
Wise to do so. Consequently, while the 
remedy of appellants against him (Wise) was 
by action ex contractu, recovery being limited 
to actual damage sustained, their action 
against appellee is, and could be, in no other 
than in form ex delicto ; recovery, if any at 
all, not being so limited. Nevertheless, in 
Addison on Torts (vol. 1, p. 37) it is said : 
" Maliciously inducing a party to a contract 
to break his contract, to the injury of the 
Perron with whom the contract was made, 
creates that conjunction of wrong and dam- 
age which supports an action." The author- 
ity cited in support of the proposition thus 
stated, without qualification, is the English 
case of Lumley v. Gye, 2 El. and Bl. 228, 
decided in 1853, followed by Bowen v. Hall, 
decided in 1881, and reported in 20 Am. Law 
Beg. (N. S.) 578, though it is* proper to say 
there was a dissenting opinion in each case. 
The action of Lumley v. Oye was in tort, the 
complaint being that the defendant malici- 
ously enticed and procured a person, under a 
binding contract to perform at plaintiff's 
theatre, to refuse to perform, and abandon 
the contract The majority of judges held, 
and the case was decided upon the theory, 
that remedies given by the common law in 
such cases are not in terms limited to any 
description of servants or service; and the 
action could be maintained upon the princi- 
ple, laid down in Comyn's Digest, that " in 
all cases where a man has a temporal loss or 
damage by the wrong of another, he may 
have an action upon the case to be repaired 
in damages." The position of Justice Cole- 
ridge was to the contrary— that, as between 
master and servant, there was an admitted 
exception to the general rule of the common . 
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damages depends upon the nature of the act, 
and cannot be consistently or fitly made to 
depend npon the motive of the person doing 
it; for an act may be tortious, and conse- 
quently actionable, though not malicious* 
nor even willfuL If it was not so, there 
could be no reparation for an act of pure 
negligence, though even so hurtful in its 
effects. And it is just as plain that an act 
which does not of itself amount to a legal 
wrong, without, cannot be made so by, a bad 
motive accompanying it; for there is no 
logical process by which a lawful act, done in 
a lawful way, can be transformed or not 
into a legal wrong according to the motive, 
bad or good, actuating the person doing it 
The proposition is clearly and forcibly stat d 
in Jenkins v. Fowler, 24 Penn. St 308, as 
follows : " Malicious motives make a bad 
case worse, but they cannot make that wrong 
which in its own essence- is lawful. Where 
a creditor who has a just debt brings a suit 
or issues execution, though, he does it out of 
pure enmity to the debtor, he is safe. In 
slander, if the defendant proves the words 
spoken to be true, his intention to injure the 
plaintiff by proclaiming his infamy will not 
defeat justification. One who prosecutes 
another for a crime need not show he was 
actuated by correct feelings, if he can prove 
that there was good reason to believe the 
charge was well founded. In short, any 
transaction which would be lawful if the 
parties were friends cannot be made the 
foundation of an action merely because they 
happen to be enemies. As long as a man 
keeps himself within the law by doing an 
act which violates it, we must leave his 
motives to Him who searches hearts.' 1 In 
Frazier v. Prawn, 12 Ohio St 294, the cause 
of action stated was diversion, with malicious 
intent, by the defendant of subterraneous 
water on his own land from adjoining land 
of the plaintiff; but it was held there could 
be no recovery, because, as said by the court, 
"the act done, to wit, the using of one's own 
property, being lawful in itself, the motive 
with which it is done— whatever it may be 
as a matter of conscience— is in law a matter 
of indifference." In Chatfield v. Wilson, 28 
Vt 49, the action was for the same cause 
substantially, and the language of the court 



was : " An act legal in itself, and which vio- 
lates no right, cannot be made actionable on 
account of the motive which induced it" 
In Mohan v. Brown, 13 ^Vend. 261, the com- 
plaint was that the defendant wantonly and 
maliciously erected on his own premises a 
high fence near to and in front of plaintiff's 
window, without benefit to himself, and for 
the sole purpose of annoying the plaintiff, 
thereby rendering her house uninhabitable. 
But it was held the action would not lie, 
because, no legal right of the plaintiff having 
been injured, the defendant had not so used 
his property as to injure another, and, 
whether his motive was good or bad, she 
had no legal cause of complaint To the 
same effect is the decided weight of authority 
in the United States. Adler v. Fenton, 24 
How. 412; Phelps v. Nowlen, 72 N. Y. 39; 
& C, 28 Am. Rep. 93 ; Benjamin v. Wheeler, 
8 Gray, 410 ; Iron Co. v. Uhler, 75 Penn. 8t 
467 ; Plank-Road Co. v. Douglass, 9 N. Y. 444. 
Upon neither principle nor authority could 
this action have been maintained if the 
same thing it is complained appellee did had 
been done by a person on friendly terms 
with appellant .Chambers, or by a stranger, 
though he might have profited by the pur- 
chase to the damage of appellants ; for com- 
patition in every branch of business being 
not only lawful, but necessary and proper, no 
person should, or can upon principle, be 
made liable in damages for buying what 
may be freely offered for sale by a person 
having the right to sell, if done without 
fraud, merely because there may be a pre- 
existing contract between the seller and a 
rival in business, for a breach of which each 
party may have his legal remedy against 
the other. Nor, the right to buy existing, 
should it make any difference, in a legal 
aspect, what motive influenced the purchaser. 
Competition frequently engenders, not only 
a spirit of rivalry, but enmity ; and, if the 
motive influencing every business transac- 
tion that may result in injury or inconveni- 
ence to a business rival was made the test 
of its legality, litigation and strife would be 
vexatiously and unnecessarily increased, 
and the sale and exchange of commodities 
very much hindered. As pertinently in- 
quired in Plank-Road Co. v. Douglass, " inde- 
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pendently of authority, if malignant motive 
is sufficient to make a man's dealings with 
his own property f when accompanied by 
damage to another, actionable* where is this 
principle to stop?" And as correctly said 
by Lord Coleridge in Boxoen y. Hall: "Th* 
inquiries to which this view of the law 
(making an act lawful or not according to 
motive) would lead, are dangerous and in- 
expedient inquiries for courts of justice. 
Judges are not very fit for them, and juries 
are very unfit" In our opinion, do cause of 
action is stated in the petition, and the 
demurrer was properly sustained. Judg- 
ment affirmed. 



APPEAL REGISTER— MONTREAL. 

Monday, November 16, 1891. 

Barri A Freedman. — Motion for leave to 
appeal from an interlocutory judgment C. 
A.V. 

SebasHen A Durocher et trir.— Motion for 
leave to appeal dismissed. 

Cie. Chemin de Per Beauharnois A Groulx. 
—Motion for leave to appeal from interlo- 
cutory judgment C A. V. 

DeMartigny A Depatie. Case settled out of 
Court 

Morris A Depone.— Same entry. 

McCaffrey A Banque <f Ontario. —Motion for 
leave to appeal from an interlocutory judg- 
ment C.A.V. 

Bank of B. N. A. A SttivarL— Re-hearing. 
C. A. V. 

Desjardins A Robert. —Re-hearing. Part 
heard. 

Tuesday, Nov. 17. 

Desjardins A Robert.— Re-hearing conclu- 
ded. C.A.V. 

Canada Raihoay News Co., A Mutual News 
Co. — Heard on appeal from interlocutory 
judgment, Superior Court, in chambers, de 
Lorimier, J. f April 18, 1891.— C. A. V. 
Wednesday, Nov. 18. 

Barri A Freedman. — Motion for leave to 
appeal from an interlocutory judgment 
granted. 

Cie. Chemin de Fer de Beavharnois A Groulx. 
—Motion for leave to appeal from interlo- 
cutory judgment rejected. 

Sluxw A Norman.— Motion for leave to 



appeal from an interlocutory judgment C 
A. V. 

O'Connor A Jnp/u.— Heard on appeal from 
an interlocutory judgment of the Superior 
Court, Montreal, Jette\ J., July 7, 1891.— C. 
A.V. 

Marsan A GaudeL— Heard on appeal from 
judgment of the Superior Court, Montreal, 
Jette\ J., Nov. 25, 1889— C A V. 

Great North Western Telegraph Cb. A Lom> 
ranee.— Heard on appeal from judgment of 
the Superior Court, Montreal, Wurtele, J., 
Dec 20, 1890.— C. A. V. 

Thursday, Nov. 19. 

Stanton A Canada Atlantic Ry. Cb.— Motion 
on part of appellant to take up instance. CA. 
V. 

Canadian Bank of Commerce A Stevenson.— 
Re-hearing. Heard. C. A. V. 
Friday, Nov. 20. 

Burroughs A Rankin.— Motion to dismia 
appeal granted for costs. 

Magor A KeMor.— Heard on appeal from 
judgment of the Superior Court, Montreal, 
Davidson, J., March 19, 189a— C. A. V. 

Trester A C. P. R. Cb.— Heard on appeal 
from judgment of the Court of Review, 
Montreal, Jan. 18, 1890.— G A. V. 

Bourgenu A Itaxfcur.— Heard on appeal 
from judgment of the Superior Court, Mont- 
real, Jettt, J., May 14, 1890.— C. A. V. 
Saturday, Nov. 21. 

Woods v- The Queen.— The Crown moves 
that the bail of the plaintiff in jerror be 
declared forfeited, he having made default 
to appear. — Motion granted. 

TurcotU A Whelan; Turcotte A Paraud; 
Twrcotte A Tarte. — On motions for leave to 
appeal to the Privy Council. The parties 
moving were called* and there being no 
appearance, the motions were dismissed. 

The Queen v. Bourdeau. — Heard on Reser- 
ved Case. C. A. V. 

Woods v. The Queen.— The plaintiff in error 
having made default, and being in contempt, 
the Court declined to hear him by counsel 

Hebert A Wright— Heard on appeal from 
judgment of the Superior Court, Montreal, 
Mathieu, J., Nov. 16, 1889 — C. A. V. 
Monday, Nov. 23. 

McVey A McVey<~ Heard on appeal from 
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interlocutory judgment of the Superior Court, 
Montreal, Sept 16, 1891.— G A. V. 

Duffy & Jfifler.— Heard on appeal from 
judgment of the Superior Court, Montreal, 
de Lorimier, J., Oct 16, 1891.— a A. V. 

Ontario Bank & Ridded. — Motion for leave 
to appeal from an interlocutory judgment 
C. A.V. 

Parker <fc Langridge. — Appeal from judg- 
ment of the Superior Court, Montreal, Loran- 
ger, J., Oct 15, 1890.— C. A. V. ■ 
Tuesday, Nov. 24. 
Robidoux dc Bruce. — Motion for leave to 
appeal from an interlocutory judgment — 
Rejected without costs. 

Ontario Bank & McCaffrey.-— Motion for 
leave to appeal from an interlocutory judg- 
ment granted. 

Stanton & Canada Atlantic R. Co.— Motion 
to take up the instance rejected. 

Parker & Langridge.-- Hearing resumed 
and concluded. 

Lefeuntunde Veronneau. — Heard on appeal 
from judgment of the Superior Court, Mont- 
real, Mathieu, J., June 27, 1889.— C. A. V. 

Banque Jacques Cartier & Leblanc. — Part 
heard on appeal from judgment of the 
Superior Court, Montreal, de Lorimier, J., 
March 8, 1890. 

Wednesday, Nov. 25. 
Shaw <fc Norman.— Motion for leave to 
appeal from an interlocutory judgment 
granted. 

VUleneuve & KtnU— Heard on appeal from 
judgment of the Superior Court, Montreal, 
de Lorimier, J., Dec. 30, 1889.— C. A. V. 

Merchants Bank dc Cunningham.— Heard on 
appeal from judgment of the Superior Court, 
8t Francis, Brooks, J., Feb. 11, 1890.— C. A. 
V. 

Cie. de C. F. Atlantique Canadien ds Trudeau. 
—Appeal from judgment of the Superior 
Court, Beauharnois, Belanger, J., Jan. 14, 
1889.— Part heard. 

Thursday, Nov. 26. 
AngUhContxaentdl Ouano Works & Emerald 
Phosphate Co.— Reversed. 

Bazinet dc Qadoury. — Confirmed with a 
modification. 

McNaughton dc Exchange National Bank. — 
Judgment on opposition confirmed (but for 



different reasons), and judgment on colloca- 
tion reversed. 

Walbank dc The Protestant Hospital for the 
Insane.— Confirmed. 

Cie. de Chemin de Fer Atlantique Canadien 
dc Trudeau.— Hearing resumed and concluded. 
-C.A.V. 

Banque Jacques Cartier J: Leblanc— Hearing 
resumed and concluded. — C. A. V. 

Bedard dc Ousson.— Heard on appeal from 
judgment of the Superior Court, Montreal, 
Mathieu, J., Feb. 22, 1890.— C. A. V. ( 

Corporation of Dissentient School Trustees, 
Village Cote St Paul de BruneL—Purt heard 
on appeal from judgment of Superior Court, 
Montreal, Davidson, J., Dec 5, 1889. 
Friday, Nov. 27. 

The Queen v. Bourdeau.--Conviction main- 
tained. 

O'Connor dc Inglis.— Reversed. 

Mc Vey & Mc Vey.— Reversed. 

Bourgeau dc Brodeur. — Confirmed. 

LavioUtU dc QUmour.— Appeal dismissed 
for default to proceed within the year. 

Corporation Dissentient School Trustees, Vil- 
lage Cote SL Paul is BruneL— Hearing resu- 
med and concluded. C. A. V. 

The Court adjourned to Jan. 15. 



A TECHNICAL LIBEL. 

The case of Tichborne v. Roberts, tried some 
time ago at the Manchester Assises, is of 
some interest The plaintiff; who is notorious 
as the claimant of the Tichborne Estates, 
sought to recover damages for libel from the 
defendants, who are the printers and pro- 
prietors of Illustrated Bits. The comments in 
the newspaper to which the plaintiff object- 
ed referred to the tatter's candidature for 
Stoke, and this paragraph was headed, ' Im- 
pudent pretensions of a humbug, 1 and he was 
then described as a ' convicted felon/ ' an 
ex-denizen of Portland/ and a 'released gaol- 
bird.' Counsel for the prosecution pointed 
out that the defendants pleaded that the 
whole of the facts were true, except so far as 
they had described the plaintiff as a convict- 
ed felon, whereas he was a misdemeanant. 
The defendants were not justified in calling 
the plaintiff a lately released gaol-bird, or a 
gaol-bird at all, a term which was generally 
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understood to mean a person who prey* 

society and spent most of his Itmt? in prison. 

U contended that the libel was as gross 
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4 misdemeanour/ ho was sure most i 
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and bad for the interest of the state as per- 
jury should be classed v u^meanours 
and not with felonies. It would, therefore, be 
no injury to a man who had been cod 
of perjury to describe his offence as a felony- 
As to the word 'gaol-bird/ he COItH n 

that it was meant to allege that the 
plaintiff had been frequently in gaol. If the 
facts were true in the paragraph all the rest 
that was complained of was comment. 

A verdict was given for the defendants. 
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The official reports, to be published by the 
General .Council of the Bar of this province, 
are to begin with the year 1892. The reso- 
lution adopted by the General Council states : 
" Les rapports auront le format des Mont- 
" kbal Law Rhports. lis formeront trois vol- 
•• umes par annee d 'environ six cents pages." 
The Montreal Law Reports, therefore, will 
bo brought to a close with the end of the 
current year, i. e. with the termination of 
VoL VII of each series. It is proposed to 
issue a full and complete index to the four- 
teen volumes. 



It has been well known for some time that, 
in England, business has been driven away 
from the law courts, and suitors have resort- 
ed to private arbitrations to avoid the delay 
and expense attending an appeal to the ordi- 
nary tribunals. Recently an effort has been 
made to attract commercial causes by resum- 
ing the old-time sittings at Guildhall. 
Those who hoped to see business disposed of 
once more by the old methods will not find 
much encouragement in the speech of Lord 
Chief Justice Coleridge to the new Lord 
Mayor. "It may be," said his lordship, " the 
men of London may prefer to have their 
causes settled quietly and inexpensively by 
some sensible and honourable man, who 
knows the nature of the business and may 
be trusted, to the enormous expenditure and 
endless delay which often follow the litiga- 
tion of questions in Courts of law : and I 
must say that I think a man must have a 
most uncommon devotion to the ' science of 
the law* if he prefers that questions which 
Lord Mansfield and Lord Ellenborough left 
unsettled should be settled at his expense at 
a cost of hundreds or thousands of pounds, 
when his own individual case, which of 
course interests him beyond all pother cases, 
may be decided by some mercantile arbitra- 
tor in whom he has faith and confidence." 
" Such language from the Lord Chief Justice, ' 



sixteen years after the great reform in our 
system which was supposed to have been 
effected by the Judicature Act," observes the 
Law Journal, " implies the existence of a 
grave scandal. Bentbam held, and it is 
said that so conservative a mind, as Lord 
Langdale's shared the opinion, that the ad- 
ministration of justice should be gratuitous. 
It is difficult to see how that result could be 
achieved without bringing even greater evils 
than expensive law, as there would be a 
temptation to magnify every trivial difference 
into an occasion of litigation." 



If sentiment were allowed to affect the 
administration of justice the result could 
hardly be satisfactory. But it would bo 
difficult to imagine a less edifying example 
than that found in the State of Massachu- 
setts, where it is the practice, each Thanks- 
giving Day, to present two life-convicts with 
pardons. Those who do not commit an 
offence sufficiently atrocious to merit a life 
sentence have apparently no chance in this 
singular award of Thanksgiving bounties. 



The Hon. John Garver, a prominent at- 
torney practising in Illinois, has paid rather 
dearly for his initiation into a secret society 
known as " the Knights of the Globe." The 
nature of the initiation ceremonies is not 
made public, but a good deal of physical 
force must be used in them, for Mr. Garver 
had one of his legs so seriously injured that 
he has been laid up for two months, and pre- 
vented from attending to business. It is 
singular that societies which practise such 
barbarous and disgusting mysteries should be 
able to attract any one possessing common 
Bense. The Chicago Legal New states that 
some societies even use the skeletons of the 
dead to terrify the living. The skeleton of 
one of the sons of John Brown, who lost his 
life at Harper's Ferry, was used by the 
Knights of Pythias in Indiana, to impress 
candidates with a sense of their danger if 
they revealed the secrets of the order. The 
skeleton of deceased was rescued t from the 
knights, and buried by his brother by the 
side of his father. 
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The Supreme Court of Colorado, In re 
Thomas, Sept 14, 1891, held that in the 
absence of any statutory or constitutional 
inhibition women are entitled to be admitted 
to the bar on equal terms with men. The 
application was made by Mrs. Thomas, wife 
of a county judge. It seems that Mr. Thomas, 
though not a lawyer, was elected to the posi- 
tion of county judge. Ambitious to discharge 
intelligently the duties of his office he applied 
himself to the study of the law. His wife 
joined him in his studies, they took the same 
course, passed the same examination, and 
received equally favourable certificates of 
qualification from the same examining com- 
mittee. Chief Justice Helm said :— "The 
question is squarely presented, are 
women entitled to admission to the bar of 
this State on equal terms with men? By an- 
cient and universal usage, women have been 
denied the right to practise before the English 
courts. The two or three exceptions cited in 
petitioner's brief, such as that of Anne, 
Countess of Pembroke, are not well authen- 
ticated. During the early history of this 
country a like exclusion from the profession 
generally prevailed, though a few instances 
are recorded, as in the case of Margaret 
Brent, where they were permitted to appear 
specially in particular proceedings. In the 
District of Columbia and in Massachusetts, 
Illinois and Wisconsin, within a period 
comparatively recent, such applications have 
been rejected, the courts promulgating learn- 
ed opinions in connection therewith. Fifteen 
years ago the Supreme Court of the United 
States also denied the right. The case was 
not reported, but the Chief Justice, in orally 
epitomizing the reason for adverse action, 
declared that the Court had concluded to ad- 
here to the uniform custom since its organiz- 
ation, of licensing men only, till ' a change 
is required by slat-ite, or a more extended 
practice in the highest court* of the States.' 
In re Lockwood, 9 Nott & Hop. 346 ; Ex parte 
Robinson, 131 Mass. 376, citing the above 
ruling of the United States Supreme Court ; 
In re Bradwell, 55 111. 535 ; Ex parte Gooddl, 
39 Wis. 232. The written opinions mentioned 
marshal all objections to conferring this 
privilege upon women, dwelling with especial 



force and clearness upon those existing out- 
side of constitutional and statutory provi- 
sions. They ably discuss questions of impro- 
priety and inexpediency based upon the 
laws of nature, the bearing of historical 
customs and usages, and the impediment- 
growing out of woman's legal status at the 
common law. ... It is a significant -circum- 
stance indicating the trend of popular senti- 
ment on the subject, that each of the cases 
above referred to was speedily followed by a 
statute providing for the admission of wotneu 
to the profession. The Supreme Court of the 
United States, and the courts of the District 
of Columbia, Massachusetts, Illinois and 
Wisconsin, no longer adhere to the rale of 
discrimination on the ground of sex. Women 
are now licensed without question to practice 
in these courts as well as in those of several 
other States upon the same conditions as 
men, save only that the act of Congress re- 
quires three years membership of the bar of 
the highest court in some State or Territory 
as a condition precedent to their appearance 
before the Supreme Court of the United 
States. In this Commonwealth, women of 
sufficient age, married or single, may make 
contracts, form partnerships, inherit, acquire 
and dispose of property, in all respects sub- 
stantially the same as men. The policy of 
our legislative and judicial action has tended 
constantly toward conferring upon them the 
same property rights and business status as 
are enjoyed by men." The Chief Justice 
concluded by falling into line with the 
Supreme Court of the United States, and 
ordered that the name of the petitioner be 
placed upon the roll of attorneys. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, July 23, 1S91. 
Before the Lord Chancellor, Lords Watson , 

HOBHOUSE AND MaCNAGHTEN, AND SlR RlCHARD 

Couch. 

McLeod v. Atty. Gbnl. for New South 

Wales. 

Criminal Law — Bigamy — Jurisdiction. 

Tlie Criminal Law Amendrtient Act 1883 of New 
South Wales, Sect 54, enacts, u Whosoever, 



THE LEGAL NEWS. 



403 



being married, marries another person dur- 
ing the life of the former husband or wife, 
wheresoever such marriage takes place, shall 
be liable to penal servitude for seven years." 
Held, That the word "whosoever" must be con- 
strued "whosoever, being married, and 
amenable at the time of the offence com- 
mitted to the jurisdiction of the colony of 
New South Wales; 91 and the word "where- 
soever" must be construed " wheresoever in 
the colony the offence is committed" 
The appellant married a wife in New South 
Wales in I872. In 1889, during her life- 
time, he went through the form of marriage 
with another woman in the United States of 
America. 
Held, That the courts of New South Wales had 
no jurisdiction to try him for bigamy in 
respect of such second marriage. 
This was an appeal from an order of the 
Supreme Court of New South Wales, dated 
the 4th July, 1890, dismissing an appeal by 
way of special case from the conviction of 
the appellant by the Court of Quarter 
Sessions at Sidney, in that colony, for bigamy, 
such appeal being upon points reserved at 
his trial by the chairman of that court. 

The appelant was tried before the Court 
of Quarter Sessions on the 29th of May, 1890. 
and found guilty of bigamy, and upon the 
18th June, 1890, sentenced to three years' 
imprisonment with hard labor, and the 
question to be decided in this appeal was 
whether the conviction was to be quashed by 
reason of the reception in evidence by the 
learned chairman of the court of certain 
letters and documents, the admissibility of 
which was objected to at the trial, or by 
reason of his directing the jury to the effect 
that if they were satisfied that the appellant 
had gone through the form and ceremony of 
marriage with Miss Cameron (the alleged 
second wife) at the time alleged, the appel- 
lant could be found guilty of the offence of 
bigamy although no formal evidence was 
given as to the marriage law of the State of 
Missouri, in the United States of America, 
the alleged bigamous marriage to Miss 
Cameron having occurred at St. Louis, in 
that State. These two contentions or points 
were at the request of the appellant's counsel 



reserved by the learned chairman for the 
ppinion of the Supreme Court of the colony. 

The facts proved at the trial were : Appel- 
lant was a British subject, and a minister of 
the Presbyterian Church in New South 
Wales. He married Mary Manson, his first 
wife, on the 21st July, 1872, at Winslow, 
Darling Point, in the said colony. After re- 
siding in the said colony the appellant and his 
wife left and went to Scotland, thence to 
Canada, thence back to Scotland, thence to 
New Zealand, and from there returned to 
New South Wales in 1887, and again left and 
went to the United States, and thence to 
London, where, on the 25th June, 1888, his 
wife left him and returned to New South 
Wales, where she resided until the trial- 
Upon the 8th May, 1889, at St Louis, Mis- 
souri, in the United States of America, the 
appellant went through the form and cere- 
mony of marriage with Mary Cameron, his 
wife, Mary McLeod being then alive. The 
appellant and Mary Cameron, after such 
ceremony, lived together as husband and 
wife. Before the appellant married Mary 
Cameron he obtained from a district court of 
the United States, Territory of New Mexico, 
a decree of divorce from his wife Mary 
McLeod, dated the 25th March, 1889, which 
was put in evidence at his trial, but such de- 
cree was obtained without notice of proceed- 
ings being given to his said wife. 

At the trial the appellant's counsel objected 
to the reception in evidence of the appellant's 
letters, on the ground that they were im- 
material, written after the bigamous mar- 
riage, and could not be used as admissions of 
the appellant, but the learned chairman of 
the court admitted them as tending to prove 
the bigamous marriage. 

The marriage certificate and the copy of 
the marriage license, with the solemniza- 
tion of the marriage certified by the officiat- 
ing minister at the foot thereof, were also 
objected to by the appellant's counsel, and 
admitted in evidence at the trial by the 
learned chairman. 

At the request of the appellant's counsel 
at the trial, the only plea being that of not 
guilty, the learned chairman reserved two 
points, which in the special case were set out, 
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viz. : (1) Whether he was right in admitting 
the letters and documents objected to by the 
appellant's counsel? (2) Whether he was 
right in directing the jury as he did ? 

The special case, which was stated under 
Sec. 422 of the New South Wales Criminal 
Law Amendment Act, 1883 (46 Vict No. 
17), came on for argument before the Su- 
preme Court of New South Wales, and upon 
the 4th July, 1890, the said appeal was dis- 
missed, and the conviction of the appellant 
sustained, Darley, C. J., and Innes, J., hav- 
ing so decided, while Windeyer, J., dis- 
sented. 

From this judgment the appellant obtained 
special leave to appeal. 

At the conclusion of the arguments their 
Lordships' judgment was delivered by 

The Lord Chancellor (Halsbury) : — The 
facts upon which this appeal arises are very 
simple. The appellant was, on the 13th July, 
1872, at Darling Point, in the colony of New 
South Wales, married to one Mary Manson, 
and, in her lifetime, on the 8th May, 1889, 
he was married, at St. Louis, in the State of 
Missouri, in the United States of America, to 
Mary Elizabeth Cameron. He was after- 
ward indicted, tried and convicted, in the 
colony of New South Wales, for the offence 
of bigamy, under the 54th section of the 
Criminal Law Amendment Act of 1883 (46 
Vict. No. 17). That section, so far as it is 
material to this case, is in these words: 
11 Whosoever being married, marries another 
person during the life of the former husband 
or wife— wheresoever such second marriage 
takes place — shall be liable to penal servi- 
tude for seven years." In the first place, it 
is necessary to construe the word " whoso- 
ever ;" and in its proper meaning it compre- 
hends all persons all over the world, native* 
of whatever country. The next word which 
has to be construed is " wheresoever." There 
is no limit of person, according to one con- 
struction of "whosoever;" and the word 
"wheresoever" is equally universal in its 
application. Therefore, if their Lordships 
construe the statute as it stands, and upon 
the bare words, any person, married to any 
other person, who marries a second time any- 
where in the habitable globe, is amenable to 
the criminal jurisdiction of New South Wales, 



if he can be caught in that colony. That 
seems to their Lordships to be an impossible 
construction of the statute; the colony can 
have no such jurisdiction, and their Lord- 
ships do not desire to attribute to the col- 
onial Legislature an effort to enlarge their 
jurisdiction to such an extent as would be 
inconsistent with the powers committed to a 
colony, and, indeed, inconsistent with the 
most familiar principles of international law. 
It therefore becomes necessary to search for 
limitations, to see what would be the reason- 
able limitation to apply to words so general ; 
and their Lordships take it that the words 
" whosoever being married" mean, " whoso- 
ever being married, and amenable, at the 
time of the offence committed, to the juris- 
diction of the colony of New South Wales." 
The word " wheresoever" is more difficult to 
construe, but when it is remembered that 
in the colony, as appears from the statutes 
that have been quoted to their Lordshipe.there 
are subordinate jurisdictions, some of them 
extending over the whole colony, an I some 
of them, with respect to certain classes of 
offences,confined within local limits of venae, 
it is intelligible that the 54th section may be 
intended to make the offence of bigamy 
justiceable all over the colony, and that no 
limits of local venue are to be' observed in 
administering the criminal law in that re- 
spect. " Wheresoever," therefore, may be 
read " Wheresoever in this colony the offence 
is committed." It is to be remembered that 
the offence is the offence of marrying, the 
wife of the offender being then alive — going 
through, in fact, the ceremony of marriage 
with another person while he is a married 
man. That construction of the statute re- 
ceives support from the subordinate arrange- 
merits which the statute makes for the trial, 
the form of the indictment, the venue, and so 
forth. The venue is describel as New South 
Wales and Sect 309 of the statute provides 
that " New South Wales shall be a sufficient 
venue for all places, whether the indictment 
is in the Supreme Court, or any other court 
having criminal jurisdiction. Provided that 
some district, or place, within, or at, or near 
which, the offence is charged to have been 
committed, shall be mentioned in the body 
of the indictment And every such district 
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or place shall be deemed to be in New South 
Wales, and within the jurisdiction of the 
court " unless the contrary be shown." That 
by plain implication means that the 
venue shall be sufficient, and that the* juris- 
diction shall be sufficient, unless the con- 
trary is shown. Upon the face of this 
record the offence is charged to have been 
committed in Missouri, in the United States 
of America, and it therefore appears to their 
Lordships that it is manifestly shown, 
beyond all possibility of doubt, that the 
offence charged was an offence which if 
committed at all, was committed in an- 
other country, beyond the jurisdiction of 
the colony of New South Wales. The 
result, as it appears to their Lordships, 
must bo that there was no jurisdiction 
to try the alleged offender for this of- 
fence, and that this conviction should be 
set aside. Their Lordships think it right to 
add that they are of opinion that, if the wider, 
construction had been applied to the statute 
and it was supposed that it was intended 
thereby to comprehend cases so wide as those 
insisted on at the bar, it would have been 
beyond the jurisdiction of the colony to en- 
act such a law. Their jurisdiction is confin- 
ed within* their own territories, and the 
maxim which has been more than once 
quoted, extra territorium jus dicenti impune 
rum paretur, would be applicable to such a 
case. Lord Wensleydale, when Baron Parke, 
advising the House of Lords in Jeffery* v. 
Boosey (4 H. of L. Cas. 815) expresses the 
same proposition in very terse language. He 
says (p. 926) : " The legislature has no now** 
over any persons except its- own subjects, 
that is, persons natural-born subjects, or 
resident, or while they are within the limits 
of the Kingdom. The legislature can impose 
no duties except on them; and, when legisla- 
ting for the benefit of persons, must prima 
facie be considered to mean the benefit of 
those who owe obedience to our laws, and 
whose interests the legislature is under a 
correlative obligation to protect." All crime 
is local. The jurisdiction over the crime 
belongs to the country where the crime is 
committed, and except over her own 3ubjects 
Her Majesty and the Imperial Legislature 
have no power whatever. It appears to 



their Lordships that the effect of giving the 
wider interpretation to this statute necessary 
to sustain this indictment would be to com- 
prehend a great deal more than Her 
Majesty *s subjects; more than any persons 
who may be within the jurisdiction of the 
colony by any means whatsoever ; and that,, 
therefore, if that construction were given to 
the statute it would follow as a necessary re- 
sult that the statute was ultra vires of the 
colonial legislature to pass. Their lordships 
are far from suggesting that the legislature 
of the colony did mean to give to them- 
selves so wide a jurisdiction. The more 
reasonable theory to adopt is, that the lan- 
guage was used subject to the well-known 
and well-considered limitation, that they 
were only legislating for those who were 
actually within their jurisdiction, and with- 
in the limits of the colony. For these 
reasons their Lordships will humbly advise 
Her Majesty that the judgment of the 
Supreme Court should be reversed, and that 
this conviction should be set aside. The re- 
spondent must pay the costs of the appeal. 



EXCHEQUER COURT OF CANADA. 
Ottawa, Sept 17, 1891. 
*Before Burbidgb, J. 
The Queen v. Malcolm. 

Injurious affection of properly by construction of 

public work— Obstruction of access — Right to 

compensation — Waiver, 

The defendant was the owner of a dwelling 
house and property fronting on a public 
highway. In the construction of a Govern- 
ment railway the Crown erected a bridge or 
over-head crossing on a portion of the high- 
way in such a manner as to obstruct access 
from such highway to defendant's property, 
which he had theretofore freely enjoyed. 

Held, that the defendant was entitled to 
compensation under the Government Rail' 
ways Act and the Expropriation Acts. 

Beckett v. The Midland Railway Company 
(L. R. 3 C. P. 82) referred to. 

The defendant, and a number of other 
persms interested in the manner in which 
the crossing was to be made, met the Chief 
Engineer of Government Railways and 
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talked over the matter with him. The 
defendant, who did not appear to have taken 
any active part in the discussion, and the 
other persons mentioned, wished to have a 
crossing at rail level, with gates; but the 
Chief Engineer declining to authorize such 
gates, it was decided that there should be 
an over-head crossing with a grade of one in 
twenty. Subsequently the defendant signed 
a petition to have the grade increased to 
one in twelve, as the interfsrence with the 
access to his property would in that way be 
lessened. The prayer of the petition was 
not granted. Held, that by his presence at 
such meeting the defendant did not waive 
his right to compensation, 

W. F. Parker, for plaintiff. 

/. /. Ritchie, for defendant. 



DECISIONS AT QUEBEC* 

SoclSti — Gages — Prescription — Renonciation — 
Arts. 2262, 2227, C. C. 

JuGfe: — La confection par Tun des associes, 
apres la dissolution de la soctete, d'une liste 
des creanciers de la soeiete, la remise de cette 
liste a I'autre associe, et l'engagement subse- 
quent de ce dernier de payer toutes les dettes 
legitimes de la soeiete, constituent une re- 
nonciation en faveur d'un creanoier dont le 
nom est porte* sur telle liste, de la prescrip- 
tion acquise contre lui en vortu de Tart 22 i7, 
C. C. — Nawl & PorUiance, en appel, Dorion, 
C. J., Tessier, Baby, Bosse, JJ., 5 d£c. 1890. 



Maritime lien— Wharfage — Seizure super non 
domino — Mortgagor and Mortgagee. 

Held:— 1. A contract by which the owner 
of a wharf leased it to the owners of a steam- 
boat for a fixed rental does not give the lessor 
a maritime lien for the rental, as wharfage, 
on the steamboat. 

2. A. seizure of a vessel in virtue of a judg- 
ment against the mortgagor, after foreclosure 
of the mortgage, when she has become the 
property of the mortgagee, is null as made 
super non domino. —Denier* v. Baker, <& Ross, 
Oppt., S. C, Andrews, J., Oct. 19, 1891. 

~*"l7 Q. L. R. 



By-law — Presidency of City Council in absence 
of Mayor. 

Held: — Nothing in the Act of incorpora 
tionof the City of Quebec (29 Vict. ch. 57) 
requires the presence of the mayor, or pro- 
mayor, to authorize or enable the Council, or 
a quorum of its members, to pass a by-law. 
So, a by-law passed at a regular meeting of 
the Council presided over (in the absence of 
the mayor) by an alderman called to the chair 
for that purpose, is valid. — City of Quebec ct 
Queljcc Gas Co., in appeal, Dorion/C. J., Tes- 
sier, Baby, Bosse*, JJ., Dec 5, 1890. 



Bail & loyer — Emphyt&ose— Passage — Endow 
— IndtmniU. 

Juge : — 1. Un bail par lequel il est convenu 
que le preneur ne peut pas sous-louer sans le 
consentement du bailleur, qu'il ne durera que 
tant quo le preneur occupera rimmeuble lui- 
meme, et qu'il ne pourra construire des 
batisses que sur une partie indiquee de l'ini- 
meuble, n'est pas un bail emphyteotique 
mais un simple bail a loyer qui ne donne pas 
au locataire qua lite* ou titre pour porter une 
action confessoire. 

2. L'euiphyteote ne peut demander l'elar- 
gissement d'un passage stipule dans son bail 
que lorsqu'il a change, depuis la pass At ion 
de ce dernier, l'exploitation du fonds baiiit' 
et que la nouvelle exploitation exige cetelar- 
gissement 

3. Le propri6taire d'un enclave ne peut 
prendre le terrain pour un passage, oa pour 
l'clargissement d'un passage existent, snr un 
immeuble voisin que lorsqu'il ne peut le 
prendre chez lui, ou lorsque le cout des tra- 
vaux a faire pour le prendre ainsi chez lui, 
excede de beaucoup l'indemnite* qu'il aurait 
a payer au voisin sur le terrain duquel il le 
prendrait. 

4. Le proprietaire du fonds servant snr 
lequel le terrain n^cessaire pour un passage, 
ou pour l'elargissement d'un passage exis 
tant, est pris, peut exiger que rindeninite 
soit d'une somme d'argent une fois payee, et 
ne peut £tre force* d'accepter une annuiu- 
pour en tenir lieu. — Larue v. Bellerive, en re- 
vision, Casault, Routhier, Caron, JJ., 31 nurs 
1891. 
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LIABILITY OF DIRECTORS. 

The liability of directors, if living, and of 
their estates, if dead, for moneys improperly 
received by them, ancjfor moneys improperly 
paid by them to shareholders by way of 
dividend, is of long duration, even where no 
actual dishonesty is alleged against them. 
This appears from the case of Re Sharpe; Re 
Bennett ; Masonic and General Life Assurance 
Company, v. Sharpe, 65 L. T. Rep. N. S. 76, 
where the liquidator of a company in the 
year 1890 sued the representatives of two 
deceased directors of the company for moneys 
improperly received by the directors, and for 
moneys improperly paid by them to the 
shareholders of the company by way of divi- 
dend, between the dates of June, 1869 and 
and July, 1878. The moneys had been taken 
from the capital of the company. The com- 
pany had made no profits, and no profit-and- 
loss account had been made up. The directors 
had no justification for believing that any 
profits had been made ; and the payments 
were not warranted by the articles of asso- 
ciation of the company. Under these cir- 
cumstances the action, as against the repre- 
sentative of one of the directors, was com- 
promised by leave of the court, by payment 
of part of the moneys improperly received 
and paid by them, and Mr. Justice North, on 
the 2nd June, 1891, gave judgment for the 
repayment out of the estate of the other 
director of the residue of such moneys, as 
there was nothing to show that the defence 
to the claim was prejudiced by the delay in 
bringing the action, and the creditors of the 
company ought not to lose their rights 
through the delay of the liquidator in enfor- 
cing them. — Law Times {London). 



PUBLICATION OFERRONEO USENTR Y. 

The case of Lord Annaly v. The Trade 
Auxiliary Company, 25 Ir. Law Times Reports, 
p. 57, before the Court of Appeal in Ireland, 
is of considerable interest upon the point of 
the liability of persons publishing facts offi- 
cially although erroneously recorded and of 
public interest The action was brought to 
recover damages for libel by reason of the 



defendants having published in Stubb*' Week- 
ly Gazette a statement accurately copied from 
an erroneous entry in the register of judg- 
ments to the effect that a judgment bad been 
recovered against the plaintiff in bis personal 
capacity, whereas it had been rendered 
against him only as executor of his father, 
deceased; the inuendoes imputing respect- 
ively that the statement implied that the 
judgment was an existing liability against 
the plaintiff's estate and effects, and that the 
judgment creditors were creditors of the 
plaintiff, and that the plaintiff was unable to 
discharge his obligations ; while in one para- 
graph it was alleged by way of special damage 
that a creditor of the plaintiff had in conse- 
quence brought an action against the plain- 
tiff to recover an amount secured by the joint 
promissory note of the plaintiff, his brother, 
and his late father. 

The court held in a considered judgment, 
affirming the judgment of the Exchequer 
Division, that the defendants were not liable, 
and the Lord Chancellor in delivering judg- 
ment held that because the Queen's Bench 
officer in preparing the certified minute made 
an error, it in no respect entitled the regist- 
rar, who was ignorant of it, to decline regist- 
ering. Once registered, all the particulars 
copied from the certified minutes into the 
registrar's book were published for all pur- 
poses and became public property. Know- 
ledge of and notice of judgments may be of 
the highest interest and importance to many 
sections of the public. The defendants in 
their publication merely facilitated the.public 
in gaining a knowledge which it was intend- 
ed should be open to all, and saved the public 
from trouble. The defendants were not 
liable in libel for their bona fide publication 
of a public book kept by a public officer in a 
public department The judgment of Lord 
Cottenham in Fleming v. Norton, 1 H. of L. 
Cas. 263, was, his Lordship held, really con- 
clusive : " I found my opinion upon this, 
that the publicati m of the fact proposed to 
be inserted in the appellant's list has been 
made by the act of Parliament in certain 
registers, the contents of which are public 
property and the publication of them au- 
thorized."— Law Times {London). 
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INSOLVENT NOTICES, ETC. 
Quebec Official Gazette, Dec, 12. 

Judicial abandonment*. 

Bilodeau & Godbout, traders, Quebec. Dee. 5. 
Georges Boivin, boot and shoe dealer, Quebec, Dec. 9. 

Curators appointed. 

Re Chas. Bedard.— Royer & Burrage, Sherbrooke, 
joint carator> Dec. 9. 

Re L. A. Bergevin «fe Roy. Quebec.— H. A. Bedard, 
Quebec, curator, Dec 5. 

Re Louis Boivin & Cie.— A. Girard, Marieville, 
curator, Dec. 1. 

Re Dame Zena'ide Brisson (D. Desjardins «fc Co.).— 
F. Bertrand, Montreal) curator, Deo. 4. 

Re Delle Mary Jane Leblanc, Carleton. — H. A. 
Bedard) Quebec, curator, Nov. 27. 

ifcEusebe Doiron, Metapedia.— H. A. Bedard, Que- 
bec, curator, Nov. 27. 

Re Ed. Falardeau & frere. Quebec— D. Guay, Que- 
bec curator, Nov. 30. 

Re John Hamilton, New Glasgow.— Kent & Tur- 
cotte, Montreal* joint curator, Dec. 7. 

Re Michael Hayes, Sheenboro.— W. A. Caldwell, 
Montreal) curator, Dec. 3. 

Re Patrick McMahon, Chichester-— VV. A. Caldwell, 
Montreal, curator, Dec. 3. 

Re James Methot, Grande Riviere.— H. A. Bedard, 
Quebec, curator, Nov. 27. 

Re Portugais & Lemay.— D. Arcand, Quebec, cura- 
tor, Dec. 9. 

Re J. L. Roberge, Thetford Mines.— N. Matte, Que- 
bec, curator, Deo. 9. 

Re William S. Samson, Windsor Mills.— John 
Hyde, Montreal, curator, Dec. 9. 

Dividend*, 

Re L. R. Baker, Beauharnois.— First dividend, pay- 
able Dec. 30, Kent &c Turcotte, Montreal, joint curator. 

Re Napoleon Dubuc, St. Isidore. — First and fiual 
dividend, on mortgages only, payable Deo. 2U, Kent & 
Turcotte, Montreal, joint curator. 

Re Zoel Gagnon, trader, Ste. Agnes de Charlevoix.— 
First and final dividend, payable Dec. 29, H. A. 
Bedard, Quebec, curator. 

Re C. W. Parkin, Montreal.— First dividend, pay- 
able Dec 30, Kent & Turcotte, Montreal, joint 
curator. 

Re Auguste Perron, Quebec— First and final divi- 
dend, payable Dec 18 D. Around, Quebec, curator. 

Separation a* to property, 

Octavie Guertin vs. Joseph Procule PreTontainc, 
trader, Beloeil) Dec 7. 

Mary Maclaren vs. Andrew Boa, trader, Lachute, 
Dec 4. 

Notarial minute* transferred. 

Minutes of the late Joseph 0. Archambault, N.P., 
of Hull, transferred to N. Tetreau,N.P„ Hull. 



GENERAL NOTES. 

Thr Privilege of Advocacy.— Pedley & May v. 
Morrig (Notes of Cases, p. 143) is a remarkable but. we 
think, correct extension of the doctrine of Hunger 
v. Lamb, 52 Law J. Rep. Q.B. 726. that what an advo- 
cate says in Court is privileged, and the case is one 
of very great interest to solicitors. The action was by 
solicitors against a solicitor for libel by written objec- 
tions necessary to be lodged under Order LXV., rule 
27, sub-rules 39 and 40, for the purpose of taxation of 
the plaintiffs' bill of costs, and the defence was that 
the words complained of were published by the de- 
fendant only as objections lodged in the taxation re- 
ferred to, and only in his capacity as solicitor and 
advocate. 1 he High Court has held that the defend- 
ant's objections were the same as objections made be- 
fore the master, and were therefore made in a judicial 
proceeding so as to come within Afuwrter v. Lamb, not 
only in the letter (which we doubt) bat in point of 
principle. We think the judgment right, though we 
should not be sorry to have the opinion of the Court of 
Appeal taken. It seems to us that the plaintiffs mis- 
conceived their proper remedy, which was to apply to 
have the matter alleged to be libellous struck out 
from the " written objections" under sub-rale 39. by 
analogy to the procedure for striking out scandalous- 
matter from a pleading under Order XIX , rule 27. 
The Court has a general jurisdiction to expunge scan- 
dalous matter in any proceeding.— Lair Journal {ion- 
don). 

Photography and Crime. -The exhibition of the 
Photographic Society of Great Britian, which opens to 
the public this morning, is of great interest both from 
the artistic and the scientific point of view. Dr.P. Jese- 
rich, a German, has devoted his attention to the de- 
velopment of photography as a means of assisti&g 
the administration of the law. The screen which con- 
tains Dr. Jeserich's plates is one of the chief curiosi- 
ties of the exhibition- He. has shown, by enlarging 
photographs taken upon sensitized plates, that it is 
possible to detect certain kinds of forgery in the most 
unimpeachable way; for example, where a figure or 
word ha* been altered— and this is one of the common- 
est kinds of forgery— the different inks employed 
appear in the plate in quite different colors. Similarly 
where a name has first been written in pencil and then 
traced over in ink, however carefully the pencil marks 
have been erased, some faint traces of the plumbago 
ari* sure to remain in the interstices of the paper, and 
these are revealed in the magnified photograph. Dr. 
Jeserich's photograph of hair and of pure and impure 
blood, before and after treatment with reducing 
agents, are also most curious, and several stories are 
told of the use that has been made of them in murder 
trials in Germany.— Lndon Timet. 

A Skrious Defect.— The sittings at Guildhall began 
somewhat inauspiciously. No one could hear anybody 
else— except Mr. Murphy, Q.C., who says be has ex- 
ceptionally sharp ears. Everybody not being equally 
endowed in this respect, it is to be hoped that the 
courts will be so adjusted that hearing may be rendered 
possible to the judges, who still remain an important 
element in a court of Jaw.— Law Time*, (London). 
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VoL XIV. DECEMBER 26, 1891. No. 52. 

THE MONTREAL LAW REPORTS. 
The Montreal Law Reports will be brought 
to a close with Volume VII of each series. 
Subscribers will observe that the parts yet to 
be issued, in order to complete the current 
volumes, will contain reports of decisions up 
to the end of the year 1891. The new official 
reports, about to be published by the Gen* 
eral Council of the Bar, will take up the cases 
from January 1st, 1892, the new reports 
forming a continuation to Volume VII of 
each series of the Montreal Law Reports. 



THE LEGAL NEWS. 

In answer to inquiries, the publishers de- 
sire to state that the Legal News will be 
continued as heretofore, the official law 
reports, which are about to replace the 
Montreal Law Reports, the Quebec Law 
Reports, and other series of reports, not in- 
terfering with the scope of the Legal News 
as a journal published in the interest of the 
profession. In Ontario, where a similar 
system of official reports has long been in 
existence, two journals of an exclusively legal 
character are sustained by the profession. 

The Legal News will continue as hereto- 
fore to supply : — 

Early notes of decisions of the Supreme 
Court of Canada, of the Court of Exchequer, 
of the Courts in Quebec, including the minor 
Courts not comprised in the official series, 
with occasional United States and other de- 
cisions of interest Also the Privy Council 
Appeals, with articles, communications, etc. 

The Legal News for the year 1892 will be 
issued in an improved form. The number 
of pages in each issue will be doubled, and 
the journal will appear twice a month instead 
of weekly. 

Subscriptions will continue as heretofore, 
four dollars per annum. 

Richard White, 

Managing Director, 

Gazette Printing Co., 
Montreal. 



When la grippe visited this country about 
two years ago, the bench and bar were among 
the chief sufferers. Mr. Justice Church, of 
the Court of Queen's Bench, was prostrated, 
and his health has been seriously affected 
ever since. Justices Gill and Pagnuelo, of the 
Superior Court, as well as a great many 
members of the profession, were also in- 
capacitated for a time. The report that Mr. 
Justice Jette and his family were among the 
first victims this winter excited much regret 
His Honour, happily, is progressing favour- 
ably towards recovery, but in the case of his 
venerable mother the illness proved fatal 



The case of Union Pacific Railway Co. v. 
Botsford, which will be found in the present 
issue, is of considerable interest, more especi- 
ally as it appears to be the first case in which 
the question was raised before the Supreme 
Court of the United States. The point was 
whether, in an action for personal injuries, 
the court, before the trial of the cause, can 
order an examination of the body of the in- 
jured person. The majority of the judges of 
the Supreme Court hold in the negative. 
Two dissent. The plaintiff, it is admitted, 
may voluntarily undergo such examination 
in his or her own interest, but the defendant 
has no right to prove his defence by procur- 
ing an order for the inspection of the plain- 
tiff's body. The principal ground of objec- 
tion seems to be that the plaintiff should not 
be forced to submit to an indelicate exposure 
of person. No judge could give such an 
order without repugnance. The objection 
applies chiefly, however, where the plaintiff 
is a female. But in these days in which 
female physicians flourish, the objection 
does not seem to be insuperable- Why 
should not the examination of female plain- 
tiffs be made by a female physician holding a 
diploma from a respectable medical college ? 
In our courts the question does not seem to 
have been much discussed. In a recent case 
however, in the Superior Court, McOombe v. 
PhUlipi, an order was granted by Mr. Justice 
de Lorimier, for an examination by a 
physician of the body of plaintiff's minor 
child — the object being to obtain a medical 
report as to the nature of the injuries before 
the defendant filed his plea* 
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The Court of Appeal, in England, seems to 
have solved the Maybrick insurance diffi- 
culty in an eminently satisfactory manner. 
Mrs. Maybrick murdered her husband, and 
assigned her interest in the insurance on his 
life to her solicitor. It was contrary to public 
policy that Mrs. Maybrick or her assignee 
should profit by her crime. But that reason 
does not apply to others entitled to a share 
in the estate. The Court of Appeal has ac- 
cordingly reversed the judgment of the 
Queen's Bench Division, which held that the 
insurance company was not liable to pay the 
money (see ante, p. 379), and while excluding 
the wife's assignee from any benefit in the 
insurance, has ordered the amount to be 
paid to the executors of the estate. 



SUPERIOR COURT— DISTRICT OF ST. 
FRANCIS. 

Sherbbookb, Dec 9, 1891. 

Before Brooks, J. 

MoKiNzne v. Canadian Pacific Railway Co. 

Railway Act—b\ Vict c 29, sect 194—53 Vict. 
c* 28, sect. 2— Animals killed on track 
while straying. 

Hhld : — That cattle are not properly on a high- 
way unless they are in charge of some one ; 
and where cattle escape from the land 
of their owner, which is situated at a dis- 
tance from the railway track, and while 
straying upon the highway, get upon the 
railway owing to the absence of cattle guards 
at the point of intersection, and are killed cm 
the track without any negligence on the pari 
of the company, the owner is not entitled to 
recover damages. 

Brooks, J.— This is an action for cattle 
killed upon the railway, half a mile from a 
crossing where there are no cattle guards. 
Plaintiff says that defendants by their fault 
in not having cattle guards were the cause of 
this accident It is a peculiar case. The 
plaintiff lives three quarters of a mile from 
the railway. It is in evidence that he had 
not good fences. His cattle got upon the 
highway, and went down to the railway 



crossing, and then owing to the want of 
cattle guards got upon the railway track 
and were killed. This happened at night. 
It is not proved that there was any negli- 
gence on the part of drivers or engineers. 
The plaintiff relies upon the case of Pontic 
Railway Co. v. Brady, M. L. R., 4 Q. B. 346, 
in which, under somewhat similar circum- 
stances, a judgment was given condemning 
the defendants to pay. This case of the 
Canadian Pacific Railway Company is under 
different circumstances however. As a re- 
ference to the judgment will show, it was 
brought under the provisions of the 42ndVict, 
the Railway Act of 1879. The first Act says 
that until such cattle guards and fences are 
made the Company ire responsible for dam- 
ages done by their trains to cattle and 
horses on the railway, and the amendment, 
until this is done they are liable to the oc- 
cupant of the land etc. But this does not re- 
fer to highway crossings. The law now in 
force is the Railway Act, 51 Vict c 29, sec 194. 
This is amended by the 53 Vict cap. 28, 
sec. 2- 

That is the law here, and the cattle are 
improperly upon the highway unless they 
are in charge of some person. But, it is 
said by plaintiff, if they are killed at the point 
of intersection the Company is liable. I can- 
not read the law in that way. Our Code 
says that any person may impound any 
animals found straying. I do not think the 
Court could hold, under the law as it now 
stands, that where an animal strays along the 
highway, and gets on to the track, the Com- 
pany are to pay. It does seem to me 
that in the matter of straying animals the 
proprietors are responsible. Am I or any 
private individual to allow my cattle to stray 
upon the railway track? It seems to me 
that passengers, the travelling public, have 
some rights. While Railway Companies 
have great powers given to them, should the 
whole responsibility for anything that hap- 
pens through the negligence of others be 
thrown upon them ? As this is the first case 
of this kind that has come up, I think it 
should be dismissed without costs, and the 
judgment will go accordingly. 

H. B. Brown, Q.C., for plaintiff. 

Jfc T, Heneker, for defendant 
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EXCHEQUER COURT OF CANADA. 



Burbidge, J.] 



[December 9, 1891. 



Smith & Patterson, Claimants; and The 
Quern, Respondent. 

Customs duties— The Customs Act, R. S. C. c.32, 
is. 58, 59, 65 ; 51 Vic c. 14, *. 15—52 Vic. c. 14, 
s. QMarket value— Value for duty— Costs. 

The rule for determining the valne for 
duty of goods imported into Canada, pres- 
cribed by the 58th and 59th sections of The 
Customs Act (R. S. C. c 32) is not one that 
can be universally applied. 

When the goods imported have no market 
value in the usual and ordinary commercial 
acceptation of the term in the country of 
tlieir production or manufacture, or where 
they have no such value for home' consump- 
tion, their value for duty may be determined 
by reference to the fair market value for 
home consumption of like goods sold under 
like conditions. 

The Vacuum OH Company v. The Queen 
(2 Ex. C. R. 234) referred to. 

2. The goods in question in this case were 
part of a job lot of discontinued watch-cases, 
and at the time of their sale for export were 
not being bough t and sold in the markets of the 
United States. They could be purchased for 
sale or use there, but only at published 
prices which were greater than anyone would 
pay for them. 

The claimants bought the goods for export 
for their fair value, being about half such 
published prices. They let their agent in 
Panada know the prices paid, but withheld 
from him the fact that the purchase was 
made on the condition that the goods were 
to be exported. The agent, without intending 
to deceive the Customs appraiser, represented 
that the prices paid were those at which the 
goods could be had in the United States when 
purchased for home consumption there. 
The representation was untrue. On the 
question of the alleged undervaluation the 
Court found for the claimants, but, because 
of such misrepresentation, without costs. 

Qreenshields, Q.C., and R.C.A. Qreenshields 
for claimants. 

Osier, Q.C., and Hogg, Q.C., for respondent. 



Burbidge, J.] [November 28.1891. 

Gubshon S. Mates, Suppliant: and Thb 

Quebn, Respondent 

Contract for construction of a public worh— 
Delay in exercising Crown's right to inspect 
materials— Independent promise by Crown's 
servant, effect of —Government Railways Act, 
1881. 

It was a term in suppliant's contract with 
the Crown for the construction of a public 
work that certain timber required in such 
construction should be treated in a special 
manner, to the satisfaction of the proper 
officer in that behalf of the Department of 
Railways and Canals. By another term of 
the contract it was declared that the express 
covenants and agreements contained therein 
should be the only ones upon which any 
rights against the Crown should be founded 
by the suppliant 

The suppliant immediately after entering 
upon the execution of his contract,notified A., 
the proper officer of the Department in that 
behalf, that he intended to procure the tim- 
ber at a certain place and have it treated 
there in the manner specified, before ship- 
ment. A. approved of the suppliant's pro- 
posal and promised to appoint a suitable 
person to inspect the timber at such place 
within a given time. The inspector was not 
appointed until some time after the period 
so limited had expired, and by reason of 
such delay the suppliant had to pay a higher 
rate of freight on the timber than he other- 
wise would have had to pay, and was com- 
pelled to carry on his work in more un- 
favourable weather and at greater cost, for 
which he claimed damages. 

Held, on demurrer to the petition, that the 
crown was not bound under the contract to 
have made the inspection at any particular 
place, and that in view of the 98th section of 
The Government RtiUways Act, 1881, and the 
express terms of the contract, A. had no 
power to vary or add to its terms or to bind 
the Crown by any new promise. 

The suppliant's contract contained the 
following clause : " The contractor shall not 
" have or make any claim or demand, or 
" bring any action, or suit, or petition against 
''Her Majesty for any damage which he 
" may sustain by reason of any delay in the 
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"progress of the work arising from the acts of 
u any of Her Majesty** agents ; and it is agreed 
"that, in the event of any such delay, the 
" contractor shall have such further time for 
" the completion of the work as may be fixed 
" in that behalf by the Minister." 

Held, that this clause covered delay by 
the Government's engineer in causing an 
inspection to be made of certain material 
whereby the suppliant suffered loss. 
W. Pugsley, Q.C., for suppliant j 
W. B. A. Ritchie for respondent 

Burbidge, J:] [November 28, 1891 . 

Morin v. The Queen. 
Government railway— Damage to farm from 

overflow of boundary-ditches — Obligation to 

maintain same. 

The Crown is under no obligation to repair 
or keep open the boundary ditches between 
farms crossed by the Intercolonial Railway 
in the Province of Quebec. 

Choquette and Belcourt for plaintiff. 

Hogg, Q.C., and Angers for defendant. 



COURT OF QUEEN'S BENCH-MONT- 
REAL. 

Receipt given through error — Parol evidence. 

S. brought suit to compel V. to render an 
account of the sum of $2,500, which 5. al- 
leged he paid F. on the 6th October, 1885, to 
be applied to S?s first notes maturing, and in 
acknowledgment of which Ps book-keeper 
gave the following receipt : — " Montreal, 
October 6, 1885. Reed from Mr. D. a the 
sum of $2,500, to be applied to his first notes 
maturing. M. V. (Fred.)" V. pleaded that 
he never got the $2,500, and that the receipt 
was given by his clerk by error, and that it 
should be for a case of sealskins, and not for 
$2,500, The clerk and other witnesses were 
examined without objection to prove error. 

Held: — That parol evidence is admissible 
in commercial matters to prove error in a 
written receipt given by a clerk, and that 
the evidence in this case proved error. — 
Schwersenski & Vineberg, Dorion, C J., Cross 
Baby, Bosse, JJ., March 22, 1890. 

* To appear in Montreal Law Reports, 7 Q. B. 



Promissory note — Transfer without cmdor&m*' 
— Warranty— Laches* 

Ibid:— I. Where a not© of a third party 
is transferred for valuable security, beine 
given in payment of goods purchased! and 
the note is not endorsed by the transferor, 
a warranty is implied that the maker is not 
insolvent to the knowledge of the transferor. 

2. If it be proved that the maker of the 
note was insolvent to the knowledge of the 
transferor, the party who received it is en- 
titled to offer it back and claim the amount 
from the transferor, without asking for the 
rescission of the contract in toto. 

3. Art 1530, C. C., does not apply to such 
a case, and there being no time fixed by law 
for offering back such note, it is in the dis- 
cretion of the Court to determine whether 
there was laches, and whether the transferor 
was prejudiced by the delay.— Lewis <fe Jeffery, 
Dorion, C. J., Monk, Taschereau, Ramsay, 
Sanborn, JJ., June 17, 1875. 



Pledge of goods for pre existing debt—Transfer 
of bill of lading— R.S. Q. 5646. 

Held :— That the transfer of goods, then 
stored in New York, by a debtor ap- 
parently solvent, to his creditor, by endorse- 
ment of the bill of lading,as security for an an- 
tecedent indebtedness as well as for a note at 
the time discounted by the creditor, is valid, 
and the creditor may apply the proceeds of 
the pledge to the antecedent debt, and re- 
cover on the note discounted at the time.— 
Watson & Johnson, Dorion, C. J., Tessier, Baby, 
Bosse & Doherty, JJ., Nov. 27, 1890. 



Sale of goods— Order obtained by commercial 
traveller — Acceptance. 

Held :— In law, and by the custom of trade, 
the mere taking of an order for goods by a 
commercial traveller does not complete the 
contract of sale so long as the order has not 
been accepted by the principal. And where 
the latter refuses to accept the order, and 
gives notice to the person from whom the 
order was taken, he is not liable in damages. 
— Brock etal. & Qourley, Dorion, G J., Baby, 
Bosse, Doherty, JJ., Nov. 27, 1890. 
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Procedure in criminal eases — Writ of error — 2?. 
S.C. Ch. 174, S. 265. 
Eeld :—Th&t the issue of a writ of error 
will interrupt a sentence which has been 
partially undergone before the issue of the 
writ, and in such case, where the offence is a 
misdemeanor, the prisoner may be admitted 
to bail. — Ex parte Woods, in Chambers, 
Crow, J., Oct 14, 1891. 



COURT OF APPEAL. 

London, Dec. 8, 1891. 

Before Lord Eshhr, M.R., Fry, L.J., Lopes,L. J. 
Cleavkr rr al v. Thb Mutual Reserve Fund 

Association. (26 L.J.N.C.). 
Insurance— Policy on life of husband for benefit 
of wife— Death of husband caused by feloni- 
ous act of wife — Conviction for murder- 
Right of husband's executors to sum in- 
sured—Right of assignee of wife's interest 
— Public policy. 

Appeal from a judgment of the Queen's 
Bench Division upon questions of law raised 
upon the pleadings (reported 60 Law J. Rep. 
Q. B. 672). 

In October, 1888, James Maybrick effected 
an insurance on his life with the defendants 
for 2,0001, in favour of bis wife, Florence E. 
Maybrick, and by his will, dated April 25, 
1889, appointed the plaintiffs, T. and M. 
Maybrick, executors of his will. In May, 
1889, the husband died, and July 25, 1889, 
the wife was tried and convicted upon an in- 
dictment charging her with the wilful murder 
of her husband. On August 1 the wife as- 
signed the policy and all her interest there- 
under to the plaintiff Cleaver, who was her 
solicitor, to meet the costs of her defence. 
Subsequently the sentence of death passed 
on the wife was commuted to penal servi- 
tude for life, and the plaintiff, Cleaver, was 
appointed administrator of her property 
under 33 & 34 Vict. c. 23, 8. 9. The action 
was brought by the plaintiffs to recover the 
amount due on the policy, and the question 
of law raised on the pleadings was whether if 
it be proved that the husband died from 
poison intentionally administered by his 
wife, that would afford a defence to the 
action (a) as against the plaintiff, Cleaver, as 
assignee of the policy from the wife ; (6) as 



against the plaintiff, Cleaver, as administra- 
tor under 33 & 34 Vict c 23, s. 9; and (c) as 
against the plaintiffs, T. and M> Maybrick, 
as the executors of the deceased husband. 

The Queen's Bench Division (Djcnxax, J., 
and Wills, J.) held that upon the ground of 
public policy the defendants were not liable 
to pay the sum insured. 

The plaintiffs appealed. 

Sir a Russell, Q.C* and S. Reginald J. Smith 
for the plaintiffs. 

The SoHcitor-Oeneral (Sir R Clarke, Q.C.) 
and HextaU for the defendants. 

Their Lordships allowed the appeal, being 
of opinion that the plaintiff Cleaver, as as- 
signee of the policy, was not entitled to re- 
cover, inasmuch as it was against public 
policy that the wife, or anyone, claiming 
through her, should benefit by the contract; 
but that the rule as to public policy did not 
apply to the executors of the deceased hus- 
band, who were entitled to recover because 
the trust created in favour of the wife under 
the provisions of section 11 of tho Married 
Women's Property Act, 1882 (45 & 46 Vict 
c. 75), was destroyed by the wife, and her 
rights having been forfeited, the executors 
must deal with the money as part of the de- 
ceased husband's estate, and administer it 
accordingly. 



COURT OF APPEAL. 

London, May 5, 1891. 
Before Lindlry, L.J., Lopes, L.J., Kay, L.J. 

Stuart v. Bell. 
Slander — Privileged Communication — Malice. 

Application by defendant for judgment or 
a new trial after verdict and judgment at the 
trial before Wills, J., and a jury, at Leeds. 

The action was for slander against B., the 
mayor of Newcastle. At the time of the 
slander S. was a valet, with his master 
at the Mansion House at Newcastle, 
where his master was staying as guest of B. 
They had come from Edinburgh, and were 
going on further visits. While they were at 
Newcastle the chief constable received from 
the chief constable of Edinburgh a letter stat- 
ing that a lady at the hotel at Edinburgh 
where 8. and his master had been staying 
had lost a gold watch, and suspicion had 
fallen upon S., but, as the groundwork of 
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suspicion was very slender, he requested 
that cautious and careful inquiry should be 
made to see whether possession of the pro- 
perty could be traced to 8., and that, in view 
that S. might be quite innocent, the inquiry 
should be so conducted as not to injure him 
unless evidence of his guilt could be 
obtained. 

The chief constable seut this letter to B., 
who, just before S. and his master were leav- 
ing Newcastle, told the master privately the 
contents of it. The master shortly after dis- 
charged S. on the ground that he could not 
have in his employ a person on whom 
any suspicion of dishonesty had fallen. 

Wills, J., at the trial told the jury that the 
communication was not privileged, and the 
jury found a verdict for S. 

Lindlby, L.J., and Kay, L.J., held that it 
was the moral and social duty of B. to in- 
form the master of the suspicion that had 
fallen upon S., and the occasion was privi- 
leged; and, there being no evidence of 
malice, judgment ought to be entered for the 
defendant. 

Lopbs, L.J., was of opinion that B. was not 
justified, having regard to the very cautious 
character of the information that he had re- 
ceived, in acting as he had done ; that the 
occasion was not privileged, and the verdict 
and judgment ought to stand. 

UNITED STATES SUPREME COURT, 
May 25, 1891. 
Union Pacific Ry. Co. v. Botsford.* 
Evidence — Physical Examination of Party. 
The courts of the United States have no pyiver, in 
an action for personal injuries, to order 
before the trial an examination of tlie body 
of the injured person. 

In error to the Circuit Court of the United 
States for the district of Indiana. 

The original action was by Clara L. Bots- 
ford against the Union Pacific Railway 
Company for negligence in the construction 
and care of an upper berth in a sleeping car 
in which she was a passenger, by reason of 
which the berth fell upon her head, bruising 
and wounding her, rupturing the membranes 
of the brain and spinal cord, and causing a 
concussion of the same, resulting in great 
*"u Sup. Ct. Rep. 1000. 



suffering and pain to her in body and mind, 
and in permanent and increasing injuries. 
Answer, a general denial Three days be- 
fore the trial (as appeared by the defendant's 
bill of exceptions) " the defendant moved the 
court for an order against the plaintiff, re- 
quiring her to submit to a surgical examina- 
tion, in the pres ence of her own surgeon and 
attorneys, if she desired their presence, it 
being proposed by the defendant that such 
examination should be made in manner not 
to expose the person of the plaintiff in any 
indelicate manner, the defendant at the time 
informing the court that such examination 
was necessary to enable a correct diagnosis of 
the case, and that without such examination 
the defendant would be without any witness- 
es as to her condition. The court overruled 
said motion, and refused to make said order, 
upon the sole gro und that this court had no 
legal right or power to make and enforce 
such order." To this ruling and action 'of the 
court the defendant duly excepted, and after 
a trial, at which the plaintiff and other 
witnesses testified, in her behalf, and which 
resulted in a verdict and judgment for her 
in the sum of $10,000, sued out this writ of 
error. 

Gray, J. The single question presented by 
this record is w hether, in a civil action for 
an injury to the person, the court, on appli- 
cation of the defendant, and in advance of 
the trial, may order the plaintiff, without 
his or her consent, to submit to a surgical ex- 
amination as to the extent of the injury sued 
for. We concur with the Circuit Court in 
holding that it had no legal right or power 
to make and enforce such an order. No right 
is held more sacred, or is more carefully 
guarded by the common law, than the right 
of every individual to the possession and 
control of his own person, free from all re- 
straint or interference of others, unless by 
clear and unquestionable authority of law. 
As well said by Judge Cooley : " The right 
to one's person may be said to be a right of 
complete immunity ; to be let alone." Cooley, 
Torts, 29. For instance, not only wearing 
apparel, but a watch or a jewel, worn on the 
person, is for the time being privileged from 
being taken under distress for rent, or at- 
tachment on mesne process or execution for 
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debt, or writ of replevin. 3 Bl. Comm. 8 ; 
Sunbolf w.AIford, 3 Mees. & W. 248, 253, 254 ; 
Mack v. Parks, 8 Gray, 517; Maxham v. Day, 
16 id. 213. The inviolability of the person is 
as much invaded by a compulsory stripping 
and exposure as by a blow. To compel any 
one, and especially a woman, to lay bare the 
body, or to submit it to the touch of a strang- 
er, without lawful authority, is an indignity, 
an assault and a trespass ; and no order of 
process commanding such an exposure or 
submission was ever known to the common 
law in the administration of justice between 
individuals, -except in a very small number 
of cases, based upon special reasons, and upon 
ancient practice, coming down from ruder 
ages, now mostly obsolete in England, and 
never, so far as we are aware, introduced in- 
to this country. In former times the English 
courts of common law might, if they saw fit, 
try by inspection or examination, without 
the aid of a jury, the question of the infancy 
or of the identity of a party ; or, on an ap- 
peal of mayhem, the issue of mayhem or no 
mayhem ; and, in an action of trespass for 
mayhem, or for an atrocious battery, might, 
after a verdict for the plaintiff, and on his 
motion, and upon their own inspection of the 
wound, super visum vulneris, increase the 
damages at their discretion. In each of 
those exceptional cases, as Blacks tone tells 
us, "it is not thought necessary to summon 
a jury to decide it," because, " the fact, from 
its nature, must be evident to the court, 
either from ocular demonstration or other 
irrefragable proof; " and therefore " the law 
departs from its usual resort, the verdict of 
twelve men, and relies on the judgment of 
the court alone." The inspection was not 
had for the purpose of submitting the result 
to the jury, but the question was thought too 
easy of decision to need submission to a jury 
at all. 3 Bl. Comm. 331-333. The authority 
of courts of divorce in determining a question 
of impotence as affecting the validity of a 
marriage, to order an inspection by surgeons 
of the person of either party, rests upon the 
interest which the public, as well as the 
parties, have in the question of upholding or 
dissolving the marriage state, and upon the 
necessity of such evidence to enable the 
court to exercise its jurisdiction, and is de- 



rived from the civil and canon law, as ad- 
ministered in spiritual and ecclesiastical 
courts, not proceeding in any respect accord- 
ing to the course of the common law. Briggs 
v. Morgan, 2 Hagg. Const. 324; 3 Phillim. 
Ecc. 325; Devanbagh v. Devanbagh, 5 Paige,554; 
Le Barron v. Le Barron t 35 Vt. 365. The 
writ de ventre inspiciendo, to ascertain whether 
a woman convicted of a capital crime was 
quick with child, was allowed by the com- 
mon law, in order to guard against the 
taking of the life of an unborn child for the 
crime of the mother. 

The only purpose, we believe, for which 
the like writ was allowed by the common 
law, in a matter of civil right, was to protect 
the rightful succession to the property of a 
deceased person against fraudulent claims of 
bastards, when a widow was suspected to 
feign herself with child in order to produce a 
suppositious beir to the estate, in which case 
the heir or devisee might have this writ to 
examine whether she was with child or not, 
and if she was, to keep her under proper re- 
straint till delivered. 1 Bl. Comm. 456 ; Baa 
Abr. " Bastard, A." In cases of that class 
the writ has beeiuissued in England in quite 
recent times. In re Blakemore, 14 L. J. Ch. 
336. But the learning and research of the 
counsel for the plaintiff in error have failed 
to produce an instance of its ever having 
been considered, in any part of the United 
States, as suited to the habits and condition 
of the people. So far as the books within 
our reach show, no order to inspect the body 
of a party in a personal action appears to 
have been made, or even moved for, in any 
of the English courts of common law, at any 
period of their history. The most analogous 
cases in England that have come under our 
notice are two in the common bench, in each 
of which an order for the inspection of a 
building was asked for in an action for work 
and labor done thereon, and was refused for 
want of power in the court to make or enforce 
it In one of them, decided in 1838, counsel 
moved for an order that the plaintiff and bis 
witnesses have a view of the building and an 
inspection of the work done thereon, and 
stated that the object of the motion was to 
prevent great expense, to obviate the neces- 
sity of calling a host of surveyors, and to 
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avoid being considered trespasser*. There- 
upon one of the judges said, " Then yon are 
asking the court to make an order for you to 
commit a trespass ;" and Chief J ustice Tin- 
dat said : " Suppose the defendants keep the 
door shut ; you will come to us to grant an 
attachment. Could we grant it in such a 
case? You had better see if you can find 
any authority to support you, and mention it 
to the court again," On a subsequent day 
the counsel stated that he had not been able 
to find any case in point, and therefore took 
nothing by his motion. Newkam v. Tate r 1 
Arm 244 ; 6 Scott, 574. In the other case, in 
1840, the court discharged a similar order, 
saying : Jl The order, if valid, might* upon 
disobedience to it, be enforced by attach- 
ment Then it is evidently one which a 
judge has no power to make. If the party 
should refuse so reasonable a thing as an in- 
spection, it may be a matter of argument be- 
fore the jury, but the court has no power to 
enforce it" Turquand v. Strand Union, 8 
Dowl. 201 ; 4 Jur. 74. In the English Com- 
mon Law Procedure Act of 1854, enlarging 
the powers which the courts had before, and 
authorizing them, on the application of either 
party, to make an order " for the inspection 
by the jury, or by himself, or by his witnes- 
ses of any real or personal property, the in- 
spection of which might be material to the 
proper determi nation of the question in dis- 
pute," the omission to mention inspection of 
the person is significant evidence that no 
such inspection, without consent, was allow- 
ed by the law of England. TayL Ev. (6th 
ed.), U 502-504. Even orders for the in- 
spection of documents could not be made by 
a court of common law, until expressly au- 
thorized by statute, except when the docu- 
ment was counted or pleaded on, or might 
be considered as held in trust for the moving 
party. TayL Ev. \\ 1588-1595; 1 GreenL 
Ev., ? 559. 

In the case at bar it was argued that 
the plaintiff in an action for personal injury 
may be permitted by the court, as in Mulhado 
v. Railroad. 30 N. Y. 370, to exhibit his 
wounds to the jury in order to show their 
nature and extent, and to enable a eurgeon 
to testify on that subject, and therefore may 
be required by the court to do the same 



thing, for the same purpose, upon the motion 
of the defendant But the answer to this is 
that any one may expose his body if he 
chooses, with a due regard to decency, and 
with the permission of the court, but that be 
cannot be compelled to do so in a civil action 
without his consent If he unreasonably re* 
fuses to show his injuries when asked to do 
so, that fact may be considered by the jury 
as bearing on his good faith, as in any other 
case of a party declining to produce the best 
evidence in his power. Clifton v. 01 &, 4 
How. 242 ; Bryant v. StilvxU, 24 Penn. St 314; 
TStrquand v. Strand Union* above cited- In 
this country the earliest instance of an order 
for the inspection of the body of the plaint iff 
in an action for a personal injury appears to 
have been in 1868, by a judge of the Superior 
Court of the city of New York in Walsh v. 
Sayre, 52 How. Pr. 334, since overruled by 
decisions in General Term in the same State. 
Roberto v. Railroad, 29 Hun, 154 ; Newman v. 
Railroad,, 50 N. Y. Super. Ct 412 ; McSwyny 
v. Railroad Co., 7 N. Y. Supp. 456. And the 
power to make such an order was peremp- 
torily denied in 1873 by the 8upreme Court 
of Missouri, and in 1882 by the Supreme 
Court of Illinois. Loyd v. Railroad Co., 53 
Mo. 509; Parker v. Endow, 102 HL 272. 
Within the last fifteen years, indeed, as ap- 
pears by the cases cited in the brief of the 
plaintiff in error (Sehroeder v. Railway Co., 47 
Iowa, 375 ; Turnpike Go. v. BaUy, 37 Ohio St 
104; Railroad Co. v. Thtd, 29 Kane. 466; 
White v. Railway Co., 61 Wis. 536; Hatfield v. 
Railroad Co., 33 Minn. 130 ; Stuart v. Havens, 
17 Neb. 211; Owens v. Railroad Co., 95 Ma 
169 ; Sibley v. Smith, 46 Ark. 275 ; Railroad 
Co. v. Johnson, 72 Tex. 9">; Railway Co. v. 
Childress, 82 Ga, 719; Railroad Co. v. Bill, 
90 Ala. 71), a practice to grant such orders 
has prevailed in the courts of several of the 
Western and Southern States, following the 
lead of the Supreme Court of Iowa in a case 
decided in 1877. The consideration due to 
the decisions of those courts has induced us 
fully to examine, as we have done above, the 
precedents and analogies on which they rely. 
Upon mature advisement, we retain oar 
original opinion that such an order has no 
warrant of law. In the State of Indiana the 
question appears not to be settled. The 
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opinions of its highest court are conflicting 
and indecisive. Kern v. Bridvxll y 119 Ind. 
226, 229; Hess v. Lvwrcy, 122 id. 225, 233: 
Railroad v. Brxmher (Ind.), 26 N. E. Rep. 178. 
And the only statute which could be sup- 
posed to bear upon the question simply au- 
thorizes the court to order a view of real or 
personal property which is the subject of liti- 
gation, or of the place in which any material 
fact occurred. Rev. Stat. Ind., 1881, chap. 
2, J 538. 

But this is not a question which is govern- 
ed by the law or practice of the State in 
which the trial is had. It depends upon the 
power of the National courts, under the Con- 
stitution and laws of the United States. The 
Constitution, in the seventh amendment, 
declares that in ail suits at common law, 
where the value in controversy shall exceed 
$20, trial by jury shall be preserved. Con- 
gress has enacted that " the mode of proof in 
the trial of actions at common law shall be 
by oral testimony and examination of wit- 
nesses in open court, except as hereinafter 
provided, 1 ' and has then made special provi- 
sion for taking depositions. Rev. Stat, \\ 
861, 863 et seq. The only power of discovery 
or inspection conferred by Congress is to " re- 
quire the parties to produce the books or 
writings in their possession or power, which 
contain evidence pertinent to the issue, in 
cases and under circumstances where they 
might be compelled to produce the same by 
the ordinary rules of proceeding in chancery," 
and to nonsuit or default a party failing to 
comply with such an order. Rev. Stat, \ 724. 
And the provisions of section 914, by which 
the practice, pleadings and forms and modes 
of proceeding in the courts of each State are 
to be followed in actions at law in the courts 
of the United States held within the same 
State, neither restricts nor enlarges the power 
of these courts to order the examination of 
parties out of court Nudd v. Burrows, 91 U. 
8.426,442; Railroad Co. v. f/brrf, 93 id. 291, 
300; Ex parte Fish 113 id. 713; Chateaugay 
Ore (klron Co., 128 id. 544, 554. In Ex parte 
•"**! just cited, the question was whether a 
statute of New York, permitting a party to 
an action at law to be examined by his ad- 
versary as a witness in advance of the trial, 
was applicable after an action begun in a 



court of the State had been removed into the 
Circuit Court of the United States. It was 
argued that the object of section 861 of the 
Revised Statutes of the United States was to 
provide a mode of proof on the trial, and not 
to affect this proceeding in the nature of dis- 
covery, conducted in accordance with the 
practice prevailing in New York. 113 U. S. 
717. But this court, speaking by Mr. Justice 
Miller, held that this was a matter of evi- 
dence, and governed by that section, saying: 
"Its purpose is clear to provide a mode of 
proof in trials at law, to the exclusion of all 
other modes of proof." " It is not according 
to common usage to call a party in advance 
of the trial at law, and subject him to all the 
skill of opposing counsel, to extract some- 
thing which he might use or not, as it suits 
his purpose." '• Every action at law in a 
court of the United States must be governed 
by the rule or by the exceptions which the 
statute provides. There is no place for ex- 
ceptions made by State statutes. The court 
is not at liberty to adopt them or to require 
a party to conform to them. It has no power 
to subject a party to such an examination as 
this." 113 U. S. 724. So we say here. The 
order moved for, subjecting the plaintiff's 
person to examination by a surgeon, without 
her consent and in advance of the trial, was 
not according to the common law, to common 
usage or to the statutes of the United States. 
The Circuit Court, to adopt the words of Mr. 
Justice Miller, " has no power to subject a 
party to such an examination as this." 

Brewer, J. (dissenting). Mr. Justice 
Brown and myself dissent from the forego- 
ing opinion. The silence of common-law 
authorities upon the question in cases of this 
kind proves little or nothing. The number 
of actions to recover damages in early days 
was, compared with later times, limited; 
and very few of those difficult questions, as 
to the nature and extent of the injuries, 
which now form an important part of such 
litigations, were then presented to the courts. 
If an examination was asked, doubtless it 
was conceded without objection, as one of 
those matters the right to which was beyond 
dispute. Certainly the power of the courts 
and of the common-law courts to compel a 
personal examination was, in many cases, 
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often exercised, and unchallenged. Indeed 
wherever the interests of justice seemed 
to require such an examination, it was 
ordered. The instances of this are 
familiar, and in those instances the pro- 
ceedings were, as a rule, adverse to 
the party whose examination was ordered. 
It would be strange, that if the power to order 
such an examination was conceded in pro- 
ceedings adverse to the party ordered to 
submit thereto, it should be denied where 
the suit is by. the party whose examination 
is sought. In this country the decisions of 
the highest courts of the various States are 
conflicting. This is the first time it has been 
presented to this court, and it is therefore an 
open question. There is here no inquiry as 
to the extent to which such an examination 
may be required, or the conditions under 
which it may be held, or the proper provi- 
sions against oppression or rudeness, nor any 
inquiry as to what the court may do for the 
purpose of enforcing its order. As the ques- 
tion is presented, it is only whether the court 
can make such an order. 

The end of litigation is justice. Knowledge 
of the truth is essential thereto. It is con- 
ceded, and it is a matter of frequent occur- 
rence, that in the trial of suits of this nature 
the plaintiff may make in the court-room, in 
the presence of the jury, any not indecent 
exposure of his person to show the extent of 
his injuries; and it is conceded, and also a 
matter of frequent occurrence, that in private 
he may call his personal friends and his own 
physicians into a room, and there permit 
them a full examination of his person, in 
order that they may testify as to what they 
see and find. In other words, he may thus 
disclose the actual facts to the jury if his in- 
terest require, but by this decision, if his in- 
terests are against such a disclosure, it 
cannot be compelled. It seems strange that 
a plaintiff may, in the presence of a jury, be 
permitted to roll up his sleeve and disclose 
on his arm a wound of which he testifies; 
but when he testifies to the existence of such 
a wound, the court, though persuaded that 
he is perjuring himself, cannot require him 
to roll up his sleeve, and thus make manifest 
the truth, nor require him, in the interest of 
truth, to step into an adjoining room, and 



lay bare his arm to the inspection of surgeons. 
It is said that there is a sanctity of the per- 
son which may not be outraged. We be- 
lieve that truth and justice are more sacred 
than . any personal consideration ; and if in 
other cases, in the interests of justice, or from 
considerations of mercy, the courts may, as 
they often do, require such personal exami- 
nation, why should they not exercise the 
same power in cases like this, to prevent 
wrong and injustice ? 

It is not necessary, nor is it claimed, that 
the court has power to fine and imprison for 
disobedience of such an order. Disobedience 
to it is not a .matter of contempt. It is an 
order like those requiring security for costs. 
The court never finss or imprisons for diso- 
bedience thereof. It simply dismisses the 
case or stays the trial until the security is 
given. So it seems to us that justice requires, 
and that the court has the power to order, 
that a party who voluntarily comes into 
court alleging personal injuries, and demand- 
ing damages therefor, should permit disinter- 
ested witnesses to see the nature and extent 
of those injuries, in order that the jury may 
be informed* thereof by other than the plain- 
tiff and his friends; and that compliance 
with such an order may be enforced by stay- 
ing the trial or dismissing the case. For 
these reasons we dissent 

Judgment affirmed. 



INSOLVENT NOTICES, ETC. 

Quebec Official Oazette, Dec. 19. 

Jiuiicial Abandonments. 

Joseph Eugene Dion, trader, Robertson Station, 
district of Arthabaska, Dec. 17. 

Henri Victor Jarry, trader, parish of St. Germain 
de Grantham, Deo. 10. 

Charles Edouard Johnson, trader, Tillage of War- 
wick, Dec. 11. 

Abraham Lilienthal, trader, Montreal, Nov. 30. 

Victor Portelance & Co., traders, doing business in 
Lachovroti^re, Deo. 17. 

Daniase Turgeon and Francois Xavier Corriveau, 
traders, Beaumont, Dec. 17. 

Joseph Lyon Vineberg, trader, Sherbrooke, Dec. 14. 
Curators appointed. 

Re Blais & Lefebvre.— G. H. Burroughs, Quebec, 
curator, Dec. 14. 

lie Kenneth Campbell & Co.t Montreal.— A* W. 
Stevenson, Montreal, curator, Dec 17. 

lie Geo. A. Crossley, contractor, heretofore doing 
business in Montreal.— D. Seath, Montreal, curator, 
Dec. 1. 
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Be Charles Dion, Three Rivera.— Kent k Turcotte, 
Montreal, joint curator, Deo. 14. 

Re Abraham Lilienthal.— Henry Ward, Montreal, 
curator, Dec 7. 

Re Alfred Marcbewault.— MMier k Griffith, Sher- 
brooke, joint curator. Deo- 15. 

Re Damase Marti neau.— Mill ier k Griffith, Sher- 
brooko, joint onrator, Deo. 15. 

Re Edward McEntyre, Montreal-— J. McD. Hains, 
Montreal, curator, Dec 14. 

Re John D. McFarlane, North Star Mine, Bucking- 
ham.— J. MoD. Hains, Montreal, curator, Dec. 9. 

Re Pierre H. Renaud.— J. J. Griffith, Sherbrooke, 
curator, Deo. 15. 

Dividends. 

Re Joseph Beootte. — Second and final dividend, pay- 
able Dec. 28, Bilodeau k Renaud, Montreal, joint 
onrator. 

Re Bouchard k Breton, Quebec.— First dividend, 
payable Jan- 4, 1892, N. Matte, Quebec, curator. 

Re J. C- Campbell, Montreal.— First dividend, pay- 
able Jan. 7, 1892, Kent k Turcotte, Montreal, joint 
curator. 

Re F. M. Deschenes k Son, Quebec— First dividend, 
payable Jan. 4, 1892, N Matte, Quebec, curator. 

ReQ. R. Fabre k File.— First dividend, payable 
Deo. 29, J. M. Marootte, Montreal, curator. 

Re Jos. Giroux, hardware merchant, Montreal — 
First dividend, payable Jan. 5, 1892, C. Desmarteau, 
Montreal, curator. 

Re Lane k Boissonnault, Quebec— Second and final 
dividend, ' payable Jan. 4, 1892, N. Matte, Quebec, 
onrator. 

Re Louis Lafond, Montreal.— First and final divi- 
dend, payable Jan. 5, W. A. Caldwell, Montreal, 
curator. , 

Re D A J. Maguire.— Final dividend (1-6 of one 
per cent.), payable Deo- SO, M. Kennedy, Quebec, 
curator. 

Re Bern ier, Savard k Pepin, St Sauveur, Quebec.— 
First and final dividend, payable Jan- 5, 1892, HA. 
Bedard, Quebec curator. 

Re Ida F. Tenney, Montreal —First and final divi- 
dend, on privileged claims only, payable Jan. 5, 1892, 
A- W. Stevenson, Montreal, curator. 

Re Wells k Crossley, Montreal. — First and final 
dividend, payable Jan. 5, 1892, W. A. Caldwell, Mont- 
real, curator. 

Separation as to property. 

Emerentienne Blouin vs. Louis Zephirin Joncas, M. 
P., Quebec, Dec U. 

Zenaide Poulin, vs. Ovilas alias Avila Duteau, 
farmer, parish of St. Ephrem d' Upton, Dec. 14. 

Marie Philomene Emma Roberge vs. Pierre Arthur 
Pelletier, trader, parish of St Ferdinand d'Halifax, 
Deo. 12. 



GENERAL NOTES. 
Uhto thi Third Generation.— The Woman's Jour- 
naj, of Boston, Mass., says:— "Mrs. Bessie Bradwcll 
Helmer, president of the Association of Collegiate 
AiumniB, which has just held its annual meeting in 
this city, is a graduate of the Union CoJlege of Law 
of Chicago, where the young men of her class elected 



her valedictorian, and she is now the wife of one of 
her fellow students. Mrs. Helmer is the daughter of 
Judge Bradwell of Chicago, and Mrs. Myra Brad well 
who has for more than twenty years edited the Chicago 
Legal Neios. Mrs. He liner has a beautiful two-year- 
old daughter. To a jesting inquiry whether this child, 
who has lawyers for father, mother, grandfather and 
grandmother, had yet begun to read for the bar, Mrs. 
Hel oier answered, ' 4 Not yet. She is already a pleader, 
however, and a very successful one." 

A Scramblk for Work.— What can be in store for 
the Junior Bar when half-a-dozen readerships at £350 
per annum attract 700 applicants t-Law Times f ( London). 

JunGB(1891). Your age? Lady Witness. Thirty 
years. Judge (incredulously). Tou will have some 
difficulty in proving that. Lady Witness (exoitedly). 
You'll find it hard to prove the contrary, as the churoh 
register that contained the entry of my birth was 
burned in the year 1815. 

Police Responsibility for Arrests.— A case of 
public interest occupied His Honour Judge Shand in 
the Liverpool County Court on October 19, when Mrs. 
Catherine Whittle sued Detective Jackson ,of the Liver- 
pool police force, for damages for false imprisonment. 
—Mr. Segar, who appeared for the plaintiff, said that 
on April 7 his client went with her sifter to Bunney's 
shop, in Church Street. She returned by way of Rich- 
mond Row, and, after leaving her sister, she was pro- 
ceeding homewards when she was stopped by Jackson, 
who asked her if she had been to Bunney's, and, upon 
her replying in the affirmative, ha asked her to show 
him the contents of her basket and pockets, and she 
was compelled to allow him to search her. A crowd 
gathered round hor and she felt keenly the indignity 
of her position. In fact, it gave her such a shock that 
her health, which was poor at the time, suffered con- 
siderably, and eventually a miscarriage was brought 
on.— Mr. Neale, for the defendant, said that he was 
prepared to acknowledge that there was no imputa- 
tion against the plaintiff, the action of the defendant 
being the result of wrong information.— Mr- Segar 
said that if tho defendant would apologise and pay the 
costs the matter would end.— Mr. Neale said he was 
not in a position to pay the costs. It was a question of 
law whether the defendant, being a constable, was 
justified in the action he had taken.— The jury found 
for the plaintiff, damages 201., and costs were allowed. 

Perjury Undkr Duress.— The Supreme Court of 
Mississippi has declared that on indictment for per- 
jury on the trial of a criminal case, it is no defence 
that defendant was induced to testify falsely by threats 
against hiB life, made out of court, and some time 
before the trial. "The social system would be sub- 
verted, and there would be no protection for persons 
or property, il the fear of man, noedlesv-ly and craven- 
ly entertained, should be held to justify or excuse 
breaches of the criminal laws of the State, and to ex- 
cuse or justify the crime of perjury :" Bain v. State, 
7 So. Rep 408. 

Bicycle Law in Enqland.— A contributory oause to 
the iujury to the horses of the Dorking coach was the 
sudden appearance of two bicycles. Here we are on 
safer legal ground than in the oase of barbed wire. 
The Local Government Act, 1888, s* 86, declares 
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'bioycles, tricycles, velocipedes, and other similar 
machines', to be carriages within the meaning of the 
Highway Acts (so as to render any person liable to a 
penalty for cycling furiously), and further enacts that: 
(1) Lamps shall be carried by cyclists ' during the 
period between one hour after sunset and one hour 
before sun rise,' and (2) that 'upon overtaking any cart 
or carriage, or any horse, or foot pissenger proceeding 
along the carriageway,' every cyclist ' shall within a 
reasonable distance from and before passing such oart 
or carriage, horse, or other passenger, give audible 
warning' of the approach of the bioycle, <fco. If any 
acoident should result from these statutory require- 
ments being disregarded, we have no reasonable doubt 
that an action would lie against the cyclist disregard- 
ing them at the suit of the party injured ; and there is 
some ground for saying, on the authority of Powell v. 
Fall. 49 Law J. Rep. Q. B. 428, tint an action would lie, 
even if all the statutory requirements should have 
been complied with. -Z*i>r Journal. 

Odd Names.— The Green Bag has culled the follow- 
ing from the reports : 

Cockson v. Cock, Cro. Jac- 125. (Very unfilial.) 

Gold v. Death, Hobart, 927. (An ancient but futile 
struggle.) 

Beak v. Beak, 2 Swand. 627. (A sharp encounter). 

Slack v. Shurp, 8 Ad. & E. 36. (Can plaintiff recover?). 

Onions v. Cheese, Lutwyche,530. (We should think 
they would disagree). 

Commonwealth v. 14 flogs, 10 8. & R. 393. (Mean ! 
Take one of your size). 

Succession of Beer, 12 La. Ann. 698. (Estate in 
liquidation ?) 

Gullettv. GulletN 25 Ind. 337. (Naturally follows 
" Succession of Beer.") 

Funk v. Venus & Ex'rs of Venus, 3 Pa: (We have 
heard of her, but never of them). 

Shirtz v. Shirtz, 5 Watts, 255. (This encounter was 
to be expected). 

Beer v. Hooper, 32 Miss. 246. (Defendant can re- 
strain plaintiff). 

651 Chests of Tea v. United States, 1 Paine 499. (The 
worm will turn; was this the Boston Tea?) 

Pkrbonal Appeals by Natives of India to the 
Queen.— In consequence of natives of India having 
frequently oome to England to make personal appeals 
to her Majesty against the decision of Indian tribunals, 
the Government of India has issued the following noti- 
fication: "Whereas much inconvenience has from 
time to time been caused by the poverty and distress 
of Indian litigants who have proceeded to England 
nnder the impression that their cases will xeceive the 
consideration of Her Majesty, the Queen-Empress, it 
is hereby notified for general information that appeals 
from the decsion of the Indian Courts do not lie in 
England, except the ordinary appeals to the Privy 
Council, which are provided for in the Acts of the 
Governor- General in Council regulating civil pro- 
cedure, and that no petitioners other than appellants 
to the Privy Council prosecuting their appeals accord- 
ing to the prescribed rules will obtain any hearing in 
England from Uer Majesty. Petitioners who proceed 
to England merely waste their money and expose 
themselves to great inconvenience and hardships, with 



the risk of being unable ever to return to their native 
country." 

Athletes ix thb Law Courts.— The recent trial of 
Richardson v. Davii will remind anecdote-mongers of 
the old story of the man who was being thrown from 
the gallery of the Theatre Royal, Dublin: "Don't waste 
him,' cried a voice, ' kill a fiddler with him. 1 Only in 
the case tried before Mr. Justice Grantham the man 
was not thrown with the intent of hurting anybody. 
Plaintiff and his wife went one evening to a music-hall 
and seated themselves under a net spread across the 
auditorium; and into this net a gymnast walking on 
the wire dropped a man whom he was carrying in his 
arras. The f«i Hi ng body hit plaintiff on the nose. He 
was afterwards very ill and bis eyesight was affected 
The jury gave him 45/ damages. It was pleaded for 
the defence that the plaintiff had been repeatedly 
warned not to stand up, but that he had persisted in 
doing so, and had thus been himself a contributor to 
the accident which befell him. Such an argument 
obviously could not hold water. Ethically the mere 
dropping th e man into the net was an offence contra 
bono* more*. The stupid idea was to create an impres- 
sion among the audience that the man had been ac- 
cidentally dropped, and consequently to cause alarm. 
The net was safe onough.no doubt; but had it broken, 
and the drooped man been killed, would not the wire- 
walker have been liable to an indictment for man- 
slaughter? It may be granted that to hit a man with 
a man is occasionally justifiable and even necessary. 
Turn over Flaxman's wonderful outline illustrations of 
Homer— he drew them in Rome and got but a guinea 
apiece for them— and you will find that the heroes of 
the " Iliad' frequently assaulted each other with each 
other, although it must have required considerable 
gymnastic training for a valiant Greek to seize an 
equally valiant Trojan by one ankle, swing him 
round, and bang another Trojau with him. Then. 
Hg»in, does not Captain Marryat tell us in 'Peter 
Simple' how, when the hero and his friend O'Brien 
escaped from the French prison, they took refuge in 
the branches of a tree in the Forest of Ardennes, and, 
an inquisitive gendarme happening to be standingunder 
the tree, O'Brien dropped upon him and killed him? 
But there was no necessity for the wire- walker to drop 
the man into the net It was a piece of stupidly sen- 
sational tomfoolery whioh might have ended fatal ly.*- 
Georfjc Augustus Sala, 

Solicitors and Touts. —Employing ' touts' to bring 
busine .s to solicitors is so derogatory to the dignity of 
the profession that the publicity recently given to a 
case heard at the Brompton County Court, and report- 
ed in our last issue, will, we trust, hare the effect of 
shocking, if not stamping out, this objectionable prac- 
tice. Ignorant persons who sustain, or claim to hare 
sustained, injuries in railway or omnibus accidents 
are the most common victims of the system: and 
many cases which would probably be Fettled out of 
Court, if in other hands, result in costly and vexa- 
tious litigation. The mo9t effective remedy is, after 
all, a sound and healthy professional opinion, and the 
Incorporated Law Society have a great responsibility 
in seeing that this is cultivated.— Zaw Journal, 
(London). 
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